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than the restoration of Charles II. Nor can tliis 
be attributed to the usual fickleness of the multitude. 
For the late ^gavernmenty whether under the pai’lia 
* ’ jjient oi;^the.4W’^it^ IiatLiieyer obtaiued the sanc- 
^iio^ janaueould Iiave j^nbsisted for a day 

\^ithout the support of the army. The king’s return seemed 
to the people the liaibhlgcr of a real liberty, instead of that 
bastard, commonwealth which had insulted them with its 
^ame j a liberty secure from enormous assessments, which, 
even when lawfully imposed, the English had always paid 
;yyith reluctance, and from the insolent despotism of the 
soldiery. The young and lively looked forward to a release 
from the rigours of fanaticism, and were too reiidy to ex- 
change that hypocritical austerity of the late times for a 
licentiousness and impiety that became chara(*teristic of the 
present. In this tumult of exulting lK)})e and joy, there was 
much to excite anxious forebodings in calmer men ; and it 
was by no means safe to pronounce tliat a change so gene- 
rally demanded, and in most respects so expedient, could be 
• effected without very serious sacrifices of public and j)arti- 
cular interests.''; 

Four subjects of great imj)ortance, and some of them very 
vroceoihngs difficult, occupicd tlic coiiveiitioii parlianuMit from 
vlnuon par- tiiuc of'thc kilig’s retuni till their dissolution in 
haraent. followiiig December : a^eneral indemnity* and 

legal oblivion of all that had been done amiss in the late in- 
terruption of government ; an adjustment of the claims for 
reparation which the crown, the church, mid piivatc royalists 
had to prefer ; a provision for the king’s revenue, consistent 
with the abolition of military tenures ; and the settlement of 
the church. These were, in eH'ect, the articles of a sort of 
treaty between the king and the nation, without some legisla- 
tive provisions as to which, no stable or tranquil course of 
law could be expected. 

The king, in his well-known declaration from Breda, 
Art of in- dated the Ttth of April, had laid down, as it were, 
demmty. ccrtaiu bascs of his restoration, us to some points 
which he knew to excite much apprehension in England. 
One of these was a free and general pardon to all his sub- 
jects, saving only such as should be excepted by parliament. 
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It had always been the kiiio’s expectation, or at least that of 
his chancellor, that all who had been immediately con- ^ I 

cerned in his fathei death should be delivered up to the u'.iridos I 

• I 1 • 1 • ■ ^ others. 

punishment*; and, in the most unpropitious state 
of liis fortunes, while making' all professions of pardon and 
favour to diSereiit parties, he had constantly excepted tlie 
regicides, t Monk, however, had advised, in his first mes- 
sages to the king, that none, or at most not above four, 
should be excejited on this accountj ; and the (commons voted 
that not more than seven persinis should lose the benebt of 
the indemnity, b(»th as to life and estate. § Yet, afhn* having 
named s(‘ven of the late king’s judges, they proceeded in a 
few (lavs to add s(‘V(‘ral mores wJio had bc^em coin'erned in 
managing his trial, or otherwise forward in promoting his 
death.il They wemt on to ])itch njion twenty pcTsons, whom, 
on account of theur dec^j) concern in the transactions of the 
last twelve y<*ars, tlu‘y detei mined to affect with jten.alties, 
not (‘xtendiiig to dcnitli, and to be determined by some future 
act of parliament. |[ As their passions grew warmer, and 


^ I Ifo f)r (1 irendon, ]), (){). 

I (’l.ir. Stall* Papers, iii. 427. .729. 
la faiT, \eiy few of tliein \wrc lilvrly to 
fjc ol' use ; and (he exeepti )n nude liis 
‘j:eueral oilers a))]>ear more sincere. 

[ ( lar. Hist, ot Rebellion, vii. *117. 
T^ndloiv says tliat I'aiif’ax .and Nortlium- 
beiland weie positively against the ])U- 
nishinent of the ie<i:ieides; vol. in. ]>. 10. ; 
anil tl)at Monk vehemently declared at 
liist ai^aiust any exceptions, aiid aftcr- 
Maids piev.uled on the house to limit 
them to seven •. HI. I hough I^udlow 
was not in England, this seems very pro- 
bable, and is confirmed by other anthorlly 
as to Monk. Imirfax, who had sat one 
day him>elf on the king’s trial, could 
loudly A' ith decency concur in the pu- 
nishment of those who went on. 

§ .Tournals, May 1 I. 
il June v7, (), 7. The first seven were 
Scott, Holland, Lisle, IJaikstead, Harri- 
son, Siy, Jones They went on to add 
Coke, Jlroughton. Dendy. 

These were Lentluill, Vane, Burton, 
Kehle, St, .Tohn, Ireton, H.islerig, S\den- 
ham, Desborough, Axtcll, Lambert, Pack, 
Blackwell, Fleetwood, F>>>c, Dean, Creed, 
Nye, Goodwill, and Cobbet ; some of 


them la'iher insignificant names. Upon 
the words that “twenty and no more” 
be so exei'iited, two divisions took place, 
ICO to IJI, ami IJ.'l to 1 .i.7 ; the presby- 
lenans being tile majority : .JniieS. Two 
other divisions took place ijn the names 
of Lenthali, earned by 21.7 to 1 ‘J6', and 
of AVIiitelock, lost by IT.) to RM. An 
otlier motion w.is made aiterw'ards against 
Whitelock by Ibynne. Milton xvas or- 
dereil to be prosecuted se^iarately from 
the twenty ; so that they alieady broke 
tlu'ir lesolution. I le was put in custody 
of the serjeant-at-arms, and released, De- 
cembi'r 17. Andrew Marvell, bis friend, 
soon afterwards comiilained that fees to 
the amount of JoO pounds had been ex- 
torted fiom him ; but Finch answered 
that Milton had been (homwelJ’s secre- 
tary, and deserved hanging. Bail. Hist, 
j). 162. Lentil. dl had taken some share 
in the restoiation, and entered into eor- 
respoiidc'iice with the king’s advisers a 
little before. ( I ir. State Fajicis, iii. 711. 
720. Kennet’s Register, 762. But the 
royalists never could forgive his having 
put the ([uestiem to the vote on tlie ordi- 
nance for trying the late king. 
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tlie wishes of the ef)urt heeaine better known, they came to 
except from all htniefit of the indemnity such of the kind’s 
judg-es as had not rendered tlunnselves to justice according 
to the late proclamation.* In this state the l)ill of indemnity 
and oblivion was sent up to the lords, t But in that lioJise, 
the old royalists had a more decisive pre})onderance than 
among the commons. They voted to except all who Jiad 
signed the death-warrant agamst C’harles the First, or sat 
when sentence was pronounced, and five others by name, 
Hacker, Van(‘, Ijambert, ilaslerig, and AxUdl. Tliey struck 
out, on the other hand, the clause reserving Leuthall and the 
r(*st of the same class for future j^enalties. They made other 
alterations in the bill to nuider it more severe 1 ; and witli 
these, after a pretty long delay, and a positive nu'ssage from 
the king, re(jiuisting them to hasten their ])roceedings, (an 
irregularity to which they took no (‘xceptiou, and which in 
the ey(*s of the nation was justi/ied by the circumstances,) 
they returned the bill to the (*ommons. 

Tile vindictive spirit displayed by tlie upjier ]ious(‘ was 
not agreeable to the better temp(‘r of the commons, where 
the presbyteriau or moderate ])arty retaiiu^d gr(‘at influence. 
Though the king’s judges (such at l(*ast as had signed the 
deatli-warrant) were (‘([ually guilty, it was consonant to the 
jiractice of ah humane governments to make a selection for 
capital penalties ; and to put forty or fifty ])('rsons to (b‘ath 
for that offenci; S(*emed a very sanguinary course of proceed- 
ing, and not likely to promote the conciliation and oblivion 
so much cried up. But there was a yet stronger objection 
to this severity. The king had ])ublished a ])roclamation, in 
a tew days after his landing’, commanding his father’s judges 
to render themselves up within fourteen days, on pain of 
being cxcej>ted from any j)ardon or indemnity, either as to 

• June so. TIjK was carried Without wealth, Hamilton, Holland, Capel, and 
a division. Eleven were afteiwaids ex- Dei by, the privilege of naming each one 
ecpteil by name, as not having lendered persmi (among the regicides) to be exe- 
tliemsetves: July 9. cuted. This was done in the three last 

i July 11. instances; but lord Deidjigh, as Ilamil- 

I The worst and most odiOus of their ton’s kinsman, nominated one who was 
])roeeedings, tpiite imworth)^ of a ('hi is- dead; and, on this being pointed out to 
tiiin and civilised assembly, was to give 1 dm, refused to fix on another. Journul, 
the next relations of the four peers who Aug. 7. Ludlow, iii. 34. 
had been executed under the coinmon- 
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their lives or estates. Many had voluntarily eoirio in, having’ 
put an obvious construction on this proclamation. It seems 
to iidinit of little question, that the kind’s faith was pledged 
to those p(‘rsons, and that no advantage could be taken of 
any ambiguity in the })roclamation, without as real perfidious- 
n(\ss as if the words had been more ex])r(*'«s. They were at 
least entitled to be set at lilxu'ty, and to have a reasonahl(* 
time allowed for making their escaj)e, if it were determined to 
exclude them from th(‘ indemnity.^ The commons 
were more mindful of th(‘ king’s honour and their bc'twSnTiu- 
own than his nearest adxisers.t J^ut the violent 
royalists were ginning ground among llnan, and it ended in 
a compromise. They left Hjtcker and Axtt‘11, who had Ixam 
])rominently concerned in the king’s death, to tlu'ir fate. 
Tliey (‘ven admitted the exc(‘i)tions of Vane and Lambert; 
contenting themselvc's ^^ith a joint addn'ss of both houses to 
th(‘ king, that, if tlu'y should ))e attaint(‘d, (‘xecution as to 
their lives might be remitted, llaslerig was saved on a divi- 
sion of 1 11 to 11(), ])artly through the intercession of Monk, 
w ho Iiad |)ledg(‘d liis word to him. Most of the king’s 
judge's were entiiely excejRed ; but wdth a proviso in favour 
of such as had snrrenderexl accoiding to tlu* j)roclamation, 
tlnit th(‘ sefitenc(‘ should not be ('xecuted without a s|)(*cial act 
ot parliament. t Others were res(*rved for penalties not ex- 
tendfng to life*, to be inflicted by a future <act. About twa'uty 
enumerated persons, as well as those wdio had pronounced 


TiOrd South uiij'ion, accovdiu':; to 
Eudlo^\, actually moved this iji the house 
ol loids, Imt v\as o])j)oscd h) 1 imlt; iii. 
4 J. 

f C'larendon uses ‘■ome shametul thi- 
caiiei) about this (Tale, j), (><).); and w uli 
tliat iiiat(ura(y, to say tlie least, so ha- 
bitual to liiiu, sa\s, “ the ])ailianient had 
p\d)hshed a proclamation, that all who 
did not rendei themselves by a day named 
shoidd bejud^jed .is guilty, and attainted 
of trcMson,” 'I’lie proclamation was pub- 
lished by the hlng, on the suggestion in- 
deed of the lords and commons, and the 
expressions were wdiat J have stated in 
the text. State Trials, v. P.'iP. Some*rs 
Tracts, \ii 4 37. It is obvious that by 
thismis-representation he not only tin ows 
the blame of ill faith off the Ilng’j. shoul- 


ders, but puts the case of those who 
obeyed Ibc [iioclamation on a ver> dilT'er- 
enl footing. 'I'lie ^ing, he pietend'-, luul 
always expected that none of the regicides 
should be s})are(l. lint why did lie pub- 
lish such a prod un.ition (’laundon, 
however, seems to h ive been against the 
other cxeejitions bom the bdl of indem- 
nity, as contrary to some expiessions in 
the detlaiation fiom Rreda, width had 
bet n instrtttl by iUonk’s advice; and 
thus wisely and honourably gotj^rid of 
the twenty exceptions, which had been 
sent up fioni the commons, p, 1.3.3. 7'he 
lower house lesohetl to agree with the 
loi^ls .'is to those tvv enty persons, or ratlier 
sixteen of them, by 147 to 102, Hollis 
.md iUoirice telling the Ayes. 

I Stat. ]2'C'av. 11. c. II. 
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b(‘nteuc(‘ of (loath iii any of tho lato illo^al liinh oouits oi 
justice, were i (UKlorod incapable of any limI oi tmlitaij onice. 
Thus aftei thieo months’ delay, which had given loom to dis- 
trust tin* l)oast(‘d clemency and fuigiveness of the victoiious 
royalists, the act of indemnity was finally passed. 

T(‘ti pel sons sndeied d(‘atli soon aftiu w ai ds for themuidei 
I N ruti no ^ hailes th(‘ Fust ; and three moie who had bt»en 
u icidis seized m Holland, after a considerable lajise of tmu . 
There can be no leason d)le oi omul foi consul nm eithei the 
oi the pailiaiuent foi then puuishuu'nt ; e\(('pt that 
Hugh l^eters, though a \<*iy odious fanatic, was not so 
dnectlj imjiliCiited in the king’s death as man\ who escaped; 
and the execution of Sciojk*, wliohad sui i (‘iidc'Kd undei the 
jnoclanuition, was an iin^xt usabh* bleach of faith. I' But no- 
thing can be* moie sophistical than to jnetcnid th,it sin h men 
as Hollis and Annesl(*y, wlio had bcsui expelled fiom puha 
ment by the violcuic'c* ol tlie s<nne Fiction who put the* king 
to death, weie not to vote foi then juinislmu'iit, oi to sit lu 
judgment on them, bee «iiise the \ hid sided with the* commons 
111 the civil wai X It is mention(*cl b\ man) wiiteis, and in 


** 11)1*50 ucK 111 tilt (irst irisljiHc 
Hiinson Stt)U- Sci<)|)c, J )Jics Clontit 
C irc.\N , ill of M hoiu hid si^iud the w ii 
rint Cook thi soficitor tt the hi ifh t mit 
of (iisticc, ll'iikii itnl \\tell Mh)< nu- 
ITI Midcd tlu |L,ii lid on tli il < ti ision m 1 
IXtcrs I wo vt irs oltcrw irds Iliwuinj^ 
anihi‘5Mdor ni Ilollmd ])itvultd on the 
st ites to give up lliikstcid Coibct ind 
Oki> lht> ill dull with gunt ion 
stuio nnd in mthnsiistic ]>tisuision ol 
flu 1 igiitcousiK ss ol hIilu t lust St itc. 
1 ri ils 

IVpjs sn\s in his l)i n\, ISth Octol 1 1 
ICCO, of Iliinson whose evteuton lie 
■w itnissed, til It lu 1 loki d istheeilul is 
aii> nnn tould do in tint tondiUon 

I It IS remark ihk tint Seiopc hid 
been so j> irt le ill uly t ivoui ed by tlu ton 
\ention piiliiment ns to lu e\enipted 
together with Iluteliinson and I iseilles 
hoiii an> pen lUv or t n feituie b) i sjieci il 
resolution June 0 Hut the lords ])iit 
in his mine igiin though the\ pointedly 
exeepted niitehiuson , and the commqps, 
after first resolving that he shoulel only 
p ly \ fine of one >eiis \ due ol his 
C"! Up, come it 1 1 t to igice «i extept 


ing linn fiom flu in leinniU is to hfi 
It ippe 11 s til it Ol u })i IN ite c oiiVLis ition 
ol Sei )]ie li id hei n h(.tii\ed wheuni 
lu spike ol till kiigs tie all IS ho 
th ui lit ^ 

\s (o Ilnfehin on 1 e I id eiifiinly 
toneurud in flit iistoraion ln\in in 
extinne eli like to tlu pnt\ who 1 il 
turne I out the ])nliumnt in Oet li ) 
e pieidl> I inihLit lliistnu ht infeiu 1 
li oil! Ills t uidiiL t IS w 1 11 IS h\ Nvl it J id 
1 >NV INS ai 1 Kennct in his lU^istti 
p it ) Ills w i1l ])uts 1 spiteh int > hi 
mouth IS 1 1 his sh rc in the kin^ s de ith 
u )t il) ilutcU insti(\uij!; it hut 1 sn 
I let ‘•tiongci thin he Nentniid to use 
■\t le 1st tile toininons NoUd tbit he 
should not l)L exeeiited fio ii tlu ii tleni- 
lutN ‘ on aciount of Ins sign il iijunt 
ance, whuh tould hudlv he]iedititid 
of the liiiguige she asciihes to him 
C^impirt XJis Ilutehinsons Mtinoiis, 
p oG7 , w all Commons Jourmls lime ) 
j: Ilorup W dpi It in his Citilogue 
of Noble Authors, has thought fit to ten 
sure both these persons foi their pretended 
mtonsiSteniy J he case ishowtiti dd 
ft rent as to VI nk md C() 0 [tr, nd 
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the Journals, that wlien Mr. Lciithall, son of tlie late speaker, 
in tlie very first days of the convention parliament, was led 
to say that those who had levied war against the king were 
as hlanuible as tliose who had cut olf his liead, he received a 
re])riniand from the chair, which the folly and dangerous 
consecjiKuice of his position well deserved ; for such language^ 
though it seems to have been used by him in extenuation of 
the regicides, was (piite in the tone of the violent royalists.^ 
A (juestion, apparently far more dilHcult, was that of 
restitution and redness. Tlie crown lands, those of 

, , I , . • . ... Kcstitiition 

jtlie chur<*h, tlie estates in certain instances oi emi- of frown anti 
nent royalists, had been sold by the authority of the 
late usurpers; and that not at very low rat(*s, considering tlie 
jirecaiiousness of tin* tith*. This naturally s(‘emed a material 
obstach* to th(* restoration of ancient rights, especially in the 
case of ('(‘(‘lesiastical corporations, whom men are (‘ommonly 
l(‘ss disposed to favour than private jiersons. The clergy 
themsel\(‘s had never expected that their estates would revert 
to them in full propiicUy; and would probably have hi'en 
cont(*nt(*d, at the monuuit of the king^s rcTurn, to have granted 
easy leas(‘s to tin* purchas(‘rs. Nor vvTre the house of com- 
mons, many of vvliom were inter(‘sted in iIknc sales, inclined 
to let in th(‘ fornuu* owihu’s without conditions. A bill was 
Accordingly brought into the liouse at the beginning of the 
«iessiwn to confirm sales, or to give* indemnity to the pur- 
chasers. 1 do not find its provisions more particularly stated. 
The zeal of the royalists soon caus(‘(l the ci’ovvn lands to be 
excepted. t Ihit tin* house adhered to the principle of com- 
position as to eccl(‘siastical property, and kept the bill a long 
time in debate. At th(‘ adjournment in Septtunber, the 
chancellor told them, his majesty had thought much upon 


perhap'. it may t)o thought that men of 
more delicate sentiments tlian either of 
these ])()ssessed, would not have sat u])on 
the trial of those with whom they had 
long professed to act in conceit, thou”h 
innocent of their crime. 

Commons’ Journals, May 12. IfidO 
[Yet the balance of parties m the conven- 
tion parliaiiK'nt was so ctjual, that on a 
re dilution that receivers and collectors of 
public money should be accountable to 

R 


the king for all monies lecelved by them 
since .T.in. 30. Id 18-0, an amendment 
to substitute the }oar Id I2-‘1 wnis cairied 
airainst the pu'shyteriaiis by 1G5 to 150. 
It was not designed that those wdio had 
accounted to the parliament should 
actiiilly refund what they had received, 
but todccluv, indirectly, the illegality 
of the parliament.iry authority. Com- 
mons’ .loiitn ds, June 2. J - ] 845. 

I Tar!. Hist Iv. 80. 
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the business, nnd done much for tlie accommodation of many 
particular persons, and doubted not but that, befoie they met 
again, a good progress would be made, so that the peisons 
conceined would be much to blame if they received not full 
satisfaction ; promising also to advise with some of the com- 
<nons as to that settlement.* These expiessions indicate a 
design to take the matter out of the hands of parliament. 
For it was Hyde’s him lesolution to re])lace the church 
in the whole of its propeity, \vithout any othei regard to the 
actual ])Ossessois than the li^ht owners should severally think 
it equitable to display. And this, as may be supposed, juoved 
very small. No fuither steps were taken on the meeting of 
parliament after the adjoin nnient ; and by the dissolution the 
parties were left to the common course of law\ d1ie (hut eh, 
the crown, the disjrossessed royalists, le-enteied tiiumphantly 
pi their lands ; thet(‘ were no means of repelling the owni'is’ 
rlairn, nor any satisf<iction to be lookiul for by the ])ui chasers 
|iinder so defectise a title'. It must be owni'il that thi' faeditv 
wdth which this was accomphshi'd, is a sti iking testimony to 
the sti’ength of the new' government and the concurrence of 
the nation. This is the more remarkable, if it be true, as 
Ludlow informs us, that the diajitei lands had been sold by 
the trustees appointed by parliament at the clear income of 
tifteeii or seventeen years’ puichase.i 

The great body however of the sufl’eiing cavalier s,. who 
had compounded for their delinquency under the or- 
of thi ro) dinances of the long pailiament, or whose estates 
had been for a time m seipiestiation, found no re- 
medy for these losses by any process of law. The act of 
indemnity put a stop to any suits they might have instituted 
against persons coruTriied in carrying these illegal ordinances 
into execution. They were cornjielled to put up wdth their 
piov'eity, having the additional mor titication of seeing one class, 
'liamely, the clergy, who had been engaged in the same cause, 


* Pail Ilist i\. 129 content to gi\e lenses of their lands 

f Meinous, p It ippens Ijy ]> (>20 YJ*! lij dt, however, u as con- 

some ])ass u^ts in the Clirendon I’apeis, Mneed that the thnrclj would he eithei 
that the chureh had not expected to tome totally ruined, oi lestored to a gicat lus- 
off so bidliantlj , and, while the restma- tie, and herein he Mas right, as it turned 
tion was yet unsettled, wenild ha\e been out. * P. 61<l. 
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not alike in tlieir fortune, and many even of the vanquishod 
republicans undisturbed in wealth which, directly or indi- 
rectly, they deemed acquired at their own expense.'*' They 
called the statute an act of indemnity for the king-’s enemies, 
and of oblivion for his friends. Tliey murmured at the ingra-;. 
titude of (diaries, as if he were bound to forfeit his honour 
and risk his throne for tludr sakes. Th(‘y conceived a deep 
hatrcnl of (^arendon, whose steady adherence to the great 
principles of the act of indemnity is the most honourable act: 
of bis public*, life. And t!u‘ discontent engend(*red by their 
disa]>poi[ited hopes led to some part of the opj)osition after-' 
wards experienced by the king, and still more certainly to the' 
coalition against tlu* minister. 

No OIK* cause* bad so (‘minently contribut(‘d to the dissen- 
>ions between tlu* crown and parliament in the two 
last reigns, as tlu* disproportion betwe(*n the public or tho re." 
re\'(‘nu(*s und(‘r a l apidly incr(*asing d(*|)reciation in 
the value; of money, and the* exigencies, at least on some 
oce’asions, of the administration. I'bere could be no a[)e>logy, 
lor the ])arsiinonious re‘lue*tane*e; of the commons to grant sup- 
])lies, e*xcept the* e*onstitutional n(‘e*essity of rendering tliem 
tlu* e’onditiou of redre'ss of gri(‘vances ; and in the prese*nt 
circumstance's, satislie'el, as tlu*y seeme*el at k'ast te> be, with 
tlu* se‘e*uritie's tlu*y liael eiblaineel, and enanu)ureel e)f their new 
sovereign, it was leaseuiable* te> make; semu* further pre)visie)n 
Ibr the ciine*nt e*xpe*nelitui‘(*. "\ et this was te> be meted eiut 
with such ])ruele*ne*e‘ as not te> plae*e him ])e‘ye)nd the necessity 
e)f fre*(pie*nt re'eairrene*e* te) the*ir aiek A e*e)mmittee was ac- 
e'orelingly appointe*el “ to e*e)nsider e)f sc'ttling such a revenue 
eai his maj' sty as may maintain the sple'iielour and grande*ur 
e)f his kingly office*, and preserve; tlie crown freim want, and 

^ Lite of Clarendon, at*. L’Kstiaiu^e, tljose rvlio stood up for the laws were 
in a pamphlet printed l)et,)re the end of abandoned to theeomfort of an irreparable 
IGGO, eom})lains that tlie eavafu is wore but Iionourable ruin.” lie leviles the 
nealeeted, the king betrayed, theereaturcs presb\torian ministers still in ])ossession, 
of Cromwell, llradshaw, and St. John, and tells (he king that mis])l,iced lenity 

laden wdth offices and honoin^;. Of the was his father's ndn. Kennet’s Uegis- 

indemnity he says, “That aet m.ade the ter, p. ‘JJJ. See, too, in Somcis Tracts, 
enemies to the eonstltution masters in \ii. J17., “ 'Jin' ilnmhlc ^ JJepresenla- 
elfect of the booty of three nations, hating tioiwif the Sad Condition of the Kii'g’s 

the crown and ehureh lands, all which Raity.” Also, p. . 5 57. 

they might now c.dl their own ; while 
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from being undervalued by his neif^hbours. By their re- 
port it appeared that the revenue of Charles I. from 1()37 to 
1641 had amounted on an average to about 900,000/., of 
which full ^200,000/. arose from sources either not wan anted 
by law or no longer available.* The house resolved to raise 
ihe present king’s income to 1,200,000/. ])er annum ; a sum 
perhaps sufficient in those times for the ordinary charges of 
government. But the funds assigned to produce his revenue 
soon fell short of the ])ailiament’s calculation. t 

One ancient fountain that had poured its stream into the 
Abolition ^T)yal treasury, it uas now determined to close up 
foi ever. The feudal temnes had brought with 
iMHUd them at tlie Coiupu'st, or not long after, those in- 
lu.K id cidents, as they were usually called, or emoluments 
of signiory, wdiich remain(‘d after the militaiy chaiacter of 
fiefs had been neaily (‘(laced; es[)(‘cially the light of detain- 
ing th(‘ estates of minois holding in chivaliy, without ac’- 
countiiig for the prolits. This galling huitlccn, incomparably 
nioie lulnou'^ to the tcuiant than beiudicaal to tin* lord, it had 
'long b(‘en d(‘tt‘i miiu'd to i(‘mo\(‘. Chailes, at the tieaty of 
Newport, had cons(‘nted to gi\e it up for a fixed leviume of 
1()(),()00/. ; and this was almost the onl) jiait of that in- 
(‘fh'ctual compact which the piesent pailianuuit wer(‘ anxious 
to complet(‘.' The King, though lik(‘ly to lose much jiation- 
< age and influence*, and what passed with law yens for a liigh 
attiihuO* of his pi(‘i ogative, could not d(*cently lefuse a com- 
mutation so evidently ad\antag(‘oiis to the ai ist(X*i acy. TSo 
gieat ditVerence of opinion subsisting as to the exjiediency of 
taking a^vay militaiy tt*nuies, it lemained only to decide liom 
what resomces the commutation levcnue should spiing. Two 
sch(*mes were sugg(‘st(‘d; the oin*, a peimanent tax on lands 
ludd in chivali y (w Inch, as distinguislu'd fi om those in soccage*, 
WTre alone liabh* to the feudal burthens); the other, an excise 

* [ ('onnnobs’ Journals, Sept d 16()0, 1 J00,(K)0/ \otc(l 1)n piiliimcnt Sec 

^vhKll I (piote tioni “ Lottti totljc Kt\ J. Ins l)i \i \ ncli 1. 1 60 1 Ralph, hou- 
C n tt” (lu 17 l‘l), p 14 1 his seems to h i\e e\ei, sv\s the income m 1002 wis 
hei n I xclusivc ot si lp-n^one^ ]— 10 17 l,l_O703/, thon Ui the expenditure w is 

f Commons’ Journals, Septimlni 1 1 150,000/ ]) SS. ltappcii‘ piobahle 

1000 Sii Philip Wanvuk, tlimcellor that the hcieditaiv exenc did not ye4 
of the cXv^hoipu 1 , assured Ptji^s lint Uk pioduci miuh htynid it c^tim itt Td 
iLNcnue till shoit In i tomth ol the p ‘20 
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OR boor and some otlier liquors. It is e\ideut that tlie former 
was foiiuded or a just ])riRei])le, whil(‘ the latter tiausferred 
;i ])arti(Tilar burtlieu to the eoRmumity. But the self-iuterest 
whieli so uuliappily ])re(]omiRates eveu iu repi eseutative 
asMMuhlies, with the oid of the courtiers, wlio kuew tliat au 
excise iucu-easiu^' with the riches of the couutry was far uiore. 
desirable for the crowu thau a fixed laud-tax, caused the 
former to he carried, thounh by tlie very small majority of 
two voices. Yet eveu thus, if the impoverishmcut of the 
o'cntry, aud dilapidation of their estates tUrougli the detest- 
able abuses of wardship, was, as cauuot Ix' doubted, very mis- 
chievous to the iuferior classes, the nliole commuuity must 
be reckoued gaiuers by the arraug-emeut, though it might 
lia\e b('(‘R con(hict{‘d iu a more (xpiitable mauuer. Tlu* 
statute 1^2 (Yr. Tl. c. ‘2 1<. takes away tlie court of wards, 
Mitb all wardships aud forfeitmes for marriage by reason of 
t(*nui'(‘, all piimer scusiiis, aud hues for arumatioii, aids, 
escuag(‘s, homages, aud teuui<‘s by chivalry without excep- 
tion, sa\<‘ tli(' houoiary s(‘rvic(‘s of grand siu’geauty ; cou- 
M'rtiug all such teiiuri's into (*ommou soe(‘age. The same 
statul(‘ abolislu's those famous liglits of juirv iwaiice and jire- 
euijitiou, th(‘ fruitful theme of so many com|)laiuiug jiarlia- 
UKMits ; ami this relief of the peojile fiom a general burthen 
may s(‘r\(* iu soiik' imsisure as au ajiology for ihe imposition 
of the (‘xeise. Thjs_act juay be said to bavx* wrought .an 
mip orta ut (‘hauge iu the spirit of our coustitutioji, by rcdufuig 
what is euijihatinilly ealh‘(l the prerogative of the crowu, and 
which, by its prai*tical (‘\hibitiou iu tlu'se two vexatious ex- 
ercises of power, wardship aud purveyance, kept up iu the 
minds of the people a more distinct perception, as well as 
more awe, of the monarchy, thau could be felt iu latie 
p(‘riods, when it has become, as it were, mejged iu the com- 
Uion course of law, aud blemh'd with the very complex 
mechanism of our iustitiglojus. This great iuuov'atiou, how^- 
ever, is jirifpeily to b(‘ refe^nal to tlu‘ r(‘volution of Kill, 
which jmt an end to tlie court of star-chamber, aud sus- 


* N()\ 21. lOGO, 111 to 119, Uarl. of w!nt alieady was ])aul, by Mrtiio of 
Hist. [It IS to 1)0 obs i\o(l, as some oubinnoos ondci the (‘ounoonwo.ilth ] 
tlio coininoti'-, fliC tl.o hou'<1i 1‘ 11 
^ o \ ( v< ' i‘ ilui*. i>i >iC d ’ 1 oO(' inntf u 
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pended the feudal supciiorities. Hence, with all the mis- 
eondiicti)f the two last Stuarts, and all the tendency towaids 
arbitrary power that their g*overnnaent often displayed, we 
must perceive that the constitution had put on, in a very 
^reat deg^ree, its modern character during that ])eriod ; the 
boundaries of prerogative* weie better understood; its pre- 
tensions, at least in public, weie less enormous ; and not so 
many violent and oppressi\e, certainly not so many illegal, 
acts were committed towards individuals as under the two 
first of their fauiily. 

In fixing upon 1,^200,000/. as a competent revenue for 
Arniydis- ccowu, tlic comuions tacitly £jave it to be uiider- 
j stood that a it‘gnlar militaiy foice uas not among 

the necessities for uhich they meant to provide. They 
looked upon the army, notwithstanding its recent services, 
with that ap])reh(‘nsion and iealonsy ^^hich became an Jhj- 
glish house of commons, "fbey ^\ele still supjjortln^- it by 
monthly assesstiients of and could ^ain no lelief 

by tbe kinq\ restoiation till that (diaroe came to an (muI. 
A bill ther(‘foie was sent uj) to the loids Ix'foie tbeii adjoin n- 
ment in September, providing money for disbandino the 
land forces. This was done during tin* ii'cess ; tbe solditns 
leceived their an(‘ais with many fair waiids of praise, and 
the nation saw itself, with deliobt and thankfulness to the 
king, released fiom its heav} bmtheus and tbe diead of 
ser\itu(le.* ^ et( 'bail(‘s bad too much knowledge of foreign 
countries, wdieie monaicby llouiished in all its phmitude of 
sovereign powa r under the guaidian swoid of a standing 
army, to part ri'addy with so faxourite an instrument of 
kings. Some of bis councilloi s, and especially the duke of 
York, dissuaded him from disbanding tbe aimy, or at least 
advised his supjdying its place by another. The unsettled 
state of the kingdom after so momentous a revolution, the 
dangerous audacity of the fanatical paity, whose enterprises 
wa*re the more to be guarded against because they w^ere 
founded on no such calculation as leasonable men would 
foim, and of which the insurrection of Venner in November, 

The tioops disbanded nere fourteen foot in Scotland, besides gnnsons Joiu- 
ugiments of horse and eighteen of foot nals, Nov. 7. 
in Engl md one of horse and four of 



Cha.il 1660-73.] FROM HENRY VII. TO GEORGE II. 


13 

furnibhed an example, did undoubtedly ap})ear a very 
plausible excuse for soinetliing more of a military protection 
to the g’overiinient than yeomen of the guard and genthunen 
pensioners. General Monk^s regiment, called the Coldstream, 
and one other of horse, were accordingly retained by tin* 
king in his service ; another was formed out of troops 
brought from Dunkirk ; and thus began, under the name of 
guards, the |)resent regular army of Great Britain.* In 
1(]()'2 these amounted to about 5000 men; a ])etty force 
according to our present notions, or to the ])ractice of other 
bairopean monarchies in that age, yet sullicient to establish 
an alarming precedent, and to open a new source of con- 
tention between the supporUu's of j)ower and those of fr(*e- 
dom. 

So little essential innovation had been elfected by twenty 
years’ interruption of the regular government in the common 
law or course of judicial proceedings, that, when the king 
and hous(‘ of lords were restored to their places, little more 
secMued to be re([uisite than a change of names. But wliat 
was true of the state could not be aj>plied to th(‘ church. The 
revolution th(‘re had gone much fartlnu', and the questions of 
restoration and compromise were far more difficult. 

It will be remeiiil)e?’e(l that sucli of tlu' c](‘?’gy as steadily 
adhered to tlie episcopal constitution had bt^en ex- 
])elh‘(L from tlunr benehces by the long pailiament 
under various |)retexts, and chiefly for refusing to 
take the covenant. Tiie new establishujent was noininally 
])r(‘sbytei ian. But the presbytei ian discipline and synodical 
goviTiinuMit were very partially introduced ; and, upon the 
whole, the church, during the suspension of the ancient laws, 
was rather an assemblage of congregations than a comjiact 
body, having little more unity than resulted from their com- 
mon dependency on the temporal magistrate. In the time of 
Gromwell, who favoured the indejicndent sectaries, some of 
that denomination obtained livings ; but very few, I believe, 
comparatively, who had not received either episcojial or 
presbyterian ordination. Tfie right of private patronage to 
benefices, and that of tithes, though continually menaced by 


* Ralph, 35. ; Life of James, 447 ; Gjose’s Military Aiitiiiuities, i. 61 . 
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the more violent paity, subsisted without alteration. Mean- 
w^hile the episcopal ministers, though excluded fioin legal 
toleration along with papists, by the instrument of govern- 
ment under which Crornvvell ))rofessed to hold his ])ower, 
obtained, in general, a sufhcient indulgence for the (‘xeicise 
of their function.* ()nc(‘, indeed, on discovery of the roy- 
alist conspiracy in 105 .^, he published a severe ordinance, 
forbidding every (‘jected minister or fellow of a coll(*gt‘ to 
act as domesti(‘ chaplain or sch()olniast(*r. Hut this was 
couphnl wath a ])romise to sluwv as much tenderness as 
might consist with th(‘ salety of tlie nation towards such 
of the said p(‘rsons as should give testimony of their g(K)d 
affection to the gov<'rnm(‘nt ; and, in jxmit of fact, this 
ordinance was so far from being rigorously obserxed, that 
episcoj)alian conventicles wau'e o])enly kept in London. I 
(Jromwell was of a r(‘ally tolerant disposition, juid th(‘r(‘ 
had peihaps, on the wholes Ixani no pt*i iod of (‘qnal duration 
wherein the catholics th<‘mseh<‘s sulkneHi so little* mole‘st‘i<if>n 
as under the ])rot(‘e*te»rate*. ! It is well Known that lie* p(‘r- 
mitted the s(‘ttlement e)f Je*ws in Lmgland, afte*!* an e'xeLision 
of nearly three ceittiiries, in spite* ed’ the* di'ininciatiejns of 
some* bigoted e*hnre*hm(‘n anel kuvjeis. 

The presby((‘rian e’lergy, thenigh e*e>-operaling in the king’s 
Uopf’sot restoration, expe'rienevel \ery just a])pre‘hensions e>f 
tin Ill's innn cliure'h the*y hael sup|)lant(*d ; and lliis x\as in 

tiK iviiiK gi(>at me)ti\(‘ e)f the* re'strictions that J>arty 

was se) anxieeus to impe)se on him. Jlis charae'ter and senti- 
ments were ye't ve*ry imjeerlee-tly kneewn in hhigland ; and 
much pains were taken on both sides, by short pam[)hl(‘ts. 


' Neal, 4‘20. n 1. 

t Neal, 471. l\p)s’s Diiiy, acl uut, 
Esenin Ovloid, about U) ) cj)iseo])alians 
used to met t evciy Snndas ssitb the con- 
nivance of Dr. Osstn, tlean of C Inist 
( huich Oiine’s lale of Dwtn, 1R8. It 
IS somewhat bold in Anglican wiitci-^ to 
complain, as they now and then do, of the 
peisecution they sutfered at this pciiod, 
M hen we consider what liad been the con- 
duct of the bishops before, and vihat it 
was attei wards. I do not know that any 
inomber of the chnuh of Isngland nas 
impiisoned under the commonwealth, ex- 


cept foi sonu ]Hditical leasoii , ceitain it 
is that the uds wcie not filled with 
them. 

I The pt I dlawsweie compaiativcly 
doimant, tlion^li two piiest-. snfleied 
death, one of them before the pioleetor- 
ate. llntlei s Mem. of Catliohes, ii. 13. 
Rut in 1X7 7 C’romuell issued a pioela- 
II ition for the execution of these statutes ; 
which seems to have been piovoked by 
the prosecution of the Vaudois White- 
lock tells us he opposed it, 6J.7. It wms 
not acte'd upon. 
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paiieg'yrical or defamatory, to represent him as the best 
^'lishmau and best protestant of the agi^e, or as one given up 
to proflig'acy and popery.* Tlie caricature likeness was, we 
must now acknowledge, more true than the other; hut at that 
time it was fair and natural to dwell on the more pleasing 
])icture. The presbyteriaiis remembered that he was what 
they called a covenanted king ; that is, that, for the sake of 
the assistance of the Scots, he had submitted to all the 
obligations, and taken all the oaths, they thought tit to 
impose, f Hut it was well known that, on the failure of 
those prosp(‘cts, lie had returned to the cliurch of Ihigland, 
and that he was surrounded by its zealous adherents. 
(Iiarles, in his declaration from Hreda, jironiised to grant 
libertv of conscience, so that no man sliould be disipiiiRed or 
called ill question for ditfereiices Of opinion in mattiu’s of 
religion which do not disturb the jieace of tlu‘ kingdom, and 
to consent to such acts of jiarliameut as should b(‘ olhn t‘d for 
him for coiilirming that indulgence. Hut he was silcnit as 
to the church establishiiKuit ; and the pri'sbyterian ministers, 
who went over to present tlie congratulations of tludr body, 
met \\'ith civil laiiguagi*, but no sort of <'n(*oni’agemcnt to 
(‘xjiect any personal coiiqiliance on the king’s ])art with tlunn 
mode of w orship, t 


Sf\cral of tliese appear in Sonieis 
Tracts, \ul. \ li, I'lio king’s nearest ft lends 
weie of course not backward in jtiaising 
bun, thougii a little at tlie o\})eiee of 
their consciences. “ In a wor<l,” says 
II)de to a c(nres])ondent in 10,?), “if 
being the best jnotestint and the best 
Englislunan of the nation can do the king 
good at lioine, be must piosjier with and 
by his own subjects.” ('lar. St.ite Papers, 
511. Moiley says be bad been to see 
judge Hale, who asked him (jnestions 
about the king’s ebaraeter and firmness 
in the protestant religion. Id.Tdb. Mor- 
b‘v’s exertions to disjjosscss men of the 
notion that the king and his brother were 
inclined to popery, are also mentioned by 
Rennet in his Register, 818. ; a bool 
containing very copious information as to 
this particular period. Yet Morley could 
hardly have been without strong suspi- 
cions as to both of tliem. 

t lie had written in cipher to secretary 


Nicholas, from St. Johnston’s, Sepl. 
If)?), the day of tlu* battle of Dunbar, 
“ N<?hing could have eonfiriuod me more 
to the ehuieh of England than being lierc, 
seeing tlieir livpocrisv.” Sn])])]enient to 
E\ei}u’s Diary, 1;’8. The wl.ole letter 
shows tli.it he was on the point of gi\ mg 
his new fi lends the slip; as iiuleed he at- 
tem])ted soon after, in Mhat was called 
the Start. Ealng, ill. 'lf).8. 

I [Several letters of Sharp, then in 
London, are ])ul)lished in Wodiow’s 
“ Histoiy of the (’hurch of Scotland,” 
which 1 quote from Keimet’s Register. 
“ 1 see cleaily,” lie writes on June 
10., “the General will not stand by the 
presh} tei ians ; they talk of closing with 
moderate episcopacy for fear of worse.” 
And on June 2.‘k, “ All is wrong here as 
to chuich aflairs. Episcopacy will he 
settled here to the height; their lauds 
will be all restoied. None of the presby- 
terian way here oppose this, but mourn 
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The moderate party in tlie convention parliament, though 
Projects for a absolutely of the presbyterian interest, saw the 
compromise. Qf permitting an oppressed body of church- 

men to regain their superiority witljout some restraint. The 
actual incumbents of benefices were, on the whole, a re- 
spectable and even exemplary class, most of wlioiu could not 
be reckoned answerable for the legal defects of their title. 
But the ejected ministers of the Anglican churc'li, who had 
endured for their attachment to its discipline and to the 
^ crown so many years of })overty and privation, stood in a 
still more favourable light, and liad an evident claim to 
restoration. The commons accordingly, before the king’s re- 
turn, prepared a bill for confirming and restoring ministers ; 
with the twofold object of replacing in their benefices, but 
without their Ic'gal right to the intermediate profits, the 
episcopal clergy who by (jectioii or forced surrender had 
made way for intruders, and at the same time of establishing 
the possession, though originally usurped, of th(>se against 
whom there was uo claimant living to dispute it, as well as 
of those who had been ])resented on bgal vacancies.’^ This 
act did not pass without opposition of tlie (‘avaliers, who 
panted to retaliate the persecution that had afflicted their 
church, t 

This legal security, howewr, for the (Mijoyment of their 
livings gave no satisfaction to the scruple?* of conscientious 


in secret.” “ Tlie geneiality of tlic* peo- 
\^\c are doting after prel.iev and the ser- 
vice book.” He tound to liis cost tliat it 
was much otherw Ise in Scotland.] — 18‘I5. 

* 12 Car. II. c. It is (juite clear 

that an usurped possession w,is coidirmed 
hy this act, wheie the lawful Incumbent 
was de.id [though Hiii net intimates that 
this statute not having been confirmed hy 
the next parhament, those whohad origin- 
ally come in hy an unlawful title, weie ex- 
jielled by course of law. This I am inclined 
to doubt, as such a proceeding would 
have assumed the invalidity of the laws 
enacted in the convention parliament. 
Ihit wc find by a case reported in 1 Ven- 
tris, that the judges would not sufler 
these acts tojie disputed]. — 18'15. 

f I’arl. Hist. 91. The chancellor, in 
his speech to the houses at their adjourn- 
ment in September, gave them to under- 


stand that this hill wa'' not (jnito satis- 
factory to the comt, who ])veferred the 
coidinnation of ministeis hy particular 
letteis p iteut under the gieat seal ; that 
the king’s pieiogati\e of dispensing with 
acts of ]).ii liameiit might not grow into 
disuse. M.iii} got the additional secuiity 
of such p.itents ; winch proved of service 
to tliem, when the next jiarliament did 
not think til to confirm this important 
statute. JJaxter sa) s, p. 2 11., some got 
letters patent to turn out the possessors, 
where the former incumbents were dead. 
'J’hese must have been to benefices in the 
gift of the crown ; in other cases letters 
p*?itent could have been of no effect. I 
have found this confirmed hy the Jour- 
nals, Aug. 27. 1G()0. [lint compare the 
preceding note, which leaves some doubt 
on the facts of the case.] 
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men. The episcopal discipline, the Anglican liturgy ainj 
ceremonies, having never been abrogated by law, revived ol 
course with the constitutional monarchy ; and brought with 
them all the penalties that the act of uniformity and other 
statutes had inflicted. The non-conforming clergy threw 
tliemselves on the king’s compassion, or gratitude, or policy,* 
for relief* The independents, too irreconcilable to the esta- 
blished church for any scheme of comprehension, looked only 
to that liberty of conscience which the king’s declaration 
from Breda had held forth.* But the presbyterians soothed 
themselves with hopes of retaining their benefices by some 
compromise with their adversaries. They had never, gene- 
rally speaking, embraced the rigid pririciples of the Scottish 
clergy, and were willing to admit vvhat they called a mo- 
derate episcopacy. They offered, accordingly, on the king’s 
request to know their terms, a middle scheme, usually deno- 
minat(*d Bishop Usher’s Model ; not as altogether approving 
it, but because they could not hope for any thing nearer to 
their owai views. This consisted, first, in the apj)ointment of 
a suifragan bishop for each rural d(‘anery, holding a monthly 
synod of the pr(‘sbyters within his district ; and, secondly, 
in an annual dio(‘esan synod of sufl'ragans and rejiresentatives 
of the presbyters, under the presideiuy of the bishop, and 
deciding upon all matters before them by plurality of suf- 
frages. t This is, 1 believe, considered by most com])etent 
judges as ap|)roaching more nearly than our own system to 
tlie usage of the primitive church, which gav(» considerable 
influence and superiority of rank to the bishop, without 
destroying the aristocratical character and co-ordinate juris- 
diction of the ecclesiastical senate, t It lessened also the 


* l^pon Venner’s insurrection, though 
the sectaries, and especially the indepen- 
dents, published a declaration of their 
abhorience of it, a pretext was found 
for issuing a proclamation to shut up 
the conventicles of tlie anabaptists and 
quaker's, and so worded as to reach all 
others. Kennet’s Register, 357. 

t Collier, 869. 871.; Baxter, 232. 2.38. 
The bishops said, in their answer to the 
presbyterians’ proposals, that the objec- 
tions against a single person’s administra- 
tion in the church were equally applicable 

VOL. IK C 


to the state. Collier, 872. But this was 
false, as they well knew, and designed only 
to produce an effect at court, fbi the ob- 
jections were not grounded on leasoning, 
but on a presumed positive institution 
Besides which, the argument cut against 
themselves* for, if the English constitu- 
tion, or something analogous to it, had 
been established in the church, their ad- 
versaries would have had all they now 
asked. 

I Stilliiigfleet’s Irenicuin. King’s In- 
quiry into the Constitution of the rrimi- 
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inconveniences supposed to result from the great extent of 
some English dioceses. But, though such a system was 
inconsistent with that parity which the rigid presbyterians 
maintained to be indispensable, and those who espoused it 
are reckoned, in a theological division, among episcopalians, 
it was, in the eyes of equally rigid churchmen, little better 
than a disguised presbytery, and a real subversion of the 
Anglican hierarchy.* 

The presbyterian ministers, or rather a few eminent per- 
sons of that class, proceeded to solicit a revision of the 
liturgy, and a consideration of the numerous objections wliich 
they made to certain passages, while they admitted the law- 
fulness of a prescribed form. They implored the king also 
to abolish, or at least not to enjoin as necessary, some of 
those ceremonies which they scrupled to use, and which in 
fact had been the original cause of their schism ; the surplice, 
the cross in baptism, the practice of kneeling at the com- 
niunion, and one or two more. A tone of humble supplica- 
tion pervades all their language, which some might in- 


tive Cliurch. The former work wa‘ pub- 
lished at this time, with 51 view to moderate 
the pretensions of the Anglican part), to 
which the author belonged, l)y show ing 

1. 'I'hrtt there <ue no sufficient datii tor 
deteripining with ceitainty the form of 
churcli government in the apostolical age, 
or that wliich immediately followed it ; 

2. That, as far as we may probably con- 
jecture, the primitive church was framed 
on the model of the synagogue; that is, a 
synod of priests in eicry congregation, 
having one of thcii own number for a 
chief or president ; 3. That there is no 
reason to consider any jiart of the 5iposto- 
lieal discipline as an invariable model for 
future ages nnd that much of our own 
ecclesiastical polity cannot any way pre- 
tend to primitive authority; 4. That this 
has been the opinion of all the most emi- 
nent theologians at home and abroad ; 
5. That it would be expedient to intro- 
duce various modifications, not on the 
whole much different from the scheme of 
(Kher. Stillingfleet^ whose work is a re- 
markable instance of extensive learning 
and mature judgment at the age of about 
twenty-three, thought fit afterwards to 
retract it in a certain degree ; and towards 


the latter part of his life gave into more 
liigh-church politics. It is true that the 
iremeum iiuist have been composed with 
almost unparalleled rapidity tor such a 
work ; but it shows, as far as 1 can judge, 
no marks of precipitancy. The biogra- 
phical u liters put its publication in IG'iiO; 
l)ut this must be a mistake ; it could not 
Inivc passed the press on the i24th of 
March, IGGO, the latest day which could, 
according to the old style, have admitted 
the date of 1659, as it contains allusions 
to the king’s restoration. 

* Baxter’s lute. Neal. [The episco- 
palians, according to Baxter, were of 
two kinds, “ the old common moderate 
sort,” who took episcopacy to be good, 
but not necessary, and owned the other 
reformed to be true churches; and those 
who followed Dr. Hammond, and were 
very few ; their notion was that pres- 
byters in Scripture meant bishops exclu- 
^sively, and they set aside the reformed 
churches. But those few, “ by their 
parts and interest in the nobility and 
gentry, did carry it at last against the 
other party.” Baxter’s Life, part 2. 
p. 149.]— -1845. 
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vidiously contrast with their unbending haughtiness in pros- 
perity. Tlie bishops and other Anglican divines, to whom 
their propositions were referred, met the offer of capitulation 
with a scornful and vindictive smile. They held out not the 
least overture towards a compromise. 

The king, however, deemed it expedient, during the con- 
tinuance of a parliament, the majority of whom were de- 
sirous of union in the church, and had given some indications 
of their disposition*, to keep up the delusion a little longer, 
and prevent the possible consequences of despair. He had 
already appointed several presbyterinn ministers his chap- 
lains, and given them frequent audiences. But during the 
recess of parliament he published a declaration, wherein, 
after some compliments to the ministers of the presbyterian 
opinion, and an artful, expression of satisfaction that he had 
found them no enemies to episcopacy or a liturgy, as they 
had been reported to be, he announces his intention 
to appoint a sufficient number of suffragan bishops clarution m 

. I**, ,, I . 1^ (dVOUl ofit.’ 

in the larger dioceses ; he promises that no bishop 
should ordain or exercise any part of his spiritual jurisdiction 
without advice and assistance of his presbyters ; tliat no 
chancellors or officials of the bishops should use any ju- 
risdiction over the ministry, nor any archdeacon without the 
advice of a council of his clergy ; that the dean and chapter 
of the dioc(»se, together with an equal number of piesbyters, 
annually chosen by the clergy, should be always advising and 
assisting at all ordinations, church censures, and other im- 
portant acts of spiritual jurisdiction. He declared also that 
he would appoint an equal number of divines^of both persua- 
sions to revise the liturgy ; desiring that in the mean time 
' none would wholly lay it aside, yet promising that no one 
should be molested for not using it till it should be reviewed 
I and reformed. With regard to ceremonies, he declared that 
none should be compelled to receive the sacrament kneeling, 
nor to use the cross in baptism, nor to bow at the name 
of Jesus, nor to wear tha surplice, except in the royal 
chapel and in cathedrals, nor should subscription to articles 


^ They .addressed the king to call such with concerning matters of religion, 

divines as he ‘.hould think fit, to advise .July 20, 1660. Journals and Pari. Hist. 

2 
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not doctrinal be required. He renewed also his declaration 
from Breda, that no man should be called in question for 
diHTerences of religious opinion, not disturbing the peace of 
the kingdom."^ 

Though many of the presbyterian party deemed this modi- 
‘flcatioii of Anglican episcopacy a departure from their notions 
of an apostolic church, and inconsistent with their covenant, 
the majority would doubtless have acquiesced in so extensive 
a concession from the ruling power. If faithfully executed, 
according to its apparent meaning, it does not seem that the 
declaration falls very short of their own proposal, the scheme 
of Usher, t The high churchmen indeed would have mur- 
mured had it been made effectual. But such as were nearest 
the king’s councils well knew that nothing else was intended 
by it than to scatter dust in men’s eyes,, and to prevent the in- 
terference of parliament. This was soon rendered manifest, 
when a bill to render the king’s declaration effectual was 
vigorously opposed by the courtiers, and rejected on a second 
reading by 18^3 to 157. t Nothing could more forcibly de- 
monstrate an intention of breaking faith with the ])iesbyterians 
than this vote. For the king’s declaration was repugnant to 
the act of uniformity and many other statutes, so that it could 


* J*arl. Hist^ Neal, Laxter, Collier, 
&c Burnet says that Clarendon had 
made the king publish this declaiation, 
“ but the bishops did not approve of this , 
and, after the service they (lul that lord in 
the duke of York’s marriage, he would 
not put any hardship on those who had 
so sign illy obliged him.” This is very 
invidious I know I'.o evidence that the 
detlar ition was published at Clarendon’s 
suggestion, except indeed that he was the 
great advisei of the crown , yet in some 
things, especially ot this nature, the king 
stems to have acted without Ins concur- 
rence. He certainly speaks of the de- 
claration ns if he did not wholly relish it, 
(Lilc, 75.,) and does not state it fairly. 
In State Trials, vi. H., it is said to have 
been diawn up by Morley and Hench- 
man for the church, Reynolds and Calamy 
for the dissenters; if they disagreed, lords 
Anglesea and Hdlis to decide. 

f The chief objection made by the 
presbytciians, as far as we learn from 
Baxter, was, that the consent of presby- 


teis to the bishops’ acts was not promised 
by the declaration, hut only their advice ; 
a distinction apparently not very material 
in practice, where the advice was appa- 
lontly in ide obligator), hut blaring per- 
haps on the great point of controveisy, 
whether the difieience between the two 
were in oidei or in degree. The king 
would not come into the scheme of con- 
sent , though the) pressed him with a 
passage out of the Icon Basilike, where 
his father allowed of it. Life of Baxter, 
276 home alterations, liowever, were 
jnadc in consequence of their suggestions. 

j: Pari. Hist. Idl. 152. Clarendon, 76., 
most strangely observes on this . “ Some 
of the leaders brought a bill into the 
house for the making that declaration a 
l^' w, which was suitable to their other acts 
of ingenuity to keep the church forever 
under the same indulgence and without 
any settlement ; which being quickly 
perceived, there w'as no further progress 
ill it.” The hill was brought in by sir 
Matthew Hale. 
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not be carried into effect without the authority of parliament, 
unless by means of such a general dispensing power as no 
parliament would endure.* And it is impossible to question 
that a bill for confirming it would have easily passed through 
this house of commons, had it not been for the resistance of 
the government. 

Charles now dissolved the convention parliament, having 
obtained from it what was immediately necessary, 
but well aware that he could better accomplish his parliament 
objects with another.t It was studiously incwlcated 
by th(? royalist lawyers, tliat as this assembly had not been 
summoned by the king’s writ, none- of its acts could have any 
real validity, except by the confirmation of a true parliament, t 


* Collier, who of course thinks this 
declaration an encroachment on the 
church, as well as on the legislative 
power, says, “ For this reason it was 
ovei looked at the assi/es and sessions in 
several places in the country, where the 
dissenting ministers were indicted for not 
conforming pu rsuant to the laws in force . ” 
p. H76. Neal confirms this, 5S(u, and 
Kennet’s Register, 

t [After the king had concluded liis 
own speech by giving the royal assent to 
many hills at the proiogation of the 
convention pailianient, tlio lord chan- 
celloi Hjde (not then a peer) recpiested 
his maiesty’s permission to address the 
two houses. Ills speech is long and elo- 
quent, expressive of nothing but satis- 
faction, and recommending luirrnony to 
all classes. One passage is eloquent 
enough to be extracted : “ They are too 
much in love with England, too partial 
to it, who believe it the best country in 
the world ; there is a better earth, and a 
better air, and better, that is, a warmer 
sun in other countries ; but we are no 
more than just when wc say, that Eng- 
land is an enclosure of the best jieople in 
the world, wlien they are well informed 
and instructed ; a people, in sobriety of 
conscience, the most devoted to God 
Almighty ; in the integrity of their af- 
fections, the most dutiful to the kingi 
in their good manners and inclinations, 
most regardful and loving to the nobi- 
lity ; no nobility in Europe so entirely 
beloved by the people ; there may be 
more awe and fear of them, but no such 
respect towards them as in England. I 

c 


beseech your lordships do not under- 
value this love,” &c. Pari. Hist. iv. 
170.] — 1845. 

^ Life of Clarendon, 74. A plausible 
and somewhat dangeious attack l»ad heeti 
ma<le on the authority of this parliament 
from an opposite (juarter, in a pamphlet 
written by one Drake, under the name 
of Thomas Philijrs, entitled “ The Long 
Parliament Revived,” and intended to 
prove that by the act of the late king, 
providing that they should not be dissolved 
hut by the coneiiirence of the whole legis- 
lature, they were still in existence; and 
that the king’s demise, uhich legally puts 
an end to a parliament, could not afl’ett 
one that was declared peimanent by so 
direct an enactment. This aigument 
seems by no means inconsiderable ; but 
the times were not such as to admit of 
technical reasoning. The convention par- 
liament, after questioning Drake, finally 
sent up articles of hn])eachment against 
him ; but the lords, after hearing him in 
his defence, when lie confessed his fault, 
left him to he prosecuted by the attorney- 
geneial. Nothing more, probably, took 
})lace. Pari. Hist. 145. 157. This \a as 
in November and December, 1660; hut 
Drake’s book seems still to have been in 
considerable circulation ; at least I have 
two editions of it, both bearing the date 
of 1661. The argument it contains is 
purely legal ; but tlie aim must have been 
to serve the presbyterian or parliamen- 
tarian cause. ['Hie next parliament never 
give their predecessors any other name 
in the Journals than “ the last as- 
sembly.”] 
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This doctrine being applicable to the act of indemnity left the 
kingdom in a precarious condition till an undeniable security 
could be obtained, and rendered the dissolution almost neces- 
sary. Another parliament was called of very different com- 
position from the last. Possession and the standing ordinances 
‘against royalists had enabled the secluded members of 1648, 
that is, the adherents of the long parliament, to stem with 
some degree of success the impetuous tide of loyalty in the 
last elections, and put them almost upon an equality with the 
court. But, in the new assembly, cavaliers, and the sons of 
Csl^yaUers, entirely predominated ; the great families, the 
ancient gentry, the episcopal clergy, resumed their influence; 
the presbyterians and sectarians feared to have their offences 
remembered ; so that we may rather be surprised that about 
fifty or sixty who had belonged to the opposite side found 
places in such a parliament, than that its general complexion 
should be decidedly royalist. Hie presbyterian faction seemed 
to lie prostrate at the feet of those on whom they had so long 
triumphed, without any force of arms or civil convulsion, as 
if the king had been brought in against their will. Nor did 
the cavaliers fail to treat them as enemies to monarchy, 
thoui>h it was notorious that the restoration was chiefly owing 
to their endeavours.’^ 

The new parliament gave the first proofs of their disposition 
by voting that all their members should receiv'e the 
sacrament on a certain dciy according to the rites of 
the church of England, and that the solemn league 
and covenant should be burned by the common hangman.t 
Tliey excited st;ll more serious alarm by an evident reluctance 
to confirm the late act of indemnity, which the king at the 
opening of the session had pressed upon their attention. 
Those who had suffered the sequestrations and other losses 

* Complaints of insults on the presby- secretary of state, being one of the 
terian clergy were made to the late par tellers for the minority. Monk, I be- 
liameiit. Pari. Hist. 160. The Anglicans hoe, to whom Morice owed his ele- 
inveighed grossly against them on the vation, did what he could to prevent 
seme of their past conduct, not withstand- 'dolent measures against the presby te- 
ing the act of indemnity. Kennel’s rians. Alderman Love was suspended 
Register, 1.56. See, as a specimen. South’s fiora sitting in the house, July 3., for 
Sermons, passim. not having taken the s<^icratnent. I sup- 

■\ Journals, 17th of May, 1661. Tlie po«e that he afterwards conformed; for 
previous question was moved on this vote, he became an active member of the op- 
but lost by 228 to 103 ; Morice, the position 
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of a vanquished party, could not endure to abandon what 
they reckoned a just reparation. But Clarendon adhered 
with equal intepjrity and prudence to this fundamental prin- 
ciple of the Restoration ; and, after a strong message from 
the king on the subject, the commons were content to let the 
bill pass with no new exceptions.* They gave indeed some-, 
relief to the ruined cavaliers, by voting 60,000/. to be dis-j 
tributed among that class ; but so inadequate a compensation' 
did not assuage their discontents. 

It has been mentioned above, that the late house of com- 
mons had consented to the exception of Vane and Cmidcm- 

. . ii*> '1. nation of 

Lambert from mdemnity on the king s^promise that vane. 
they should not suffer death. They liad lain in the Tower 
accor'dingly, without being brought to trial. The regicides 
who had conn* in under tlie proclamation were saved from 
capital punishment by the former act of indemnity. But 
th(‘ present parliament abhorred this lukewarm lenity. A bill 
was brought in for the execution of the king’s judges in the 
Tower ; and the attorney-general was requested to proceed 
against Vane and Lambert, t The former was dropped in 

* Journals, June 14, ^c. Pari. Hist. through parliament a hill to make voiil 
ti09. Life of Clarendon, 71. Burnet, tliu conveyances of some manors which 
ilSO. A bill discharging the loyalists lord Derby had voluntarily sold before 
from all interest exceeding throe per cent. the restoration, in the very face of the act 
on del>]s contracted before tlie wars passed of indemnit\, and against all law and jns> 
tlie commons; Imt was dropped in the lice. Clarendon, who, togetlier with some 
other house. The great discontent of very respectable ))ccis, hud protested 
this jiarty at the indemnity continued to ag.iinst this measure iu the upper house, 
show Itself in subsequent sessions. Cla- thought it his duty to reeoinmeiid the 
rendon mentions, with much censure, that king to refuse his assent. Lords’ Journals, 
many private lulls passed about 1002, b'ch. 0. and May 14. 1602. There is so 
annulling conveyances of lands made much to blame in ^oth the minister and 
during the troubles: pp. 102. 16.S. One his master, that it is hut fair to give them 
remarkable instance ought to be noticed, credit for that which the pardonable pre- 
as having been greatly misrepresented. judices of the family inteiested have led 
At the earl of Derby’s seat of Knowsley it to mis-state. 

in Lancashire a tablet is placed, to com- f Commons’ Journals, 1st .fuly, 1001. 
raemorate the ingratitude of Charles II. A division took place, November 26., on 
in having refused the royal assent to a a motion to lay this bill aside, in con- 
bill which had passed botli houses for re- sideration of the king’s proclamation ; 
storing the son of the earl of Derby, who which was lost by 124 to 109: lord 
had lost his life in the royal cause, to his Cornbury (Clarendon’s son) being a teller 
family estate. Tliis hasiieen so often re- for the Noes. The hill was sent up to the 
printed by tourists and novelists, that it lords Jan. 27. 1002. See also Pari. Hist, 
passes currently for a just reproach on the 217. 225. Some of their proceedings 
king’s memory. It was, however, in fact, trespassed upon the executive power, and 
one of his most honourable actions. The infringed the prerogative they laboured 
truth is, that the cavalier faction carried to exalt. But long interruption of the 

c 4 
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the house of lords ; but those formidable chiefs of the 
commonwealth were brought to trial. Their indictments 
alleged as overt acts of high treason against Charles IL 
their exercise of civil and military functions under the usurp- 
ing government ; though not, as far as a})pe«irs, expressly 
•directed against the king’s authority, and certainly not against 
his person. Under such an accusation, many who had been 
the most earnest in the king’s restoration might have stood 
at the bar. Thousands might apply to themselves, in the 
case of Vane, the beautiful expression of Mrs. Hutchinson, 
as to h(‘r husband’s feelings at the death of the regicides, 
that “ he looked on hi|nself as judged in their judgment and 
executed in their execution.” The stroke fell upon one, the 
reproach upon many. 

fhe condemnation of sir Henry Vane was very questiou- 
itsinjustico according to the letter of the law. It 

was plainly repugnant to its s|)irit. An excellent 
statute enacted under Henry VI I., and deemed by some 
great writers to be only declaratory of the common law, but 
occasioned, no doubt, by some harsh judgments of treason 
which had been pronounced during the late competition of the , 
houses of York and Lancaster, assured a perfect indemnity to» 
all persons obeying a king for the time being, however defec-t 
tive his title might come to be considered, when another claim-* 
ant should gain possession of the throne. It establishes! thej 
duty of al}egian(‘e to the existing government upon a general! 
principle ; but in its terms it certainly presumed that govern-, 
ment to be a monarchy. This furnished the judges upon thel 
trial of Vane with a distinction, of which the}" willinglyj 
availed themselves. Th(^ 4)rog3eded, however, beyond all! 

precedents and of common sense, ^ 
wheiUhey^jieto Charles the Second had been king^ 


due course of the constitution had made 
its boundaries indistinct. Thus, in the 
convention parliament, tlie bodies of 
Cromwell, Bradshaw, Ireton, and others, 
were ordered, Dec. 4., on the motion 
of colonel Titus, to be disinterred, and 
hanged on a gibbet. The lords con- 
curred in this order ; but the mode of 
address to the king would have been 
more regular. Pari. Hist. 151 [These 


bodies had been previously removed from 
Westminster Abbey, and “ cast together 
into a pit at the back door of the 
prebendaries’ lodgings.” The body of 
Blake was the same day, Sept. 12. 1660, 
taken up and “ buried in St. Margaret’s 
church -yard.” It appears to have been 
done by an order of the king to the 
dean of Westminster. Kcnnet’s Regis- 
ter, p. 536. 1 
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(le facto as well as de jure froiji the moment of his father’s 
death, though io the words of their „^en$eless sophistry, 

kept out of the exercise of his rayal.authority.by ixaitors 
aud rebels.” He had indeed assumed the title during his 
exile, and had granted letters patent for different purposes, 
which it was thought proper to hold good after his restora- 
tion ; thus presenting the strange anomaly, and as it were 
contradiction in terms, of a king who began to govern in 
the twelfth year of his reign. But this had not been the 
usage of former times. Edward IV., Richard III., Henry 
Vli., had dated their instruments either from their proclama- 
tion, or at least from some act of possession. The question 
was not whether a right to the crown descended according to 
the laws of inheritance ; but whether such a right, divested 
of possession, could challenge allegiance as a bounden duty 
by tlie law of England. This is expressly determined in the 
negative by lord Coke in his Third Institute, who maintains 
a king “ that hath right, and is out of possession,” not to 
be within the statute of treasons. He asserts also that a 
pardon granted by him would be void ; whi(*h by parity of 
reasoning must extend to all his patents.’^ We may con- 
sider therefore the execution of Vane as one of the most 
reprehensible actions of this bad reign. It not only violated 
the assurance of indemnity, but introduced a principle of san- 
guThafy proscription, which would render the return of what 
iii called legitiinate government, under any circumstances, an 
Jiitolerable curse to a nation. t 

The king violated his promise by the execution of Vane, 
as much as the judges strained the law by his conviction. 
He had assured the last parliament, in answer to their ad- 
dress, that if Vane and Lambert should be attainted by law, 
he would not suffer the sentence to be executed. Though 
the present parliament had urged the attorney-general to 
bring these delinquents to trial, they had never, by an ad- 
dress to the king, given him a colour for retracting his 
promise of mercy. It is worthy of notice that Clarendon 

*S Inst. 7. lliis appears to have been f Foster, in his Discourse on High 
held in Bagot’s case, 9 Edw. 4. See also Tieason, evidently intimates that he 
Higdon’s View of the English Constitu- thought the conviction of Vane unjusti- 
tion, 1709. fiablc.» 
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does not say a syllable about Vane’s trial ; which affords a 
strong presumption that he thought it a breach of the act of 
indemnity. But we have on record a remarkable letter of 
the king to his minister, wherein he expresses his resentment 
at Vane’s bold demeanour during his trial, and intimates a 
wish for his death, though with some doubts whether it could 
be honourably done.* Doubts of such a nature never lasted 
long with this prince ; and Vane suffered the week after. 
Lambert, whose submissive behaviour had furnished a con- 
trast with that of Vane, was sent to Guernsey ; and remained 
a prisoner for thirty years. The royalists have spoken of 
Vane with extreme dislike ; yet it should be remembered 
that he was not only incorrupt, but disinterested, inflexible 
in conforming his public conduct to his principles, and averse 
to every sanguinary or oppressive measure : qualities not 
very common in revolutionary chiefs, and which honourably 
distinguished him from the Lamberts and Haslerigs of his 
party.f 

No time was lost, as might be expected from the teriiper 
Acts re commons, in replacing the throne on its con- 

fiSwn^in'lts stitutional tasis after the rude encroachments of the 
prerogatives, parliament. They declared that there was no 
legislative power in either or both houses without the king j 
that the league and covenant was unlawfully imposed ; that 
the sole supreme command of the militia, and of all forces 
by sea and land, had ever been by the laws of England the 
undoubted right of the crown ; that neither house of parlia- 
ment could pretend to it, nor could lawfully levy any war 
offensive or defensive against his majesty, t These last words 


♦ “ The relation that has been made to 
me of Sir H Vane’s carriage ytsUrday in 
the Hall is the occasion of this letter, 
which, if I am lightly informed, was so 
insolent, as to justify all he had done; 
acknowledging no supreme power in 
England but a parliament, and many 
things to that purpose. You have h id a 
true account of all ; and if he has given 
new occasion to be hanged, certainly he 
IS too dangerous a man to let live, if we 
can honestly put him out of the way 
Think of this, and give me some account 
of it to-morrow , till when, I have no 
more to say to you. C ” Indomed in 


lord Clarendon’s hand, “ The king, June 
7. 1662 ” Vane was beheaded June 14. 
Burnet (note in Oxford edition), p. 164. 
Han IS s Lives, v 32 

f Vane gave up the profits of his 
place as treasurer of the navy, which, 
according to his patent, would have 
amounted to 30,000/ per annum, if we 
^may rely on Harris’s Life of Cromwell, 

p 260. 

13 Car 2 c. 1 8c 6 A bill for set- 
tling the mihtia had been much opposed 
in the convention parliament, as tending 
to bring in martial law Pail llist. iv. 
14'j It seems to have diopped 
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appeared to go to a dangerous length, and to sanction the 
suicidal doctrine of absolute non-resistance. They made the 
law of high treason more strict during the king’s life in pur- 
suance of a precedent in the reip of Elizabeth.* 
stored the bishops to. their seats in, the house of lords ; a step 
which the last parliament would never have been induced to • 
take, but which met with little opposition from the present.! 
The violence that had attended their exclusion seemed a suf- 
ficient motive for rescinding a statute so improperly obtained, | 
even if the policy of maintaining the spiritual peers were| 
somewhat doubtful. The remembrance of those tumultuous 
assemblages which had overawed their predecessors in the 
winter of Kill, and at other times, produced a law against 
disorderly petitions. This statute provides that no petition 
or address shall be presented to the king or either house of 
parliament by more than ten persons ; nor shall any one pro- 
cure above twenty persons to consent or set their hands to 
any petition for alteration of matters established by law in 
church or state, unless with the previous order of three jus- 
tices of the county, or the major part of the grand jury.! 

Thus fiir the new parliament might be said to have acted 
chiefly on a principle of repairing the breaches re- coiporation 
cently made in our constitution, and of re-establish- 
ing the just boundaries of the executive power ; nor would 
much objection have been offered to their measures, had they 
gone no farther in the same course. The act for regulating 
corporations is much more questionable, and displayed a 
determination to exclude a considerable portion of the com- 
munity from their civil rights. It enjoined all magistrates 
and persons bearing offices of trust in corporations to swear 
' that they believed it unlawful, on any pretence whatever, to 
ftake arms against the king, and that they abhorred the 
traitorous position of bearing arms by his authority against 
I his person, or against those that are commissioned by him. 
TPiey were also to renounce all obligation arising out of the 
oath called the solemn league and covenant j in case of re- 

* C. 1. party, who thought the bishops would 

t C. 2. The only opposition made to not he brought into a toleration of their 
this was in the house of lords by the earl religion. Life of Clarendon, p. 138. 
of Bristol and some of the Roman catholic | C. 5, 
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repeals and annuls every clause and article in the fullest 
manner ; yet, with an inconsistency not unusual in our sta- 
tutes, adds a provision that parliaments shall not in future be 
intermitted for above three years at the most. This clause 
is evidently framed in a different spirit from the original bill, 
and may be attributed to the influence of that party in the 
house, which had begun to oppose the court,, and already 
showed itself in considerable strength.* Thus the effect of 
this compromise was, that the law of the long parliament 
subsisted as to its principle, without those unusual clauses 
which had been enacted to render its observance secure. The 
king assured them, in giving his assent to the repeal, that he 
would not be a day more without a parliament on that ac- 
count. But the necessity of those securities, and the mis- 
chiefs of that false and servile loyalty which abrogated them, 
became manifest at the close of the present reign ; nearly four 
years haying elapsed between the dissolution of Charles’s last 
parliament and his death. 

Clarendon, the princip^ adviser, as yet, of the king since 
his restoration, (For Southampton rather gave reputation to 
the administration than took that superior influence which 
belonged to his place of treasurer,) hgs thought fit to 
sti gr nati^e the triennial bill with the epithet of infamous. 
So wholly had he divested himself of the sentiments he 
entertained at the beginning of the long parliament, that he 
sought nothing more ardently tlian to place the crown again 
in a condition to run into those abuses and excesses, against 
which he had once so much inveighed. He did never 
dissemble,” he says, “ from the time of his return with the 
king, that the late rebellion could never be extirpated and 
pulled up by the roots, till the king’s regal and inherent 
power and prerogative should be fully avowed and vindicated, 
and till the usurpations in both houses of pailiament, since 
the year 164<0, were disclaimed and made odious ; and 
many other excesses, which had been affected by both before 
that time under the name of privileges, should be restrained 

♦ 16 Car. 2. c. 1. We find by the points, yet probably springing from an 
Journals that some divisions took place opposition to its principle. March 28. 
during the passage of this bill, and 1664, There was by this time a regular 
though, as far as appears, on subordinate party formed against the court. 
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or explained. For all which reformation the kingdom in 
general was very well disposed^ when it pleased God to 
restore the king to it. The present parliament had done 
much, and would willingly have prosecuted the same method, 
if they had had the same advice and encouragement.’^ * I 
can only understand these words to mean that they might 
have been led to repeal other statutes of the long parliament, 
besides the triennial act, and that excluding the bishops from 
the house of peers ; but more especially, to have restored 
the two great levers of prerogative, the courts of star-chamber 
and high-commission. This would indeed have pulled up by 
the roots the work of the long parliament, which, in spite of 
such general reproach, still continued to shackle the revived 
monarchy. There had been some serious attempts at this in 
the house of lords during the session of We read 

in the Journals t that a committee was appointed to prepare 
a bill for repealing all acts made in the parliament begun the 
3d (lay of November, 1C40, and for re-enacting such of them 
as should be thought fit. This committee some time after X 
reported their opinion, ‘‘ that it was fit for the good of the 
nation, that there be a court of like nature to the late court 
called tile star-chamber ; but desired the advice and direc- 
tions of the house in these particulars following ; Who 
should be judges ? What matters should they be judges of? 
By wkat manner of proceedings should they act?” The 
house, it is added, thought it not fit to give any star-cham- 
particular directions therein, but left it to the com- stored? 
mittee to proceed as they would. It does not appear that any 
thing farther was done in this session ; but we find the bill 
of repeal revived next year.§ It is, however, only once men- 
tioned. Perhaps it may be questionable whether, even amidst| 
the^ fervid loyalty of l66l, the house of commons would 
have concurred in re-establishing the star-chamber. They 
had taken marked precautions in passing an act for the re- 
storation of ecclesiastical jurisdiction, that it should not be 
construed to restore the higib-commission coui 
validity to the canons of 1610, or to enlarge i 

♦ P. 883. i I2t{i Feb. 

t Lords’ Journals, 23d and 24th Jan, § 19th Mafcb, 16'63 
1662. 



3^ CONbriTUlIONAL HISTORY OF ENGLAND [ChAf, XL 

the ancient authority of* the church."*^ A tribunal still more 
formidable and obnoxious -would hardly have found favour^ 
with a body of men, who, as their behaviour shortly demon- 
strated, might rather be taxed with passion and vindictiveness- 
towards a hostile faction, than a deliberate willingness to aban- 
don their English rights and privileges. 

The striking characteristic of this parliament was a zealous 
and intolerant attachment to the established church, not losing 
an atom of their aversion to popery in their abhorrence of 
protestant dissent. In every former parliament since the 
Reformation, the country party (if I may use such a word, 
by anticipation, for those gentlemen of landed estates who 
owed their seats to their provincial importance, as distin- 
guished from courtiers, lawyers, and dependents on the 
nobility,) had incurred with rigid churchmen the reproach of 
puritanical affections. They were implacable against popery, 
but disposed to far more indulgence with respect to non- 
conformity, than the very different maxims of Elizabeth and 
her successors would permit. Yet it is obvious that the 
puritan commons of .Tames 1. and the high-church commons 
of Charles 11. were composed, in a great measure, of the 
same families, and entirely of the same classes. But, as the 
arrogance of the prelates had excited indignation, and the 
sufferings of the scrupulous clergy begotten syjnpathy in one 
age, so the reversed scenes of the hast twenty years had 
given to the former, or their adherents, the fid vantage of 
enduring oppression with humility and foititude, and dis- 
played in the latter, or at least many of their number, those 
odious and malevolent qualities which adversity had either 
concealed or rendered less dangerous. The gentry, connected 
for the most part by birth or education with the episcojral 
clergy, could not for an instant hesitate between the ancient 
establishment, and one composed of men whose eloquence in 
preaching was chiefly directed towards the common people, 
and pre-supposed a degree of enthusiasm in the h(‘arer 
i which the higher classes rarely possessed. They dreaded 
the wilder sectaries, foes to property, or at least to its 
]ialiiiAiUufl.uence, as much as to the regal constitution ; and 


* 13 Car. 2 c. 12. 
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not unnaturally, thougli without perfect fairness, confounded 
tlie presbyterian or moderate non-conformist in the motley 
crowd of fanatics, to many of whose tenets he at least more 
approximated than the cliurch of England minister. 

There is every reason to presume, as I have already re- 
marked, that the king had no intention but to deceive 
the presbyterians and their friends in the convention eelied bj ihe 
parliament by his declaration of October, 16()0.* 

|fe proceeded, after the dissolution of that assembly, to fill 
u]) the number of bishops, who had been reduced to nine, but 
with no further mention of suffragans, or of the council ()f 
])re^byters, which had been announced in that declaration. t 
It does indeed a])pear highly probable that the scheme of 
Uslu‘r would have been found inconvenient and even imprac- 
ticable ; and reflecting men would perhaps be apt to say that 
the usag(‘ of primitive antiquity, upon which all parties laid 
so much stress, was rather a j)resumptive argument against 


* Clarendon, in his Life, p. 140., says 
that the king “ had received the prcshy- 
teriiin ministers with grace ; and did be- 
lieve that he shonid work upon them by 
I'ei suasions, having been well acquainted 
with their common arguments by the con- 
veisation he h.id had in Scotland, and U'tis 
ru }j abh to confutt tlu)n.'’ 'I'his is one of 
the stiange absuidities into which Cla- 
rendon's^prejudices hurry him in almost 
cvi-rv l>age of his writings, and more 
cs]>ecially in this continuation of his 
Life. Charles, ns his minister well knew, 
could not lead a common Latin book, 
(Claiendon State Pajiers, iii. .'io7,,) and 
had no manner ot acijuaintance with theo- 
logical learning, unless the popular ar- 
gument in favour of popery is so to be 
called ; yet he was very able to confute 
men who had jiassed their lives in study, 
on a subject involving a considerable 
knowledge of Scripture and the early 
writers in their original languages. 

t Clarendon admits that tliis could 
not have been done till the former par- 
liament was dissolved : 97. 'I'liis means, 
of course, on the supposition that th^ 
king’s word was to be broken. “ The 
malignity towards the church,” he says, 
“seemed incieasing, and to be gtcater 
than at the coming in of the king.” 
Pepys, in his Diary, has several .sharp 
remarks on the misconduct and iinpopu- 
VOL* II. 


larity of the bishops, though himself an 
eiiiscopalian even befoie the restoration. 

“ The clergy are so high that all people 
I meet with do protest ag.iinst their 
practice.” August 31. 1060. “I am 
convinced in iny judgment that the pre- 
sent clergy will never heartily go down 
v\ itli the generality of the commons of 
England ; they have been so used to 
liberty and freedom, and they are so ac- 
quainted with the pride and debaucheiy 
of the present clergy. He [Mr Blaek- 
burn, a non-eonformist') did give me 
many stories of the affronts which the 
cleigy receive in all parts of England 
from the gentry and ordinary peisonsof 
the parish.” November 9. 1663. The 
opposite party had recourse to tlie old 
weapons of pious hand. I have a tract 
containing twenty-seven instances of re- 
markable judgments, all between .June, 
1660, and April, 1661, which befell di- 
vers persons for reading the common 
prayer or reviling godly ministers. This 
is entitled Annus IVIirabilis ; and, besides 
tlie above twenty-seven, attests so many 
prodigies, that the name is by no means 
misapplied. The bishops made large 
fortunes by filling up leases. Burnet, 
260. And Clarentloh admits them to 
have been too rapacious, though he tries* 
to extenuate.’ I\ 48. 


D 
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the adoption of any system of church-government, in circum- 
stances so widely different, than in favour of it. But incon- 
venient and impracticable provisions carry with them their 
own remedy ; and the king might have respected his own 
word, and the wishes of a large part of the church, without 
any formidable danger to episcopal authority. It would have 
beem Ixowevjer^ too Jagrant a breach of promise (and yet 
hardly greater tlian that just mentioned) if some show bad 
not been made of desiring a reconciliation on the subordinate 
Savoy con- dctails of idigious ceremoiiies Rud tlic liturgy. This 
tcreucc. produced a conference held at the Savoy, in May, 
between twenty-one Anglican and as many presby- 
terian divines : the latter were called upon to ])r()p()se their 
obj(*ctions ; it b(‘ing the jiart of the others to defend. They 
brought forward so long a list as seemed to raise little hope 
of agreement. Some of these objections to the service, as 
may be imai»ined, were rather captious and hypcu’critical ; 
yet in many cases they j)ointed out real defects. As to ceie- 
monies, they dwelt on the same scruples as had from the 
beginning of Elizabeth’s reign produced so unh.a[)j)y a dis- 
cordance, and had become inveterate by so much j)ersecution. 
TIiq .coniereiice was managed with great mutual bitterness 
tyid, recrimination ; the one party stimulated by viudictivi' 
hcitied and tlie natural arrogance of power ; the otli(‘r 
ii rjjtated by the manifest design of breaking the king’s faith, 
and probably by a sense of their own improvidence in ruin- 
ijig themselves by his restoration. The chief blame, it 
cannot be dissembled, ought to fall on the churchmen. An 
op])ortunity was afforded of healing, in a very great measure, 
that schism and separation which, if they are to be belie\ed, 
is (aie of the worst evils that can befall a Christian com- 
munity. They had it in their power to retain, or to expel, a 
vast number of worthy and laborious ministers of the gospel, 
with whom they had, in their own estimation, no essential 
ground of difference. They knew the king, and consequently 
themselves, to have been restored with (I might almost say 
by) the strenuous co-operation of those very men who were 
now at their mercy. To judge by the rules of moral wisdom, 
or of the spirit of Christianity, (to which, notwithstanding 
what might be satirically said of experience, it is difficult not 
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to tliink we have a right to expect that a body of eccle- 
siastics should pay some attention,) there can be no justifica- 
tion for the Anglican party on this occasion. They Inive 
certainly one a|:)ology, the best very fre(|uently that can la' 
offered for huinan infirmity ; they had sustained a long and 
unjust exclusion from the einolumcmts of their profession, 
nhicli la'got a natural di.slike towards the members of the 
sect thatliad profited at their expense, though not, in general, 
personally responsible for their misfortunes.* 

The Savoy conference broke up in anger, each party more 
exasperated and more irreconcilable than la'fore. This indeed 
has been the usual consequen<‘e of attempts to bring iium to 
an uinh'rstanding on religious differences by explanation or 
compromise. Tin' public was apt to expect too much from 
these discussions ; unwilling to believe either that those who 
have a reputation for piety can be wanting in desire to find 
the truth, or that those who are esti'cnu'd for ability can misN 
it. And this (*x])ectation is heightened by tlu* language rath(‘r 
too strongly held by moderate and peaceable divines, that 
little more' is re(piired than an uiuk'rstanding of each others’ 
iiieaniiig, to unite conflicting sects in a common faith. But 
as it generally happens that the disputes of th(‘ologians, though 
far from being so important as they appear to the nariow 
prejudice's and heated ])assions of the combatants, are not 
A\ holly nominal, or capable of being reduced t(f a common 


* Tl’.o fullest account of this confer- 
ence, and of all that passed as to the com- 
pxtliension of the pieshyterians, is to he 
read in Ihixtev, honi Neal has ahudj^ed. 
Sonu* allouance must, of com se, lie made 
foi the resc-ntment of Uaxter ; hut his 
known Intcority makes it impossible to 
discredit the mam jiait of his nan at ion. 
Noi IS it neccssaiy to lest on the evidence 
of those who may ‘be supposed to liave 
the prejudices of dissenteis. For bishop 
Burnet admits that all the concern which 
seemed to employ the prelates’ minds, 
was not only to lUdke no alteration tin 
the })resl)j, tei ians’ account, but to straitefi 
the teams of conformity far more Ilian 
before the war. Those, liowever, who 
would see what can he said by wrlteis of 
bigh-clmrcli principles, may consult Ken- 
nel’s History of Charles 11. p. 252., or 
Collier, p. 878. One little anecdote may 


serve to di'-play the spirit with which the 
Anglicans came to the conference. Upon 
Baxter saying that their pioeeedmgs 
would alienate a gie.jt ))ait of the nation, 
Steirue, bishop of Cailisle, observed to 
his associates- “He will not say /Jta/- 
chin, lest be should acknow ledge a king.” 
Baxter, p. 8.88. Tins wa*- a very malig- 
nant icflection on a man who w .is well 
known never to have been of the rejmb- 
lican party. It is tine that Baxter seems 
to have thought, in 10 79, that Richard 
(’romwell would have served the turn 
betttr than (diaries vStmirt ; and, as a 
preshyUrian,' he thought very lightly. 
See p. 207., and pait lii p. 71. Rut, 
preaching befoie the parliament, April 
80 IGOO, he said it was none of our 
differences whether we should he loyal 
to our king; on that all were agieed. 
P. 217. ^ 

^2 
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form of words, the hopes of union and settlement vanish upon 
that closer inquiry which conferences and schemes of agree- 
ment produce. And though this may seem rather applicable 
to speculative controversies than to such matters as were de- 
bated between the church and the presbyterians at the Savoy 
(‘onference, and which are in their nature moie capable of 
compromise than articles of doctrine ; yet the consequence 
of exhibiting the incompatibility and reciprocal alienation of 
the two parties in a clearer light was nearly the same. 

A determination having been taken to admit of no ex- 
tensive comprehension, jt wEb debated Jby the goveinment 
whether to make a few alterations in the liturgy, oi to re- 
store the ancient service in every particular. The foimer ad- 
vice [irevailed, though with no desire or expectation of concili- 
ating any SCI upiilous persons by the amendments introduced.^ 
Iliese means^numeious, and in some instances 

ratJiei-jcliusea in older to iiritate and mock the opposite paity 
thmi from any comphauce with their piqjudices. It is indeed 
veiy piobable, from the temper of the new paihament, that 
they would not have come into more tolerant and h(‘aling 
measures. When the act of uniformity was bi ought 
I uniformity liousc of lords, it was fouiid not only to k'- 

store all the ceremonies and other matters to which ol))e(tioii 
had been taken, but to contain fiesh clauses moie mtoleiable 
than the lest to the presbyterian clergy. One of* these 
enacted that not only eveiy beneficed minister, but fellow of 
a college, oi even schoolmaster, should declare his unfeigned 
assent and consent to all and every thing contained in the 
book of common piayer.t These woids, however capable 

* life of Clarendon, 147 He ob- Dragon, for no other puiposc than to 
selves that the alter itions made did not show contempt of their sernples Ihe 
reduce one ot the opp site pirty to the ilteratioiis m ly be seen in Keiiiiets Re 
obedience of the chiireb Now, in the gistcr, 585. Ihe most important w is the 
hrst place, he could not know this, and, restoration of a ruhiic inserted in the 
in the next, he conceals from the reader communion service under Edward VI , 
tint, on the whole matter, the changes but left out by Eli/ahttli, declaring 
made m the lituigy weie more likely to gunst any coiporal presence in tlie 
disgust than to conciliate Thus the *I ord’s supper This gave offence to 
puritans having always objected to the some of those who had adopted that opi- 
mimher of saints’ days, the bishops added mon, especially the duke of ^oik, and 
a few more, and the formei having given perh ips tended to complete his alienation 
very plausible reasons against the apo- from the Anglican church Burnet, i, 
cr)phal lessons m the daily service, the 181 

others inserted the legend of Bel md the f 18 & 1 1 Car 2 c iv ^ i 



Cm. 11.-1660-78.] FROM HENRY VII. TO GEORGE 11. SJ 


of being eluded and explained away, as such subscriptions 
always are, seemed to amount, in common use of language, 
to a complete approbation of an entire volume, such as a 
man of sense hardly gives to any book, and which, at a time 
when scrupulous })ersons were with great ‘difficulty endea- 
vouring to reconcile themselves to submission, placed a new 
stumbling-block in their way, which, without abandoning their 
integrity, they found it impossible to surmount. 

llie temper of those who chiefly managed church affairs 
at this period displayed itself in another innovation tending 
to the same end. It had been not unusual, from the 
v(nY beginnings of our Reformation, to admit ministers 
<ndaiiied in foreign protestant churches to benefices in Eng- 
land. No re-cji dination had ever been practised with respect! 
to those who had received the imposition of hands in a regu* 
lar cl lurch ; and hence it appears that the church of England, 
A\hatever tenets might latterly have been broached in contro- 
versy, did not consider the ordination of jiresbyters invalid. 
Though such ordinations as had taken place during the latt‘ 
troubles, and by virtue of which a great part of the actual 
clergy were in possession, were evidently irregular, on the 
sup[)osition that the English episcopal church w\as then in 
existence ; yet, if tlie argument from such great convenience* 
as men call necessity was to prevail, it was surely worth 
while to suffer them to pass without question for the present, 
('iiacting jirovisions, if such were required, for the future, 
ihit this did not fall in with the passion and policy of the 
bishops, who found a pretext for their worldly motives of 
action in tin* supposed divine right and necessity of episcopal 
succession ; a theory naturally more agreeable to arrogant 
and dogmatical ecclesiastics than that of Cranmer, who saw 
no intrinsic difference between bishops and priests ; or of 
Hooker, who thought ecclesiastical supei iorities, like civil, 
subject to variation : or of Stillingfleet, who had lately 
])ointed out the impossibility of ascertaining with clearness 
the real constitution of the ajiostolical church, from the in- 
conclusive testimonies that either Scrijiture or antiquity 
furnishes. It was therefore enacted in the statute for uni- 
formity, that no person should hold any preferment in Eng- 
land, without having received episcopal ordination. There 

I) a , 
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seems to be little or no objection to this provision, if ordi- 
nation be considered as a ceremony of admission into a par- 
ticular society ; but, according* to the theories which both 
parties had embraced in that aij^e, it conferred a vsort of 
mysterious indelible character, which rendered its repetition 
improper.* 

The new act of uniformity succeeded to the utmost wishes 
Eipctionof promoters. It provided that every minister 

should, before the feast of St. Bartholomew, 
publicly declare his assent and consent to every 
thing contained in the book of common prayer, on pain of 
being ipso facto deprived of his benefice. t Though even the 
long j)arliament liad reserved a fifth of the piohts to those 
NA'ho we re rtjected for refusing the covenant, no nuucy could 
be obtained from the still greater bigotry of the present ; and 
a motion to make that allowance to non-confoi niing ministers 
was lost by to 87 . 1 The lords had shown a more tem- 
perate spirit, and made several alterations of a conciliating 
natur(‘. They objected to extending the 8 ui>scription le- 
<:|uired by the act to schoolmasters. But the commons urged 
in a conference tht* forc(‘ of education, which made it nc'ces- 


* liife of Clarendon, 15‘i. Burnet, 
‘256. Morley, .afterwaids bishop of 
Winchester, was enj^aged just befoie the 
restoration in negotiating with tlie pres- 
l)yteiians. They stuck out for the ne- 
gative ^oice of the council of preshjters, 
and for the \alidity of tlieir oidiuations. 
(’lar. State J’apers, 727. He had two 
schemes to get over the difficulty; one 
to pass them over sal) sileiitio; the other, 
a hypothetical ro-ordination, on the su})- 
position that soinctUing might liave been 
wanting before, as the church of Home 
practises about re-haptization. J’lie for- 
mer is a curious expedient for those who 
pretend to think presbyterian ordinations 
really null. Id 738, 

f The day fixed upon suggested a 
comparison wdiieb, though severe, was 
ob\ ions. A modern writer has observed 
on this, “ Tliey were careful not to re- 
member that the same day, and for the 
same reason, because the tithes were 
commonly due at Michaelmas, had been 
appointed for the former ejectment, when 
four times ns nianv of the loyal clergy 


were deprived for fukdity to their sove- 
reign ” Souther’s Hist, of the ( Imuh, 
ii. 40*7. That the day was chosen m 
order to deprive tlie incumbent of a w hole 
yeai’s tithes, Mr, Southey has learned 
from Burnet; and it aggiavates the 
cruelty of the proceeding — but wheie 
has he found his piecedent? 'Ihe Angli- 
can cleigy were ejected for refusing the 
covenant at no one definite period, as, on 
recollection, Mr. S. would be aware; nor 
can 1 find any one jiarliainentary oidi- 
naiice in Husband’s C'olleetion that men- 
tions St Bartholomew’s day. There \v”is 
a precedent indeed in that case, whieli 
the government of Charles did not choose 
to follow. One fifth of the income had 
been reserved for the dispossessed in- 
cumbents; but it is said that they often did 
hot get them. Kennet’s Register, 392. 

j: Journals, April 26*. This may per- 
haps have given rise to a mistake we find 
in Neal, C24,, that the act of uniformity 
only passed by 1 88 to ] 80. There was 
no division at all upon the bill excc})t 
th.it I have mentioned. 
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sary to take care for the youth. The upper house even 
inserted a proviso, allowing’ the king to dispense with ilu* 
surplice and the sign of the cross ; but the coniinons reso- 
lutely withstanding this and every other alteration, they 
all given up.* Yet next year, when it v\as found necessaiy 
to pass an act for tlie relief of those who had been prevented 
involuntarily from subscribing the declaration in due time, a 
clause was introduced, declaring that the assent and consent 
to the book of common prayer required by the said act should 
be understood only as to practice and obedience, and not 
otherwise. The duke of York and twelve lay peers protested 
against this clause, as destructive to the church of England 
as now established; and the commons vehemently objecting 
to it, th(‘ partisans of moderate counsels gave way as before, t 
AVlieii the day of St. Bartholomew came, about ^000 ptu - 
sons resigned tlieir preferments rather than' stain th^ir (‘on- 
sciences by conipriahce — an act to which the more liberal 
ATigllcans, after the bitterness of immediate passions had 
passed away, have accorded that praise which is due to 
luM’oic virtue in an enemy. It may jnstly be said that llu' 
episcopal clergy had set an example of similar magnanimity 
in refusing to take the covenant. Yet, as that was partly of 
a political nature, and those who were ej(‘Cted for not taking 
it might hope to be restored through the success of the king’s 
arms. I do not know that it was altog(‘ther so eminent an act 
of s(‘lf-devotion as the presbyterian clergy dispk'iyed on St. 
Bartholomew’s day. Both of them aftlird striking' contrasts 
to tlie pliancy of tlie Ihiglish church in the greater question of 
the preceding century, and bear witness to a remarkable 
integrity and consistency of principle. 1 


* The repoi t of the conference. Lords’ 
Journals, 7th May, is altogether rather 
cui ions. 

f Lords’ Journals, 25th and 27th July, 
1003. Ralph, 58. 

I Neal, 025 — 0 3G. Baxter told Bur- 
net, as the latter says, p. 185., that yot 
above 300 would have resigned, had the 
tonus of the king’s declaiatiou been ad- 
hered to 'I'he blame, he goes on, fell 
ehledy on Sheldon. But Clarendon was 
charged with entertaining the presbyte- 
rians with good words, while he was 


giving way to the bishops. See aho 
p. 268. Baxter ])uts the number of the 
deprived at ISOO or 2000 Life, 38d. 
And It has geneially been reckorud 
about 2000 ; though Buinet says it has 
been much controvertial. If indeed we 
can rely on Calamj’s account of the 
ejected ministers, alnidged by Palmer, 
under the title of J'he Nonconfoi mist’s 
Memorial, the number must have been 
full 2400, including fellows of colleges, 
though not in orders. Palmer says, tliat 
a manuscript catalogue gives 2257 names. 

4 
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There can be no sort of doubt that the king’s natural 
facility, and exemption from all prc^judice in favour 
king towards of established laws, would have led him to afford 
every indulgence that could be demanded to his 
catholic subjects, many of whom were his companions or his 
counsellors, without any propensity towards their religion. 
But it is morally certain that, during the period of his 
banishment, he had imbibed, as deeply and seriously as 
the character of his mind would permit, a persuasion that, 
if any scheme of Christianity were true, it could only be 
found in the bosom of an infallible church ; though he 
was never reconciled, according to the formal ])rofessioii 
whicli she exacts, till tlie last hours of his life. The 
secret however of his inclinations, though disguised to 
the world by the appearance, and probably sometimes mor(‘ 
than the appearance, of carelessness and infidelity, could 
not be wholly concealed from his court. It ap|)ears the 
most natural mode of accouijting for the sudden conversion 
of the earl of Bristol to jiopery, which is generally agre(‘d 
to have been insincere. An ambitious intriguer, holding 
the post of secretary of state, would not have ven tun'd 
such a step without some grounds of confidence in his 
master’s wishes ; though his characteristic prcci|)itancy hur- 
ried him forward to destroy his own hopes. Nor are there 
wanting proofs that the protestantism of both the bvothers 
was greatly suspected in England before the restoration.^ 


16G1, or extracts from them in Kennet’s 
Register, 469, &c^ 620, &c. and 70S., 
where are several other particulars wm thy 
of notice, (clarendon, 143., explains the 
failure of this attempt at a partial tolera- 
tion (for it was only meant as to the ex- 
crci‘«e of religious rites in private houses) 
by the persevering opposition of the 
Jesuits to the oath of allegiance, to which 
the lay catholics, and geneially the se- 
cular priests, had long eeaesd to make 
objection. The house had voted that the 
indulgence should not extend to Jesuits, 
and that they would not alter the oaths 
of allegiance or supremacy. The Jesuits 
complained of the distinction taken 
against them ; and asserted, in a printed 
tract ( Rennet, uhi supra), that since 1616 


they had been inhibited by theiv siiperioi^ 
fiom maint lining the pope’s right to de- 
pose sovereigns. Sec also Butlei’s Mem. 
of Catholics, ii. 27., iv. 142.; and llui- 
net, i. 194. 

* 'Che suspicions against Charles wcic 
very strong in Lngland before the re- 
storation, so as to alaim his eniissaiie^ 
Your master,” iVIordaunt writes to 
Ormond, Nov. 10 1639, “is utterly 

mined as to Ids inteiest here in what- 
ever party, if tiiis be true.” C<irte’s Let- 
ters, li. 26 1 , and Oar. State Papers, iii. 
602. But an anecdote related in Carte’s 
Life of Ormond, ii. 255 , and Hairis’s 
Lives, V. 54., uhich has obtained some 
credit, jiroves, if true, that he had em- 
braced the Roman catholic religion as 
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These suspicions ac(|uired strength after the king’^ retuin, 
through his manifest intention not to many a prot(\stant ; 
and still more through the presumptuous demeanour of the 
opposite party, which seemed to indicate some surer grouiuK 
of confidence than were yet manifest. The new parliament 
in its first session bad made it penal to say that the kino 
was a papist or popishly afiec'ted ; whence tlie prevalence of 
that scandal may he inferred.* 

Chtirles had no assistance to expect, in his scheme of 
granting a full toleration to the Roman faith, fiom 
his chief ad\ iser, (larerulon. A repeal of the san- 
guinary laws, a reasoiiahle connivance, perhaj)S in 
some cases a dispensation — to these favours he would have 
acceded. Hut, in his creed of policy, the legal allowance of 
any hut the est<d)lished religion was inconsistent with public 
Older, and with the king’s e(*clesiastical ])rerogative. This 
Avas also a fixed principle with the pailiament, whose im- 
]>larahle resentment towards the sectaiies had not inclined 
them to abate in the least of their al)hoirence and aj)pre- 
hension of poper y. The church of England, distinctly and 
(‘xclusively, was their i^allying-point ; the crown itself stood 
oidy secoird in their atfections. The king therefore had 
recourse to a more subtle and iiidiie(‘t policy. If the terms 
of conformity had been so far i-elaxed as to sujfer the coit- 
tinuanCe of the pr'eshyterian clergy in their beiK^fices, theiT 
was e\ery reason to expect from their known disposition 
a dc'terrniried hostility to all approaches tow^ards jropery, 
and even to its toleration. It w^as therefore the policy of 
these Avho had the interests of that cause at heart, to permit 
no deviation from the act of uniformity, to resist all en- 
deavours at a comprehension of dissenters within the ))ale 
of the church, and to make them look up to the king 
for indulgeirce in their separate way of wairship. They 
were to be taught that, amenable to the same laws as 


eirlv as 1C59, so as e\cn to attend mass, plainly insinuates tint tlie project for 

1 Ills cannot be reckoned out of question; restoring popeiy began at tlu' ticaty 

but the tendency of the king’s mind be- of the Pyrenees, and see Ins Rewistir, 

fore bis return to England is to be> in- p 8 52. 

terred from all his behaviour Kennet * IS Car 2. c 1 

(Complete Hist, ot England, iii 237.) 
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tlie Romanists, exposed to the oppression of the same 
enemies, they must act in concert for a common benefit.* 
Hie presbyterian ministers, disheartened at the violence 
of the parliament, had recourse to Charles, whose affability 
and fair promises they were loth to distrust ; and injplored 
his dispensation for their non-conformity. The king, natu- 
rally irresolute, and doubtless sensible that he had made 
a had return to those who had contributed so much toward*^ 
Jhis restoration, was induced, at the strong solicitation of 
I lord Manchester, to promise that he Avould issue a declara- 
ftion suspending the execution of the statute for thr(*e 
'^months. Clarendon, though he had been averse to some 
of the rigorous clauses inserted in the act of uniformity, 
was of opinion that, once passed, it ought to be enforced 
without any connivance ; and told the king likewise, that 
it was not in his power to j)reserve those who did not 
comply with it from deprivation. Yet, as the king’s word 
had been given, he advised him rather to issue such a 
declaration than to break his promise. But, the bishops 
vehemently remonstrating against it, and intimating that 
they would not be parties to a violation of the law, by 
refusing to institute a clerk presented by the patron on an 
avoidance for want of conformity in the incumbent, the 
king gave way, and resolved to make no kind of conces- 
sion. It is remarkable that the noble historian does not 
seem struck at the enormous and unconstitutional ])r(‘- 
rogative which a proclamation suspending the statute would 
have assumed.! 

Instead of this very objectionable measure, the king 
adopted one less arbitrary, and 4^iore consonant 
loMndui-’” to his own secret policy. He published a declara- 
tioii in favour of liberty of conscience, for whicli 
no provision had been made, so as to redeem the promises 
he had held forth at his accession. Adverting to these, 
he declared that, “as in the first place he had been zealous 
to settle the uniformity of the church of England in dis- 


* Burnet, i. 179. fully removed. Yet he had no renson to 

f Life of Clarendon, 159. lie inti- complain of them on his tiial. See,, too, 
mates that this begot a coldness in the Pepys’s D’ary, Sept. d. 1G62. 
bishops towards himself, which was never 



Cii A. II. — 1660-73.] FROM HENRY VII. TO GEORGE II. 45 


cipline, ceremony, and government, and should ever eon- 
htantly maintain it ; so as for wliat coneeriis the penalties 
n|)on those who, living* peaceably, do not conform tliem- 
s<dves thereto, he should make it his special care, so far^ 
as in liim lay, without invading the freedom of parliameiit,5 
to incline their wisdom next approaching sessions to concur 
with him in making some such act for that purpose as 
may enable him to exercise with a more universal satisfaction, 
that power of dispensing, which lie conceived to be inherent 
in liim.” ^ 

Th(^ aim of this declaration was to obtain from parliament 
a mitigation at least of all penal statutes in matters of 
religion, but more to serve the interests of catholic than of 
j)rotestant noTi-conformity.t b]xcept however the allusion to 
the dispensing povVer, which yet is very moderately alleged, 
tlier(‘ was nothing in it, a(*cording to our present opinions, 
that should liave created offence. But the com- 
mons, on their meeting in February, 1(303, pre- by the'coin- 
sented an address, denying that any obligation lay 
on the king by virtue of his declaration from Breda, which 
must b(‘ understood to depend on the advice of parliament, 
and slightly intimating that he possessed no such dispensing 
])rerogative as was suggested. They strongly objected to* 
the whole scheme of indulgence, as the means of increasing 
sectaries, and rather likely to occasion disturbance than to 
piomote peace.t They remonstrated, in another address, 
against the release of Calamy, an eminent dissenter, who, 
liaving been im])risoned for transgressing the act of uni- 
formity, was irregularly set at liberty by the king’s personal 
order. § The king, undeceived as to the disposition of this 


♦ Pcirl. Hist 257. 

t Baxter intimates, 429., that some 
(llsairreement arose between the' presby- 
tenans and independents as to the toleia- 
tion ol poper), or ratlier, as lie puts it, 
as to the active concurrence of the pro-* 
testant dissenters in accepting such a 
toleration as should include popery. The 
latter, conformably to their general prin- 
ciples, were favourable to it ; but the 
foimer would not make themselves par- 
ties to any relaxation of the penal laA^s 


against the church of Rome, leaving 
the king to net as he thought fit. By 
this stifilhess it is very probable th.it they 
provoked a good deal of persieution 
from the couit, which they might have 
avoided by falling into its views of a 
geneial indulgence'. 

^ Bari. Hist. 2GO. An adjournment 
had been moved, and lost by IGl to 1 19, 
Journals, 25th Feb. 

§ 19tb Feb. Baxter, p. 429. 
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loyal assembly to concur in his projects of religious liberty^ 
was driven to more tedious and indirect courses in order to 
compass his end. He had the mortification of finding that 
the house of commons bad imbibed, partly perhaps in con- 
sequence of this declaration, that jealous apprehension of 
popery, which had caused so much of his father’s ill fortune. 
On this topic the watchfulness of an English parliament 
could never be long at rest. The notorious insolence of the 
Romish priests, who, proud: of the court’s favour, disdained 
to respect the laws enough to disguise themselves, provoked 
an address to the king, that they might be sent out of the 
kingdom ; and bills were brought in to prevent the further 
growth of popery.^ 

Meanwhile, the same remedy, so infallible in the eyes of 
legislators, was 110 ^ forgotten to be applfed to the opposite 
disease of protestant dissent. Some had believed, of whom 
Clarendon seems to have been, that all scruples of tendef' 
conscience in the presbyterian clergy being faction and hypo- 
crisy, they would submit very quietly to the law, when they 
found all their clamour unavailing to obtain a dispensation 
from it. The resignation of 2000 beneficed ministers at 
once, instead of extorting praise, rather inflamed the resent- 
ment of their bigoted enemies; Cwspecially when they per- 
ceived that -a public and perpetual toleration of se[)arate 
worship was favoured by part of the court. Rumours of 


* Journals, 17th and 28th March, 1663. 
Pari. Hist. 264. Ilurnet, 274., says the 
declaration of indulgence was usually 
ascribed to Bristol but in fact proceeded 
from the kincj, and that the opposition to 
it in the house was chiefly made by the 
friends of Clarendon, The latter tells 
us in his Life, 189., that the king was 
displeased at the insolence of the Romish 
party, and gave the judges general orders 
to convict recusants. ITie minister and 
historian either was, or pretended to be, 
his master’s dupe; and, if he had any 
suspicions of what was meant as to reli- 
gion (as he must surely have had), is far 
too loyal to hint them. Yet the one cir- 
cumstance he meittions soon after, that 
the countess of Castlemaine suddenly de- 
clared herself a catholic, was enough to 
open his eyes and those of the world. 


Hie Romish partisans assumed the 
tone of high loyalty, as exclusively cha- 
racteristic of their religion ; but afl’ected, 
at this time, to use great civility towards 
the chiirih of England A book, entitled 
Philanax Angheus, published under the 
name of Bellamy, the second edition of 
which is in 1663, after a most flattering 
dedication to hheldon, launches into viru- 
lent abuse of the presbyterians and of the 
Reformation in general, as founded on 
principles adverse to monarchy. This 
indeed was common with the ultra or 
.high -church party; but the work in 
question, though it purports to be written 
by a clergyman, is manifestly a shaft 
from the concealed bow of the Roman 
Apollo. 
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conspiracy and insurrection, sometimes false, but gaining 
credit from the notorious discontent both of the old common- 
wealth’s party, and of many who had never been on that 
iside, were sedulously propagated, in order to keep up the 
animosity of parliament against the ejected clergy*; ^ct agamst 
and these are recited as the pretext of an act 
passed in 1664 for suppressing seditious conventicles (the 
epithet being in this place wantonly and unjustly insulting), 
which inflicted on all persons above the age of sixteen, 
present at any religious meeting in other manner than is 
allowed by the jiractice of the church of England, where 
five or more persons besides the household should be present, 
a penalty of three months’ imprisonment for the first offence, 
of six for the s(‘cond, and of seven years’ transportation for 
tlie third, on conviction before a single justice of peace.t 
This act, says Clarendon, if it had been vigorously executed, 
would no doubt have produced a thorough reformation. J 
Such is ever the language of the supporters of tyranny ; 
when oppression does not succeed, it is because there has 
been too little of it. But those who suffered under this 
statute report very differently as to its vigorous execution. 
The gaols were filled, not only with ministers who had 
i borne the brunt of former persecutions, but with the laity 
,who attended them ; and the hardship was the more grievous, 
that the act being ambiguously worded, its construction was 


* See proofs of this in Ralph, 53., 
Rapin, p. 78. There was in 16G3 a 
triHinjij insunection in Yoikshire, which 
the government wished to have been 
more senous, so as to afford a better pre- 
text for strong measures ; as may be 
collected from a passage in a letter of 
Rennet to the duke of Ormond, where 
he sajs, “ The country was in greater 
readiness to prevent the disorders than 
perhayis were to be wished ; but it being 
the effect of their own care, rather than 
his majesty’s commands, it is the less to 
be censured.” Clarendon, 218 , speaks* 
of this as an important and extensive 
conspiracy ; and the king dwelt on it in 
his next speech to the parliament. Farl. 
Hist. 289. 

f 16 Car. 2. c. 4. A similar bill had 


passed the commons in July, 1663, but 
hung some time in the upper house, and 
was much debated ; the commons sent 
up a message (an irTegular practice ol 
those times) to request their loidshi])^ 
would expedite this and some other 
bills. The king seems to have been dis« 
pleased at this delay ; for he told tliem 
at their prorogation, that he had ex- 
pected some hills against conventicle*' 
and distempers in religion, as well as the 
growth of popery, and should himsell 
jiresent some at their next meeting. Pari, 
Hist. 288. Bu» net observes, that to em- 
power a justice of peace to convict with- 
out a jury, was thought a great breach 
on the principles of the English consti- 
tution, 285. 
t P. 221. 
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left to a single magistrate, generally very adverse to the 
accused. 

It is the natural consequence of restrictive laws to aggra-t 
vate the disaffection which has served as their pre-^ 

Another of ,, 

tbe^same text j and thus to create a necessity tor a legisiatura 
that will not retrace its steps, to pass still onward 
in the course of severity. In the next session accordingly 
held at Oxford in 1665, on account of the plague that 
ravaged the capital, we find a new and more inevitable blow 
aimed at the fallen church of Calvin. It was enacted that 
»11 persons in holy orders, who had not subset ibed the act of 
uniformity, should swear that it is not lawful, upon any 
pretence whatsoever, to take arms against the king ; and 
that they did abhor that traitorous position of taking arms 
by his authority against his person, or against those that are 
commissioned by him, and would not at any time endeavour 
nny alteration of government in church or state. Those 
who refused this oath were not only nif^de incapable of 
teaching in schools, but prohibited from coming within five 
miles of any city, corporate town, or borough sending 
members to parliament.* 

This persecuting statute did not pass without the opposition 
Remarks on ^f the cail of Southampton, lord treasuier, and 
other peers. But archbishop Sheldon, and several 
bishops, strongly supported the bill, which had undoubtedly 
the sanction also of Clarendoh’s authority.t In the com- 
mons, I do not find that any division took place; but an 
unsuccessful attempt was made to insert the word “legally” 
before commissioned ; the lawyers, however, declared that 
this word must be understood.! Some of the non-conform- 
ing clergy took the oath upon this construction. But the far 
greater number refused. Even if they could have borne the 
solemn assertion of the principles of passive obedience in all 
possible cases, their scrupulous consciences revolted from 
a pledge to endeavour no kind of alteration in church and 
state; an engagement, in its. extended sense, irreconcilable 
with their own principles in religion, and with the civil 


* 1 7 Car. 2 c 2. 

I Bui net Baxter 


I Burnet. Baxter, part in p 2 Neal, p 652 
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duties of Englishmen. Yet to quit the towns where they 
had long been connected, and where alone they had friends 
and disciples, for a residence in country villages, was an 
exclusion from the ordinary means of subsistence. The 
church of England had doubtless her provocations ; but she 
juade the retaliation much more than commensurate to the 
Injury. No severity, comparable to this cold-blooded perse- 
cution, had been inflicted by the late powers, even in the 
ferment and fury of a civil war. Encouraged by this easy 
triumph, the violent party in the house of commons thought 
it a good opportunity to give the same test a more sweeping 
application. A bill was brought in imposing this oath upon 
the whole nation ; that is, I presume (for I do not know 
that its precise nature is any where explained), on all persons 
in any public or municipal trust. This, however, was lost on 
a division by a small majority.* 

It has been remarked that there is no other instance in 
history, where men have sulFered persecution on account of 
differences, which were admitted by those who inflicted it to 
be of such small moment. But, supposing this to be true, it 
only proves, what may perhaps be alleged as a sort of exte- 
nuation of these severe laws against non-conformist$, that 
|tliey were merely political, and did not spring from any theo- 
logical bigotry. Sheldon, indeed, their great promoter, was 
so free* from an intolerant zeal, that he is represented as a 
man who considered religion chiefly as an engine of policy. 
The principles of religious toleration had already gained con- 
siderable ground over mere bigotry ; but were still obnoxious 
to the arbitrary temper of some politicians, an^ wanted per- 
haps experimental proof of their safety to recommend them 
to the caution of others. There can be no doubt that all 
laws against dissent and separation from an established church, 
those even of the inquisition, have proceeded in a greater or 
less degree from political motives ; and these appear to me 
farless odious tha n the disinterested rancour of superstition. 


* Mr, Locke, in the “ Letter from a But the numbers in the Journals, Octo- 
Person of Quality to his Friend in the her 27. 16C5, appear to be 57 to 51. 
Country,” printed m 1675, (see it in his Probably he meant that those persons 
Works, or in Parliamentary Ilistory, vol. might have been expected to vote the 
iv. Appendix, No. 5.,) says it was lost other way. 
by three votes, and mentions the persons. 

VOL. II. E 
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prhe latter is very common among the populace, and some- 
(times among the clergy. Thus the presbyterians exclaimed 
against the toleration of popery, not as dangerous to the pro- 
testant establishment, but as a sinful compromise with idola- 
try ; language which, after the first heat of the Reformation 
had abated, was never so current in the Anglican church. * 
In the case of these statutes against non^conformists under 
Charles II., revenge and fear seem to have been the unmixed 
passions that excited the church party against those, whose 
former superiority they remembered, and whose disaffection 
and hostility it was impossible to doubt, t 

A joy so excessive and indiscriminating had accompanied 
Dissatjsfac- the king’s restoration, that no prudence or virtue in 
creases. his goveniment could have averted that re-action of 
popular sentiment, which inevitably follows the disappoint- 
ment of unreasonable hope. Those who lay their account 
upon blessings, which no course of political administration 
can bestow, live, according to the poet’s comparison, like the 
sick man, perpetually changing posture in search of the rest? 
which nature denies ; the dupes of successive revolutions, 
sanguine as children in all the novelties of politics, a new 
constitution, a new sovereign, a new minister, and as angry 


* A pamphlet, with Baxter’s name 
subscribed, called Fair Warning, or 
XXV Reasons against Toleration and 
Indulgence of Popery, 1663, is a pleasant 
specimen of this argumentuvi ah infimo. 
“ Being there is but one s&fe way to sal- 
vation, do you think that the protestant 
way is that way, ^r is it not ? If it be 
not, why do you live in it? If it be, 
bow can you find in your heart to give 
your subjects liberty to go another way? 
Can you, in your conscience, give them 
leave to go on in that course in which, in 
your conscience, you think you could not 
be saved?” Baxter, however, does not 
mention this little book in his Idfe ; nor 
does he there speak violently about the 
toleration of Romanists, 

f The clergy had jjpetitioned the house 
of commons in I664» inter alia, That 
for the better observation of the Lord’s 
day, and for the promoting of conformity, 
you would be pleased to advance the 
pecuniary mulct of twelve pence for each 
absence from divine service, in propor- 


tion to the degree, quality, and ability 
of the delinquent ; that so thb penalty 
may be of force sufficient to conquer 
the obstinacy of the non-confoi mists ” 
Wilkins’s Concilia, iv, 580. Letteis from 
Sheldon to the commissary of the diocese 
of Canterbury, in 1669 and 1670, occur 
in the same collection, pp. 588, 589., 
directing him to inquire about conven- 
ticles ; and if they cannot be restrained 
by ecclesiastical authority, to apply to 
the next justice of the peace in order to 
put them down. A proclamation appears 
also from the king, enjoining magistrates 
to do this In 1 673, the archbishop writes 
a circular to his suffragans, directing 
them to proceed against such as keep 
schools without licence. P. 593. 

See in the Somers Tracts, vii. 586., a 
** true and faithful narrative ” of the se- 
verities practised against non-conformists 
about this time. Baxter’s Life is also full 
of proofs of persecution ; but the most 
complete register is in Calamy’s account 
of the ejected clergy. 
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with the playthings when they fall short of their desires. 
What then was the discontent that must have ensued upon 
the restoration of Charles 11. ? The neglected cavalier, the 
persecuted presbyterian, the disbanded officer, had each his 
grievance ; and felt that he was either in a worse situation 
than he had formerly been, or at least than he had expected 
to be. Though there were not the violent acts of military 
power, which had struck every man^s eyes under Cromwell, 
it cannot be said that personal liberty was secure, or that the 
magistrates had not considerable power of oppression, and 
that pretty unsparingly exercised towards those suspected of 
disaftbction. The religious persecution was not only far 
more severe than it was ever during the commonwealth, but 
perhaps more extensively felt than under Charles I. Though 
the monthly assessments for the support of the army ceased 
soon after the restoration, several large grants were made 
by parliament, especially during the Dutch war ; and it 
appears, that in the first seven years of Charles II. the 
nation paid a far greater sum in taxes than in any preceding 
period of the same duration. * If then the people compared 
the national fruits of their expenditure, what a contrast they 
found, how deplorable a falling off in public honour and 
dignity since the days of the magnanimous usurper !t They 
saw with indignation, that Dunkirk, acquired by Cromwell, 
had been chaffered away by Charles (a transaction justifiable 
perhaps on the mere balance of profit and loss, but certainly 
derogatory to the pride of a great nation) ; that a war, need- 
lessly commenced, had been carried on with much display of 
bravery in our seamen and their commanders,^ but no sort of 
good conduct in the government ; and that a petty northern 
potentate, who would have trembled at the name of the com- 


* [Bishop Parker, certainly no enemy 
to the administration of Charles II., owns 
that nothing did the king so much harm 
as the immense grant of 2,500,000/. in 
17G4, to be levied in three years j froip 
which time he thought that he should 
never want money, and put no restraint 
on his expenses. Ilist. of his own Time, 
p. 245. In the session of 1666, great 
difficulties were found, as Marvell tells 


us, in raising money ; “ the nation’s 
extreme necessity makes us exceedingly 
tender whereupon to fasten our resolu~ 
tions,” Marvell’s Letters (in his Works), 
Nov. 6.] — 1845. 

t Pepys observes, 12tb July, 1667, 
“ how every body now-a-days reflect 
upon Oliver and commend him, what 
brave things he did, and made all the 
neighbour princes fear him.” 
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monwealth, had broken his faitli towards us out of mere 
contempt of our inefficiency. * 

These discontents were heightened by the private conduct 
Private life Charlcs, if thc life of a king can in any sense be 
of the king, private, by a dissoluteness and contempt of moral 
opinion, which a nation, still in the main grave and religious, 
could not endure. The austere character of the last king 
had repressed to a considerable degree the common vices of a 
icourt, which had gone to a scandalous excess under James. 
But the cavaliers in general affected a profligacy of manners, 
as their distinction from the fanatical party, which gained 
ground among those who followed the king’s fortunes in 
exile, and became more flagrant after the restoration, t 
Anecdotes of court excesses, which required not the aid of 
exaggeration, Vere in daily circulation through ’the coffee- 
houses ; those who cared least about the vice not failing to 
inveigh against the scandal. It is in the nature of a limited 
monarchy that men should censure very freely the private 
lives of their princes, fis being more exempt from that im- 
moral servility which blinds itself to the distinctions of right 
and wrong in elevated rank. And as a voluptuous court will 
always appear prodigal, because all expense in vice is need- 
less, they had the mortification of believing that the ])ublie 
revenues weil3 wasted on the vilest associates of the king’s 


• [Clarendon, while he admits these 
discontents, and complaints of the decay 
of trade, asserts them to be unfounded. 
No estate could be put up to sale any 
where but a purchaser was found for jt: 
vol. ii. p. 3(5*1. The main question, 
however, is, at what rate he would pur- 
chase, Rents, he owns, had suddenly 
fallen 25 per cent, which caused a cla- 
mour against taxes, presumed to be thc 
cause of it. But the truth is, that wheat, 
which had been at a very high price for 
a few years just before and after the re- 
storation, fell about 1663; and there is 
no doubt that the reign of Charles II. 
was not favourable to the landed in- 
terest. Lady Sunderland tells us, in a 
letter of 1681, that “ the manor of 
Worme- Leighton, which, when I was 
married [16G2], was let for 3200/., is now 
let for 23(X)/.” Sidney’s Diary, edited 


by Blcncowe, 1843, vol. i. Introduction, 
p 73. On the other hand, sir Josiah 
Child asserts, that there were more men 
on change w'orth 10,000/ m 1680 than 
there w'ere in 1660 woith 1000/, and 
that a hundred coaches were kept for one 
formerly. Lands yielded twenty years’ 
jinrehase, which, when he was young, wei e 
not worth above eight or ten. See Mac- 
pherson’s Annals of Commerce, ad a.u. 
1660.] — 1845. 

t [Life of Clarendon, p. 34. Perhaps 
he lays too much the blame of this on 
the sectaries ; yet we may suspect that 
tne enthusiastic and antinomian conceits 
of these men had relaxed the old bonds 
of morality, and paved the way for the 
more glaring licentiousness of the restor- 
ation. See too Pepys’s Diary, Aug. 31. 
1660, for the rapid increase of dissolute- 
ness about the court.] — 1845, 
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jdebauchery. We are, however, much indebted to the me- 
jmory of Barbara, diicliess of Cleveland, Louisa, duchess of 
Portsmouth, and Mrs. Eleanor Gwyn. We owe a tribute 
of gratitude to the Mays, the Killigrews, the Chiffinches, and 
the Grammonts. They played a serviceable part in ridding 
the kingdom of its besotted loyalty. They saved our fore- 
Ifathers from the star-chamber, and the liigh-commission 
Icourt; they laboured in their vocation against standing 
armies and corruption ; they pressed forward the great 
mltimate security of English freedom, the expulsion of the 
>house of Stuart. * 

Among the ardent loyalists wlio formed the bulk of the 
ipresent parliament, a certain numl)er of a different ^ 

'class had been returned, not sufhcient of themselves iij luilia- 
to constitute a very eiiective minority, but or tonsi- 
jderable importance as a nucleus, round which the lesser fac- 
etious that circumstances should produce, might be gathered. 
Long sessions, and a long continuance of the same parlia- 
ment, have an inevitable tendency to generate a systematic 
opposition to the measures of the crown, which it requires 
jail vigilance and management to hinder from becoming too 
powerful. The sense of personal importance, the desire of 
occupation in business (a very characteristic propensity of the 
English gentry), the various inducements of private passion 
and interest, bring forward so many active spirits, that it 
was, even in that age, as reasonable to expect that the ocean 
^should always be tranquil, as that a house of commons should 
continue long to do the king’s bidding, with any kind of 


• The Memoircs de Grammont arc 
known to every body ; and are almost 
unique in their kind, not only for the 
grace of their style and the vivacity of 
Iheir pictures, but for the happy igno- 
rance in which the author seems to have 
lived, that any one of his readers could 
imagine that there are such things as 
virtue and principle in the world. In 
the delirium of thoughtless voluptuofis- 
ncss they resemble some of the memoirs 
about the end of 1.0111*5 XV.’s reign, and 
someu hat later ; though 1 think, e\en in 
these, theie is generally some cflbrt, here 
and there, at moral censure, or some 
affectation of sensibility. indeed, 

£ 


have always an awful moral ; and in the 
light portraits of the court of Versailles 
(such, sometimes, as wo might otherwise 
almost blush to jicrusc,) ue have befoie 
us the hand-writing on the wall, the 
winter vvdurlwind hushed in its gnm re- 
])ose, and expecting its prey, the ven- 
geance of an oijpressed people, and long- 
forbearing IX'ity. No such retiibution 
fell on the courtiers of Charles II., but 
they earned in their own age, what has 
descended to posterity, though possibly 
veiy indifferent to themselves, the disgust 
and aversion of all that was respectable 
among mankind. 

3 
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unanimity or submission. Nothing can more demonstrate 
the incompatibility of the tory scheme, which would place 
the virtual and effective, as well as nominal, administration 
of the executive government in the sole hands of the crown, 
with the existence of a representative assembly, than the 
iJiistory of this long pai liament of Charles II. None has 
ever been elected in circumstances so favourable for the 
crown, none ever brought with it such high notions of pre- 
Irogative ; yet in this assembly a party soon grew up, and 
gained strength in every successive year, which the king 
icould neither direct nor subdue. The methods of bribery, to 
which the court had largely recourse, though they certainly 
diverted some of the measures, and destroyed the character, 
iof this opposition, proved in the end like those dangerous 
medicines whidi palliate the instant symptoms of a disease 
that they aggravate. The leaders of this parliament were, 
in general, very corrupt men ; but they knew better than to 
quit the power which made them worth purchase. Thus the 
iiouse of commons matured and extended those rights of 
inquiring into and controlling the management of public 
affairs, which had caused so much dispute in former times ; 
jand, as the exercise of these functions became more habitual, 
iind passed with little or no open resistance from the crown, 
the people learned to reckon them unquestionable or even 
fundamental ; and were prepared for that more perfect 
settlement of the constitution on a more republican basis, 
which took place after the Revolution. The reign of Charles, 
II., though displaying some stretches of arbitrary power, and 
threatening a great deal more, was, in fact, the transitional 
state between the ancient and modern schemes of the English 
constitution ; between that course of government where the 
executive power, so far as executive, was very little bounded 
except by the laws, and that where it can only be carried on. 


• [Aubrey relates a saying of Harring- wHl all turn commonwealth’s men.’ 
ton just before the restoration, which Letters of Aubrey and others, from th» 
shows his sagacity. • ** Well 1 the king Bodleian, vol. ii. p 373. By common- 

will come in. Let’ him come in and wealth’s men, he probably meant only 
call a parliament of the greatest cavaliers men who would stand up for public 
in England, so they be men of estates, liberty against the crown.] — 1845. 
and let them sit but seven years, and they 
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even within its own province, by the consent and co-opera- 
tion, in a great measure, of the parliament. 

The commons took advantage of the pressure which the 
war with Holland brought on the administration, to ^ 
establish two very important principles on the basis atum of bvip- 
of their sole right of taxation. The first of these 
was the appropriation of supplies to limited purposes. This 
indeed was so far from an absolute novelty, that it found 
precedents in the reigns of Richard II. and Henry IV. ; a 
period when the authority of the house of commons w^as at 
a very high pitch. No subsequent instance, I believe, was 
on record till the year 16^21, when the last parliament of 
James L, at the king’s own suggestion, directed their supply 
for the relief of the Palatinate to be paid into the hands of 
commissioners named by themselves. Tliere were cases of 
a similar nature in the year lG41, whicli, though of course 
they could no longer be upheld as precedents, had accustomed 
the house to the idea that they had something more to do 
than simply to grant money, without any security or pro- 
vision for its application. In the session of lG(35, accord- 
ingly, an enormous supply, as it then a])peared, of 1,250,000/., 
after one of double that amount in the preceding year, having 
been voted for the Dutch war, sir George Downing, one of 
the tellers of the exchequer, introduced into the subsidy bill 
a proviso, that the money raised by virtue of that act should 
be applicable only to the purposes of tlie war. * Clarendon 
inveighed with fury against this, as an innovation derogatory 
to the honour of the crown ; but the king himself, having 
listened to some who persuaded him that the money would 
be advanced more easily by the bankers, in anticipation of 
the revenue, upon this better security for speedy repayment, 
insisted that it should not be tin own out. t That supplies. 


* Tills was carried on a division by 
172 to 102. Journals, 25th November, 
1665. It was to be raised “ in a regu- 
lated subsidiary way, reducing the same 
to a certainty in all counties, so as no 
j)erson, for his real or personal estate, be 
exempted.” They seem to have had 
some difficulty irr raising this vast sub- 
sidy. Parliamentary History, 305. 
f 1 7 Car. 2. c. 1 . The same clause 


is repeated next year, and has become 
regular. [“ The hankers did not con- 
sist of above the niiml)er of fi^e or 
SIX men, some whereof were aldermen 
and had been lord mayors of London, 
and all the rest weie aldermen or had 
fined for aldermen. They were a tribe 
that liad risen and grown up in Cioin- 
well’s time, and never were heard of 
before the late troubles, till when the 
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granted by parliament, , are Qnly to be e;xpended for parti- 
cular objects specified by teelf, becamej, from 
undisputed principle^ reeognjised by frequent and .ig^^iengfji 
constant practicfij It drew with it the necessity of climates 
reguferly laid before the house of commons ; and, by exposing 
the management of the public revenues, has given to parlia- 
ment, not only a real and effective control over an essential 
branch of the executive administration, but, in some measure, 
rendered them partakers in it. * 

It was a consequence of this right of appropriation, that the 
^ ^ . house of commons should be able to satisfy itself as 

aitoin^S to the expenditure of their monies m the services lor 

which they were voted. But they might claim a 
pore extensive function, as naturally derived from their power 
of opening and closing the public purse, that of investigating 
the wisdom, faithfulness, and economy with which their 
gr^pts had been expended. For this too there was some 
show of precedents in the ancient days of Henry IV. ; but 
what undoubtedly had most influence was the recollectioiij 
that during the late civil war, and in the times of the com- 
monwealth, the house had superintended, through its com- 
mittees, the whole receipts and issues of the national treasury, 
Tliis had not been much practised since the restoration. Bui 
in the year 1,()G(), the large cost and indifferent success of thi 
Dutch war begetting vehement suspi(‘ions, not only of pro- 
fuseness but of diversion of the public money from its proper 
purposes, the house appointed a committee to inspect the 
accounts of the officers of the navy, ordnance, and stores, 
which were laid before them, as it appears, by the king’s 
direction. This committee after some time, having been pro- 
bably found deficient in powers, and particularly being incom- 
petent to administer an oath, the house determined to proceed 
in a more novel and vigorous mamer ; and sent up a bill, 
nominating commissioners to inspect the public accounts, whe 


whole trade of money had passed through iheir hands.” Life of Clarendon, vol 
the hands of the scriveners. They W’ere, iii. p. 7.] — 1845. 

for the most part, goldsmiths, men ♦ Life of Clarendon p. 315. Hatsell’ 
known to be so rich, and of so good re- Precedents, iii. 80. TTie principle of ap 
potation, that all the money of the king- propriation was not carried into full etfec 
dora would be trusted or deposited in till after the Revolution. Id. 179.484 
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were to possess full powers of inquiry, and to report with j 
respect to such persons as they should find to have broken] 
their trust. The immediate object of this inquiry, so far as 
appears from lord Clarendon’s mention of it, was rather to 
discover whether the treasurers had not issued money without 
legal warrant than to enter upon the details of its expenditure. 
But. that minister, bigoted to his tory creed of prerogative, 
thought it the highest presumption for a parliament to inter- 
meddle with the course of government. He spoke of this 
bill as an encroachment and usurpation that had no limits, 
and pressed the king to be firm in his resolution never to 
consent to it. * Nor was the king less averse to a parlia- 
mentary commission of this nature, as well from a jealousy 
of its interference with his prerogative, as from a conscious- 
ness which Clarendon himself suggests, that great sums had 
been issued by his orders, which could not be put in any pub- 
lic account ; that is (for we can give no other interpretation), 
that the monies granted for the war, and appropriated by 
statute to that service, had been diverted to supply his wasteful 
and debauched course of pleasures, t It was the suspicion, 
or rather private knowledge, of this criminal breach of trust, 
which had led to the bill in question. But such a slave was 
Clarendon to his narrow prepossessions, that he would rather 


* Lifeof Clarendon, p. r568. Burnet 
observes it was looked upon at the time 
as a grevt innovation, j), 885. 

t Fcpys’h Diary bus lately fuinishcd 
some things worthy to be exti<icted. 
“ Mr. W. and I by water to Whitehall, 
and thereat sir George Cartel et’s lodg- 
ings sir William Coventry met ; and we 
did debate the whole business of our ac- 
counts to the parliament; where it ap- 
pears to us that the charge of the war 
from Sept. 1. 1RG4, to this Michaelmas, 
will have been but 8,200,000/., and 
we have paid in that time somewhat 
about 2,200,000/., so that we owe about 
900,000/. : but our method of accounting, 
though it cannot, I believe, be far wide 
from the mark, yet will not abide a stric^ 
examination, if the parliament should be 
troublesome. Here happened a pretty 
question of sir William Coventry, whe- 
ther this account of ours will not put my 
lord treasurer to a difficulty to tell what 
is become of all the money the parlia- 


ment have given in this time for the war» 
which bath amounted to about 4,000,000/., 
wbitb nobody there could answer ; but I 
perceive they did doubt wliat bis answer 
could be.” September 28. IfJGtJ. — The 
money gianted the king for the war he 
afterwards reckons at 5,590,000/., and the 
debt at 900,000/. Tli 4 j' charge stated only 
at .8,200,000/. So what is become of all 
this sum, 2,890,000/ !” He mentions 
afterwards, Oct 8., the proviso in the poll- 
tax bill, that there shall be a committee 
of nine persons to have the inspection 
on oath of all the accounts of the money 
given and spent for the war, “ which makes 
the king and court mad; the king having 
given order to my lord chamberlain to send 
to the play-houses and brotliels, to bid all 
the parliament men that were there to go 
to the parliament presently ; but it was 
carried against the court by thirty or forty 
voices ” It was thought, he says, Dec. 
12., that above 400,000/. had gone into 
the privy purse since the war. 
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see the dissolute excesses which he abhorred suck nourishment 
from that revenue which had been allotted to maintain the 
national honour and interests, and which, by its deficiencies 
thus aggravated, had caused even in this very year the navy 
to be laid up, and the coasts to be left defenceless, than suffer 
them to be restrained by the only power to which thoughtless 
luxury would submit. He opposed the bill therefore in the 
house of lords, as he confesses, with much of that intemperate 
warmth which distinguished him, and with a contempt of the 
lower house and its authority, as imprudent in respect to his 
own interests as it was unbecoming and unconstitutional. 
The king prorogued parliament while the measure was de- 
pending ; but, in hopes to pacify the house of commons, pro- 
mised to issue a commission under the great seal for the 
examination of public accountants*; an expedient which was 
not likely to bring more to light than suited his purpose. 
But it does not appear that this royal commission, though 
actually prepared and sealed, was ever carried into efi’ect ; 
for in the ensuing session, the great minister’s downfall 
having occurred in the mean time, the house of commons 
brought forward again their bill, which passed into a law. 
It invested the commissioners therein nominated with very 
extensive and extraordinary powers, both as to auditing public 
accounts, ami investigating the frauds that had taken place in 
the expenditure of money, and employment of stores. • They 
were to examine upon oath, to summon inquests if they thought 
fit, to commit persons disobeying their orders to prison with- 
out bail, to determine finally on the charge and discharge of 
all accountants ; the barons of the exchequer, upon a certifi- 
cate of their judgment, were to issue process for recovering 
money to the king’s use, as if there had been an immediate 
judgment of their own court. Reports were to be made of 
the commissioners’ proceedings from time to time to the king 
and to both houses of parliament. None of the commissioners 
were members of either house. The king, as may be sup- 
posed, gave way very reluctantly to this interference with his 
expenses. It brought to light a great deal of abuse, and mis- 
application of the public revenues, and contributed doubtless 


* Life of Clarendon, p. 392. 
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111 no small degree to destroy the house’s confidence in the 
integrity of government, and to promote a more jealous 
watchfulness of the king’s designs. * At the next meeting 
of parliament, in October, lG69, sir George Carteret, trea- 
surer of the navy, was expelled the house for issuing money 
without legal warrant. 

Sir Edward Hyde, whose influence had been almost anni- 
liilated in the last years of Charles I. through the 
inveterate hatred of the queen and those who sur- cjarendon’s 
rounded her, acquired by degrees the entire confi- 
Jence of the young king, and baffled all the intrigues of his 
enemies. Guided by him, in all serious matters, during the 
latter years of his exile, Charles followed his counsels almost 
implicitly in the difficult crisis of the restoration. The office 
of chancellor and the title of earl of Clarendon were the proofs 
of the king’s favour ; but in effect, through the indolence and 
ill health of Southampton, as well as their mutual friendship, 
he was the real minister of the crown, t By the clandestine 

marriage of his daughter with the duke of York, he changed 
one brother from an enemy to a sincere and zealous friend, 
without forfeiting the esteem and favour of the other. And 
though he was wise enough to dread the invidiousness of 
^luch an elevation, yet for several years it by no means seemed 
to render his influence less secure, t 


* 19 & 20 Car. 2. c. 1. Burnet, p. 374. 
They reported unaccounted balances 
if 1,509,101/., besides much that was 
questionable in the payments. But, 
iccording to Ralph, p. 177., the com- 
nissioners had acted with more technical 
'injour than equity, surcharging the ac- 
jouiitants for all sums not expended since 
:he war began, though actually expended 
or the purposes of prcqiaration. 

t Burnet, p. 130. Southampton left 
ill the business of the treasury, accoiding 
to Burnet, p. 131., in the hands of sir 
Philip Warwick, “a weak but incorrupt 
man.” The king, he says, chose to put 
jp with his contradiction rather than 
make him popular by dismissing him. 
But in fact, as we see by Clarendon’s in- 
stance, the king retained his ministers 
ong after he was displeased with them. 
Southampton’s remissness and slowness, 
notwithstanding his integrity, Pepys says, 


was the cause of undoing the nation as 
inucli as any thing ; “ yet, if I knew all 
the difficulties he has lain under, and his 
instrument sir Philip Warwick, I might 
be of another mind.” May 16. 1667. — 
He was willing to hav^done something, 
Claicndon tells us, p. 415., to gratify the 
preshyterians ; on which account, the 
bishops thought him not enough affected 
to the church. His friend endeavours 
to extenuate this heinous sin of tolerant 
principles. 

The behaviour of lord Clarendon on 
this occasion was so extraordinary, that 
no credit could have been given to any 
•other account than his own. The duke 
of York, he says, informed the king of the 
aflection and fiiendship, that had long 
been between him and the young lady ; 
that they had been long contracted, and 
that she was with child ; and therefore 
requested his majesty’s leave that be 
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Both in their characters, however, and turn of thinking*, 
there was so little conformity between Clarendon and his 


might publicly marry her. The marquis 
of Ormond by the king’s order commu- 
nicated this to the chancellor, who “broke 
out into an immoderate passion against 
the wickedness of his daughter; and said, 
with all imaginable earnestness, that as 
soon as he came home, he would tui n her 
out of his house as a strumpet to shift for 
herself, and would never see her again. 
They told him that his passion was too 
violent to administer good counsel to 
Jiirn ; that they thought that the duke 
was married to his daughter, and tliat 
there were other measures to be taken 
than those which the disorder lie was in 
had suggested to him. Whereupon he 
fell into new c immotions ; and said. If 
that were true, he was well prepared to 
advise what was to be done ; that he had 
much rather his daughter should be the 
duke’s whore than his wife : in the for- 
mer case, nobody could blame him for 
the resolution ho had taken, for he was 
not obliged to keep a wlioie for the 
greatest prince alive ; and the indignity 
to himself he would submit to the good 
pleasure of God. Hut, if there were any 
reason to suspect the other, he was ready 
to give a positive judgment, in which he 
lioped their lordships would concur with 
him, that the king should immediately 
cause the woman to be sent to the Tower 
and cast into the dungeon^ under so strict 
a guard that no person living should be 
admitted to come to her ; and then that 
an act of parliament should be immediatehj 
passed for cutting off her head^ to which he 
would not only give his consent, but would 
very willingly be Hie first man that should 
propose it. And whoever knew the man, 
will believe that he said all this very 
heartily.” Lord Southampton, he pio- 
cceds to inform us, on the king’s en- 
tering the room at the time, said very 
naturally, that the chancellor was mad, 
and had proposed such extravagant things 
that he was no more to be consulted 
with. This, however, did not bring him 
to his senses; for he repeated his strange* 
proposal of “sending her presently to the 
Tower, and tlje rest;” imploring the 
king to take this course, as” the only ex- 
pedient that could free him from the evils 
that this business would otherwise bring 
upon him. 


That any man of sane intellects should 
fall into such an extravagance of passion, 
is sufficiently wonderful ; that he should 
sit down in cool blood several years after- 
wards to relate it, is still more so ; and 
perhaps we shall carry our candour to an 
excess, if we do not set down the whole 
of this scene to overacted hypocrisy. 
Charles II., we may be very sure, could 
see it in no other light. And here I must 
take notice, by the way, of the singular 
obseivation the worthy editor of Hurnet 
has made : “ King Charles’s conduct 

in this business was excellent through- 
out; that of Clarendon worthy aji ancient 
Toman ” We have indeed a Homan pie- 
cedent for subduing the sentiments of 
nature, rather than permitting a daughter 
to incur disgrace through the passions of 
the great ; but I think Virginius would 
not quite have undci stood the feelings of 
Claiendon, Such virtue was more like 
what Montesquieu calls “ riieioisme de 
lVse]a\agc,” and was just fit for the court 
of Goiular. But with all this \iolcncG 
that he records of himself, he deviates 
greatly from the truth : “ The king (he 
says) afterwards spoke every day' about 
it, and told the chancellor that he must 
behave himself wisely, for that the thing 
was lemediless, and that his majesty knew 
that they were married ; which would 
quickly appear to all men who knew 
that nothing could be done upon it. In 
this time the chancellor had conferred 
with his daughter, without any thing of 
indulgence, and not only discovered that 
they were unquestionably married, but 
by whom, and who weie praent at it, who 
would he ready to avow it ; which pleased 
him not, though it diverted him from 
using some of that rigour which he in- 
tended. And he saw no other remedy 
could be applied but that which he had 
proposed to the king, who thought of 
nothing like it.” Life of Clarendon, 20. 
et post. 

Every one would conclude from this, 
that a marriage had been solemnized, if 
not before their arrival in England, yet 
before the chancellor had this conference 
with his daughter. It appears, however, 
from the duke ot York’s declaration in 
the books of the privy council, quoted by 
Ralph, p 40., that he was contracted to 
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master, that the continuance of his ascendancy can only be 
attributed to the power of early habit over the most thought- 
less tempers. But it rarely happens that kings do not ulti- 
mately shake off these fetters, and release themselves from 
the sort of subjection which they feel in acting always by the 
same advisers. Charles, acute himself and cool-headed, could 
not fail to discover the passions and prejudices of his minister, 
even if he had wanted the suggestion of others who, without 
reasoning on such broad principles as Clarendon, were per- 
haps his superiors in judging of temporary business. Ha 
wished too, as is common, to depreciate a wisdom, and to 


Ann Hyde on the 24th of November, 
Breda; and after that time lived 
with her as his wife, tiiough very secretly ; 
he married her 3d Sei)t. I6'd0, according 
to the English litual, lord Ossory giving 
her away. The iirst child was born 
Oct. 22. 1G60. Now, whether tlic con- 
tract were sufficient to constitute a valid 
in irriage, will depend on two things; 
first, upon the law existing at Breda; 
secondly, upon tlic applicability of what 
is commonly called the rule of the lex 
loci, to a marriage between such persons 
according to the received notions of En- 
glish lawyers in that age. But, even 
admitting all this, it is still manifest that 
Clarendon’s exjiressions point to an actual 
celebration, and are consequently intended 
to mislead ^he reader. Certain it is, that 
at the time the contract seems to have 
been reckoned only an honorary obliga* 
turn, James tells us liimself (Maepher- 
son’s Extracts, p. 17.) that he piornised 
to marry her ; and “ though when he 
asked the king for his leave, he refused 
and dissuaded him from it, yet at last 
he opposed it no more, and the duke 
married her privately, and owned it some 
time after.” His biographer, writing 
from James’s own manuscript, adds, “ It 
may well be supposed that my lord chan- 
cellor did his part, but with great caution 
and circumspection, to soften the king in 
that matter which in every respect seemed 
so much for his own advantage.” Life of 
James, 387. And Pepys inserts in his 
diary, Feb. 23. 1661, “ Mr. H. told me 
how my lord chancellor had lately got 
the duke of York and duchess, and her 
woman, my lord Ossory and a doctor, to 
make oath before most of the judges of 
the kingdom, concerning all the circum- 


stances of their marriage. And, in fine, 
it is confessed that they were not fully 
married till about a month or two before 
she was brought to bed ; but that they 
were contracted long before, and [were 
married] time enough for the child to be 
legitimate. But I do not hear that it 
was put to the judges to determine that 
it was or not.” 'Hierc was no ques- 
tion to put about the child’s legitimacy, 
which was beyond all doubt. lie had 
said before that lord Sandwich told him, 
17th Oct. 1660, “the king wanted him 
[tlie duke] to marry her, but be would 
not.” This seems at first sight incon- 
sistent with wliat James says himself. 
But at this time, though the private 
marriage had really taken place, he had 
been persuaded by a most infamous con- 
spiracy of some profligate courtiers that 
the lady was of a licentious character, 
and that Berkeley, afterwards lord Fal- 
mouth, had enjoyed her favours. Life 
of Clarendon, 33. It must be presumed 
that those men knew only of a contract 
which they thought he fould break. Ha- 
milton, in the Memoirs of Grammont, 
speaks of this transaction with his usual 
levity, though the parties showed them- 
selves as destitute of spirit as of honour 
and humanity. Clarendon, we must be- 
lieve (and the most favourable hypothesis 
for him is to give up his veracity), would 
not permit his daughter to be made the 
victim of a few perjured debauchees, and 
•of her husband’s fickleness or credulity. 
[Upon reconsidering this note, I think it 
probable that Clarendon’s conversation 
with his daughter, when he ascertained 
her marriage, was subsequent to the 3d 
of September. It is always difficult to 
make out his dates.] — 1845. 
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This estrangement of the king’s favour is sufficient to ac- 
count for Clarendon’s loss of power ; but his entire 
ruin was rather accomplished by a strange coali- 
tion of enemies,^ which his virtues, or his errors 
and infirmities, had brought into union. The cava- 
liers hated him on account of the act of indemnity, and the 
presbyterians for that of urriformity. Yet the latter were not| 
in general so eager in his prosecution as the others. * But 
he owed great part of the severity with which he was treated 


Lom of the 
kltiK’tf fa- 
vour. 
GoaUtion 
against 
Clarendon. 


the schemes of the intriguers were more 
mature, and the king more alienated, 
than was really the case ; and thus dis- 
graced himself at court instead of his 
enemy. Pari. Hist. 27G. Idfe of Clar. 
209. Before this time Pepys had heard 
that the chancellor had lost the king’s 
favour, and that Bristol, with Bucking- 
ham and two or three more, ruled him. 
May 15. 16'63. 

* A motion to refer the heads of charge 
against Clarendon to a committee was 
lost by 194 to 128; Seymour and Os- 
borne telling the noes, Birch and Clarges 
the ayes. Commons’ Journals, Nov, 6. 
1 667 . These names show how parties ran, 
Seymour and Osborne being high-flying 
cavaliers, and Birch a presbyterian. A 
motion that he be impeached for treason 
on the first article was lost by 172 to 103, 
the two former being tellers for the ayes: 
Nov. 9. In the Ilarleian MS, 881.wehave 
a copious account of the debates on this 
occasion, and a transcript in No. 1218. 
Sir Heneage Finch spoke much against 
the charge of treason ; Maynard seems to 
have done the same, A charge of secret 
correspondence wr'h Cromwell was in- 
troduced merely ad invidiam, the prose- 
cutors admitting that it was pardoned by 
the act of indemnity, but wishing to make 
the chancellor plead that : Maynard and 
Hampden opposed it, and it was given up 
out of shame without a vote. Vaugbah, 
aftef wards chief justice, argued that coun- 
selling the king to govern by a standing 
army was treason at common law, and 
seems to dispute what Finch laid down 
most broadly, that there can be no such 
thing as a common-law^ treason ; relying 
on a passage in Glanvill, where “seductio 
dominiregis” is said to be treason. May- 
nard stood up for the opposite doctrine. 
Waller and Vaughan argued that the sale 


of Dunkirk was treason, but the article 
passed without declaring it to be so; nor 
would the word have appeared probably 
in the iinpeachmen^ if a young lord 
Vaughan had not asserted that he could 
prove Clarendon to have betrayed the 
king’s councils, on which an article to 
that elfect was carried by 161 to 80. 
Garraway and Littleton were forward 
against the chancellor ; but Coventry 
seems to have taken no great part. See 
Pepys’s Diary, Dec. 3d and 6th, 1667. 
Baxter also says that the presbyteiian* 
were by no means strenuous against 
Clarendon, but rather the contrary, fear- 
ing that worse might come for the coun- 
try, as giving him credit for having kept 
oir military government. Baxter’s Idfe, 
part iii. 21. This is very highly to the 
honour of th.at party whom ho had so 
much oppressed, if not betrayed. “ It 
was a notable providence of God,” he 
says, “that this man, who had been the 
great instrument of state, and done almost 
all, and had dealt so cruelly with the non- 
conformists, should thus by his own friends 
be cast out and banished ; while those 
that he had persecuted were*the most 
moderate in his cause, and many for him. 
And it was a great ease that beftll the 
good people throughout the land by his 
dejection. For his way was to decoy men 
into conspiracies or to pretend plots, and 
upon the rumour of a plot the innocent 
people of many countries were laid in 
prison, so that no man knew when he 
was safe. Whereas since then, though 
•laws have been made more and more 
severe, yet a man knoweth a little better 
what he is to expect, when it is by a law 
that he is to be tried.” Sham plots there 
seem to have been ; but it is not reason- 
able to charge Clarendon with inventing 
them. Ralph, 122. 
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to his own pride and ungovernable passionateness, by which 
he had rendered very eminent men in the house of commons 
implacable, and to the language he had used as to the dignity 
and privileges of the house itself.^ A sense of this eminent 
person’s great talents as well as general integrity and con- 
scientiousness on the one hand, ^n indignation at the king’s 
ingratitude and the profligate counsels of those who sup- 
planted him on the other, have led most writers to overlook 
his faults in administration, and to treat all the articles of 
accusation against him as frivolous or unsupported. It is 
doubtless impossible to justify the charge of high Hisim- 

C.,. 1^1 ^ peachment ; 

treason, on which he was impeached ; but there are some^amcie. 
matters that never were or could be disproved ; and founded, 
our own kno^vledge enables us to add such grave accusations 
as must show Clarendon’s unfitness for the government of a 
free country.t 

1. It is the fourth article of his impeachment, that he 
‘‘advised and procured divers of his majesty’s sub- megaura. 
jects to be imprisoned against law, in remote islands, 
garrisons, and other places, thereby to prevent them from the 


* In his wrath against the proviso in- 
serted by sir George Downing, as above 
mentioned, in the bill of supply, Cla- 
rendon tol4 him, as he confesses, that the 
king could never be well served, while 
fellows of his condition were admitted to 
speak as much as they had a mind ; and 
that in the best times such presumptions 
had been punished with imprisonment by 
the loids of the council, without the king’s 
taking notice of it . 321. The king was 
naturally displeased at this insolent lan- 
guage towards one of his servants, a man 
who had filled an eminent station, and 
done services, for a suggestion intended 
to benefit the revenue. And it was a 
still more flagrant affront to the house of 
commons, of which Downing was a mem- 
ber, and where he had proposed this 
clause, and induced the house to adopt it. 

Coventry told Pepys “ many things 
about the chancellor’s dismissal, not fit to 
be spoken ; and yet not any unfaithful- 
ness to the king, but instar omnium, that 
he was so peat at the council-board and 
in the administration of matters there was 
no room for any body to propose any 
remedy for what was amiss, or to com- 
VOL. II 


pass any thing, though never so good for 
the kingdom, unless approved of by the 
chancellor ; he managing all things with 
that greatness which now will be removed, 
that the king may have the benefit of 
others’ advice.” Sept 2. 1667. Ilis own 
memoirs are full of proofs of this haughti- 
ness and intemperance. He set himself 
against sir William Coventry, and speaks 
of a man as able and virtuous as himself 
with marked aversion. See, too. Life of 
James, 398. Coventry, according to this 
writer, 431., was the chief actor in Cla- 
rendon’s impeachment, but this seems to 
be a mistake *, though he was certainly 
desirous of getting him out of place. 

The king. Clarendon tells us (438.), 
pretended that the anger of parliament 
was such, and their power too, as it was 
not in his power to save him. The fallen 
minister desired him not to fear the power 
of parliament, “ which was more or less, 
or nothing, as he pleased to make it.” 
So preposterous as well as unconstltiv 
tional a way of talking could not but 
aggravate his unpopularity with that 
great body he pretended to contemn, 
f State Trials, vi. 318. Park Hist. 

P 
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benefit of the law, and to produce precedents for the im- 
prisoning’ any other of his majesty’s subjects in like man- 
ner*” This was undoubtedly true. There was some ground 
for apprehension on the part of the government from those 
bold spirits who had been accustomed to revolutions, and 
drew encouragement from the vices of the court and the 
embarrassments of the nation. Ludlow and Algernon Sid- 
ney, about the year 1665, had projected an insurrection, the 
latter soliciting Louis XIV. and the pensionary of Holland 
for aid.“*^ Many officers of the old army, Wildman, Creed, 
and others, suspected, perhaps justly, of such conspiracies, 
had been illegally detained in prison for several years, and 
only recovered their liberty on Clarendon’s dismissal. t He 
had too much encouraged the hateful race of informers, 
though he admits that it had grown a trade by which men 
got money, and that many were committed on slight 
grounds, t Thus colonel Hutchinson died in the close con- 
finement of a remote prison, far more probably on account 
of his share in the death of Charles L, from which the act 
of indemnity had discharged him, than any just pretext of 
treason. § It was difficult to obtain a habeas corpus from 
some of the judges in this reign. But to elude that prct- 
vision by removing men out of the kingdom, was such ai 
offence against the constitution, as may be thought enough t© 
justify the impeachment of any minister. 

2. The first article, and certainly the most momentous, 
asserts, “ That the earl of Clarendon hath designed a standing 
^army to be raised, and to govern the kingdom thereby, and 
^advised the eking to dissolve this present parliament, to lay 
^'aside all thoughts of parliaments for the future, to govern by 
a military power, and to maintain the same by free quarter 
]and contribution,” Ihia waa prodigiously exaggerated ; yet 
Hhere.was scmae foundation for a part of it. In the disastrous 
summer of 1667* when the Dutch fleet had insulted our 


♦ Ludlow, iii. 118. 185. et post. Cla- 
rendon’s Life, 290. Burnet, 228. (Eiivres 
ae Louis XIV. U. 2b4. 

f Harris’s Lives, v, 2^. Biogr. Brit, 
art. HAaaixOTOM. Life of James, 398. 
Somers Tracts, vii. 530. 534. 
f See Kem et’s Register, 757. Ralph, 


78. et post, Harris’s Lives, v. 182., for 
the proofs of this. 

§ Mem. of Hutchinson, 303. It seems, 
however, that he was suspected of some 
concern with an intended rising in 1663, 
though nothing was proved against him. 
Miscellanea Aulica, 319. 
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coasts, and burned our ships in the Medway, the exchequer 
being empty, it was proposed in council to call together im- 
mediately the parliament, which then stood prorogued to a 
day at the distance of some months. Clarendon, who feared 
the hostility of the house of commons towards himself, and 
had pressed the king to dissolve it, maintained that they 
could not legally be summoned before the day fixed ; and, 
with a strange inconsistency, attaching more importance to 
the formalities of law than to its essence, advised that the 
counties where the troops were quartered should be called 
upon to send in provisions, and those where there were no 
troops to contribute money, which should be abated out of 
the next taxes. And he admits that he might have used the 
expression of raising contributions, as in the late civil war. 
This unguarded and unwarrantable language, thrown out at 
the council-table where some of his enemies were sitting, 
soon reached the ears of the commons, and, mingled up with 
the usual misrepresentations of faction, was magnified into a 
charge of high treason.* 

3. The eleventh article charged lord Clarendon with having 
advised and effected the sale of Dunkirk to the s^ieof 
French king, being ’part of his majesty’s dominions, 
for no greater value than the ammunition, artillery, and 
stores were worth. The latter part is generally asserted to 
be false* The sum received is deemed the utmost that Louis 
would have given, who thought he had made a close bargain. 
But it is very difficult to reconcile what Clarendon asserts in 
his defence, and much more at length in his Life, (that the 
business of Dunkirk was entirely decided before he had any 
thing to do in it, by the advice of Albemarle and Sandwich,) 
with the letters of d’Estrades, the negotiator in this transac- 
tion on the part of France. In these letters, written at the 
time to Louis XIV., Clarendon certainly appears not only as 
the person chiefly concerned, but as representing himself 
almost the only one of the council favourable to the measure, 


♦ Life of Clarendon, 424. Pepys 
says, the parliament was called together 
** against the duke of York’s mind datly, 
who did rather advise the king to raise 
money as he pleased; and against the 
chancellor, who told the king that queen 


Elizabeth did do all her business in 1588 
without calling a parliament, and so 
might he do for any thing he saw,” June 
25. 1667. He probably got this from 
his friend sir W. Coventry. 
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and having to overcome the decided repugnance of South- 
ampton, Sandwich, and Albemarle.* I cannot indeed see 
any other explanation than that he magnified the obstacles in 
the way of this treaty, in order to obtain better terms ; a 
management not very unusual in diplomatical dealing, but, 
in the degree at least to which he carried it, scarcely re- 
concilable with the good faith we should expect from this 
minister. For the transaction itself, we can hardly deem it 
honourable or politic. The expense of keeping up Dunkirk, 
though not trifling, would have been willingly defrayed by 
parliament ; and could not well be pleaded by a government 
which had just encumbered itself with the useless burthen of 
Tangier, That its possession was of no great direct value 
to England must be confessed ; but it was another question 
whether it ought to have been surrendered into the hands of 
France. 

4. This close connexion with France is indeed a great 
reproach to Clarendon’s policy, and was the spring of mis- 
chiefs to which he contributed, and which he ought to have 
foreseen. What were the motives of these strong professions 
of attachment to the interests of Louis XIV. which he m^kes 
in some of his letters, it is difficult to s^y, sinc^ he 
doubtedly an ancient prejudice against that nation and its 


* Ralph, 78, & The overture came 
from Clarendon, the French having no 
expectation of it. The worst was that, 
just Ipfefore, he had dwelt in a speech to 
parliament on the importance of Dun- 
kirk. This was on May 19. 1662. It 
appears by Louis XIV. ’s own account, 
which certainly does not tally with some 
other authorities, that Dunkirk had been 
so great an object with Cromwell, that it 
was the stipulated price of the English 
alliance. Louis, however, was vexed at 
this, and determined to recover it at any 
price : il est certain que je ne pouvois 
trop donner pour racheter Dunkerque. 
He sent d’Estrades accordingly to Eng- 
land in 1661, directing him to make this' 
his great object. Charlesif told the am- 
bassador that Spain had made him great 
oflers, but he would rather treat with 
France. Louis was delighted at this; 
and though the sum asked was consider- 
able, 5,000,000 Uvres, he vrould not break 


off, but finally concluded the treaty for 
4,000,000, payable in three years ; nay, 
saved 500,000 without its being found 
out by the English, for a banker having 
offered them prompt payment at this dis- 
count, they gladly accepted it ; but this 
banker was a peison employed by Louis 
himself, who had the money ready. He 
had the greatest anxiety about this affair 
for the city of London deputed the lord 
mayor to offer any sum so that Dun- 
kirk might not be alienated. (Euvres 
de Louis XIV. i. 167. If this be alto- 
gether correct, the king of France did 
not fancy he had made so bad a bargain ; 
and indeed, with his projects, if he had 
the money to spare, he could not think 
so. Compare the M^moires d’Estrades, 
and the supplement to the third volume 
of Clarendon State Papers. The his- 
torians are of no value, except as they 
copy from some of these original testi- 
meuies. 
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government. I should incline to conjecture that his know- 
ledge of the king’s unsoundness in religion led him to keep 
at a distance from the court of Spain, as being far more 
zealous in its popery, and more connected with the Jesuit 
faction, than that of France; and this possibly influenced him 
also with respect to the Portuguese match, wherein, though 
not the first adviser, he certainly took much interest; an alli- 
ance as little judicious in the outset, as it proved eventually 
fortunate.’'*' But the capital misdemeanor that he i soiio>j:ation 
committed in this relation with France was the clan- ^ "’oney. 
destine solicitation of pecuniary aid for the king. He first 
taught a lavish prince to seek the wages of dependence in a 
foreign power, to elude the control of parliament by the help 
of Frencli money.t The purpose for which this aid was 
asked, the succour of Portugal, might be fair and laudable ; 
but the precedent was most base, dangerous, and abominable. 

king who had once tasted the sweets of dishonest and 
plandestine lucre would, in the words of the poet, be no more 
capable afterwards of abstaining from it, than a dog from his 
greasy offal. 

These are the errorA of Clarendon’^ political life ; which, 
besides^his notorious concurxence in all measure^ of clarendon 

. 1 ' T I r • fatilts as a 

seventy anil restraint towards the non-conioTmists, tnimster, 
fend to diminish our respect for his memory, and to exclude 
his name from that list of great miiJ wi^e ministers, where 
some aj'e willing to place him near the head, tf I may seem 
to rny readers less favourable to so eminent a person than 
common history might warrant, it is at least to be said 'that 
I have formed my decision from his own recorded sentiments, 
or from equally undisputable sources of authority. The pub- 
lication of his life, that is, of the history of his administration, 


• Life of Clar. 78. Life of James, 
393 . 

t See supplement to third volume of 
Clarendon State Papers, for abundant 
evidence of the close connexion between 
the courts of France and England. The 
former offered bribes to lord Clarendon 
so frequently and unceremoniously, that 
one is disposed to think he did not show 
so much indignation at the first overture 
as he ought to have done. See pp 1.4. 


13 . The aim of Louis was to effect the 
match with Catharine. Spam would 
have given a great portion with any pro- 
testant princess, in order to break it. 
Clarendon asked, on his master’s account, 
for 50 , 000 /. to avoid application to par- 
liament ; p. 4 . The French offered a se- 
cret loan, or subsidy perhaps, of 2,000,000 
livres for the succour of Portugal. This 
was accepted by Clarendon; p. 15 .; but 
I do not find any thing more about it. 



70 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XI. 


iias not contributed to his honour. We find in it little or 
nothing of that attachment to the constitution for which he 
had acquired credit, and some things which we must struggle 
hard to reconcile with his veracity, even if the suppression of 
truth is not to be reckoned an impeachment of it in an his- 
torian. ♦ But the manifest profligacy of those who contri- 
buted most to his ruin, and the measures which the court 
took soon afterwards, have rendered his administration .com- 
paratively honourable, and attached veneration to bis memory. 
We are unwIJiBg to believe that there was any thing to. cen- 
sure in a minister, whom Buckingham persecuted, and against 
whom Arlington intrigued.t 


* As no one, who regards with attach- 
ment the present system of the English 
constitution, can look upon lord Claren- 
don as an excellent minister, or a friend to 
the soundest principles of civil and religi- 
ous liberty ; so no man whatever can avoid 
considering his incessant deviations from 
the great duties of an historian as a moral 
blemish in his character. He dares very 
frequently to say what is not tiiie, and 
what he rpust have known to be other- 
wise ; he does not dare to say what is 
true. And it is almost an aggravation 
of this reproach, that he aimed to deceive 
posterity, and poisoned at the fountain a 
st^-eam fn m which another generation 
was to drink. No defence has ever been 
set up for the fidelity of Clarendon’s His- 
tory ; nor can men, who have sifted 
the authentic materials, entertain much 
difference of judgment in this respect; 
though, as a monument of powerful abi- 
lity and impressive eloquence, it will 
always be read wfth that delight which 
we receive from many great historians, 
especially the ancient, independent of any 
confidence in their veracity. 

One more instance, before wc quit lord 
Clarendon for ever, may here be men- 
tioned of his disregard for truth. The 
strange tale of a fruitless search after the 
restoration for the body of Charles I. is 
well known. Lords &uthampton and 
Lindsey, he tells us, who bad assisted at - 
their master’s obsequies ib St. George’s 
chapel at W indsor, v^re so overcome 
with grief, that they could not recognise 
the place of interment ; an^, after several 
vain attempts, the search was abandoned 
in despair. Hist, of Rebellion, vi. 214. 


Whatever motive the noble historian may 
have had for this story, it is absolutely 
incredible that any such ineffectual search 
was ever made. Nothing could have 
been more easy tlian to have taken up the 
pavement of the choir. But this was 
unnecessary. Some at least of the work- 
men employed must have remembered the 
place of the vault. Nor did it depend on 
them ; for sir Thomas Herbert, who was 
present, had made at the time a note of the 
‘»pot, “ just ojiposite the eleventh stall on 
the king’s side.” Herbert’s Memoirs, 
142. And we find from Pepys’s Diary, 
Feb. 26. 1666, that “ he was shown 
at Windsor, where the late king was 
buried, and king Henry VIII., and my 
lady Seymour.” In which spot, as is well 
known, the royal body has twice been 
found, once in the reign of Anne, and 
again in 1813. [It has been sometimes 
suggested, that Charles II. having re- 
ceived a large sum of money from par- 
liament towards his father’s funeral, chose 
to have it believed that the body could 
not be found. But the vote of 70,000/. 
by the commons for this purpose was on 
Jan. 30. 1678, long after the pretended 
search which Clarendon has mentioned. 
Wren was directed to make a design for 
a monument, which is in All Souls’ Col- 
lege ; but no further steps were taken. 
Ellis’s Letters, 1st series, vol. iii p. 329. 
It seems very unlikely that the king 
ever got the money which had been voted, 
and the next parliaments were not in a 
temper to repeat the offer. — 1845.] 
f The tenor of Clarendon’s life and 
writings almost forbids any surmise of 
pecuniary corruption. Yet this is insinu- 
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A distinguished characteristic of Clarendon had been his 
firmness, called indeed by most pride and obstinacy, His pusu- 
which no circumstances, no penis, seemed likely to 
bend. But his spiriJt |^^nk all cmce with his fortune. Cling- 
ing too long to office, and cheating himself against all pro- 
bability with a hope of his master’s kindness when he had 
lost his confidence, he forgot that dignified philosophy which 
ennobles a voluntary retirement, that stern courage which 
innocence ought to inspire ; and hearkening to the king’s 
treacherous counsels, fled before his enemies into a foreign 
country. Though the impeachment, at lea^t in the point of 
high treason, cannot be defended, it is impossible to jand conse- ^ 
deny that the act of banishment, under the circum- *«ent. 
stances of his flight, was capable, in the main, of full justifi- 
cation. In an ordinary criminal suit, a process of outlawry 
goes against the accused who flies from justice ; and his neg- 
lect to appear within a given time is equivalent, in cases of 
treason or felony, to a conviction of the offence ; can it be 
complained of, that a minister of state, who dares not confront 
a parliamentary impeachment, should be visited with an ana- 
logous penalty ? But, whatever injustice and violence may be 
found in this prosecution, it established for ever the right of 
impeachment, which the discredit into which the long parlia- 
ment had fallen exposed to some hazard ; the strong abettors 
of prefogative, such as Clarendon himself, being inclined to 
dispute this responsibility of the king’s advisers to parliament. 
The commons had, in the preceding session, sent up an im- 
peachment against lord Mordaunt, upon charges of so little 
public moment, that they may be suspected of having chiefly 
had in view the assertion of this important ^privilege.* It 


ated by Pepys, on the authority of Evelyn, 
April 27. and May 1 6. 1 607 . But the one 
was gossiping, though shrewd; and the 
other feeble, though accomplished. Lord 
Dartmouth, who lived in the next age, 
and whose splenetic humour makes him 
no good witness against any body, charges 
him with receiving bribes from the main** 
instruments and promoters of the late 
troubles, and those who had plundered 
the royalists, which enabled him to build 
his great mansion in Piccadilly ; assert- 
ing that it was full of pictures belonging 


to families who had been despoiled of 
them. “ And whoever had a mind to see 
what great families had been plundered 
during the civil war, might find some 
remains either at Clarendon -house or at 
Cornbury.” Note on Burnet, 88, 

The character of Clarendon as a mi- 
nister, is fairly and judiciously drawn by 
Maepherson, Hist, of England, 98. ; a 
woik by no means so full of a tory spirit 
as has been supposed. 

* Pari. Hist. 347. 
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was never called in question from this time ; and indeed they 
took care during the remainder of this reign, that it should 
not again be endangered by a paucity of precedents.* 

The period between the fall of Clarendon in I 667 , and 
the commencement of lord Dauby^s administration in 1673, 
is generally reckoned one of the most disgraceful in the an- 
Cabai «als of our monarchy. This was the age of what is 
ministry, usually denominated the Cabal administration, from 
the five initial letters of sir Thomas Clifford, first commis- 
sioner of the treasury, afterwards lord Clifford and high 
treasurer, the earl of Arlington, secretary of state, the duke 
of Buckingham, lord Ashley, chancellor of the exchequer, 
afterwards earl of Shaftesbury and lord chancellor, and lastly. 
Scheme of ^^0 dukc of Lauderdale. Yet, though the counsels 
these persons soon became extremely pernicious 
indulgence. dishonourablc, it must be admitted that the first 
measures after the banishment of Clarendon, both in domestic 


^ The lords refused to commit the earl 
of Clarendon on a general impeachment 
of high treason ; and, in a conference 
with the lower house, denied the autho- 
rity of the precedent in Strafford’s case, 
which was pressed upon them. It is re- 
markable that the managers of this con- 
ference for the commons vindicated the 
first proceedings of the long parliament, 
which shows a considerable change in 
their tone since 1661. They do not, how- 
ever, seem to have urged, whatds an ap- 
parent distinction between the two pre- 
cedents, that the commitment of Strafford 
Avas on a verbal request of Pym in tlie 
name of the commons, without alleging 
any special matter ^of treason, and con- 
sequently irregular and illegal ; while 
the 1 6th article of Clarendon’s impeach- 
ment charges him with betraying the 
king’s counsels to his enemies; which, 
however untrue, evidently amounted to 
treason within the statute of Edward 
III.; so that the objection of the lords 
extended to committing any one for 
treason upon impeachment, without all 
the particulai^y required in an indict- 
ment. This showed a very coanmendable 
regard to the liberty of tljie subject ; and 
from this time we do not find tWe vague 
and unintelligible accusations, whether 
of treason or misdemeanor, so usual in 
former proceedings of parliament. Pari. 


Hist. 387. A protest was signed by 
Buckingham, Albemarle, Bristol, Ar- 
lington, and others of their party, in- 
cluding three bishops (Cosins, Croft, and 
anothei), against the refusal of their 
house to commit Clarendon upon the 
general charge. A few, on the other 
hand, of whom Hollis is the only re- 
markable name, protested against the bill 
of banishment. . 

“ The most fatal blow (says James) 
the king gave himself to his power and 
prerogative, was when he sought aid from 
f he house of commons to destroy the earl 
of Clarendon : by that he put that house 
again in mind of their impeaching privi- 
lege, which had been wrested out of their 
hands by the restoration ; and when mi- 
nisters found they were like to be left to 
the censure of parliament, it made them 
have a greater attention to court an in- 
terest there than to pursue that of their 
princes, from whom they hoped not for 
so sure a support.” Life of James, 593. 

The king, it is said, came rather slowly 
into the measure of impeachment ; but 
jiecarae afterwards so eager, as to give the 
attorney-general. Finch, positive orders to 
be active in it, observing him to be silent. 
Carte’§ Ormond, ii, 353, Buckingham 
had made the king great promises of 
what the commons would do, in case he 
would sacrifice Clarendon, 
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and foreign policy, were highly praiseworthy. Bridgeman, 
who succeeded the late chancellor in the custody of the great 
seal, with the assistance of chief baron Hale and bishop Wil- 
kins, and at the instigation of Buckingham, who, careless about 
every religion, was from humanity or politic motives friendly 
to the indulgence of all, laid the foundations of a treaty with 
the non-conformists, on the basis of a comprehension for the 
presbyterians, and a toleration for the rest.* They had nearly 
come, it is said, to terms of agreement, so that it was thought 
time to intimate their design in a speech from the throne. 
But the spirit of 1662 was still too powerful in the commons ; 
and the friends of Clarendon, whose administration this change 
of counsels seemed to reproach, taking a warm part against 
all indulgence, a motion that the king be desired to send for 
such persons as he should think fit to make proposals to him 
in order to the uniting of his protestant subjects, was negatived 
by 176 to 70.t They proceeded, by-iilmost an equal majority, 
to continue the bill of 1664, for suppressing seditious con- 
venticles ; which failed, however, for the present, in conse- 
quence of the sudden prorogation.^ 

But whatever difference of opinion might at that time pre- 
vail with respect to this tolerant disposition of the 
new government, there was none as to their great 
measure in external policy, the triple alliance with Holland 
and Swtjden. A considerable and pretty sudden change bad 
taken place in the temper of the English people towards 
France. Though the discordance of national character, and 
the dislike that seems natural to neighbours, as well as in 


* Kennet, 293. 300. Burnet. Bax- 
ter, 23. '^riie design was to act on the 
principle of the declaration of 1600, so 
that presbyterian ordinations should pass 
sub inodo. Tillotson and Stillingfleet 
were concerned in it. The king was at 
this time exasperated against the bishops 
for their support of Clarendon. Burnet, 
ibid. Pepys's Diary, 21st Dec. 1667. 
And he had also deeper motives. 

f Pari. Hist. 421. Ralph, 170. Carte’s 
Life of Ormond, ii. 362. Sir Thomas 
I.ittleton spoke in favour of the com- 
prehension, as did Seymour and Waller; 
all of them enemies of Clarendon, and 
probably connected with the Buckingham 


faction : but the church party was much 
too strong for them. Pepys says the 
commons were furious against the pro- 
ject ; it was said that whoever proposed 
new laws about religion must do it with 
a rope about his neck. Jan. 10. 1668. 
This is the fiist instance of a triumph 
obtained by the church over the crown 
in the house of commons. Ralph ob- 
♦serves upon it, ** It is not for nought 
that the words church and state are so 
often coupled together, and that the first 
has so insolently usurped the precedency 
of the last.” 

J Pari. Hist. 422. 
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some measure the recollections of their ancient hostility, had 
at all times kept up a certain ill will between the two, it is 
manifest that before the reign of Charles 11. there was not 
that antipathy and inveterate enmity towards the French in 
general, which it has since been deemed an act of patriotism 
to profess. The national prejudices, from the accession of 
Elizabeth to the Restoration, ran far more against Spain ; 
and it is not surprising that the apprehensions of that am- 
bitious monarchy, which had been very just in the age of 
Philip II., should have lasted longer than its ability or in- 
clination to molest us. But the rapid declension of Spain, 
after the peace of the Pyrenees, and the towering ambition of 
Louis XIV., master of a kingdom intrinsically so much more 
formidable than its rival, manifested that the balance of power 
in Europe, and our own immediate security, demanded a 
steady opposition to the aggrandisement of one monarchy, 
and a regard to the preservation of the other. These indeed 
were rather considerations for statesmen than for the people ; 
but Louis was become unpopular both by his acquisition of 
Dunkirk at the expense, as it was thought, of our honour, 
and much more deservedly by his shuffling conduct in the 
Dutch war, and union in it with our adversaries. Nolildug 
therefore gave greater satisfaction in Epglimd than the triple 
afliaiice, and consequent peace of Aix la Chapelle, which 
saved the Spanish Netherlands from absolute conquest, 
tho^h not' without important sacrifices.* 

Cnarfes Wrnselr meanwhile by no means partook in this 
common jealousy of France. He had, from the 
time of his restoration, entered into close relations 
France, power, which a short period of hostility 

had interrupted without leaving any resentment in his mind. 
It is now known that, while his minister was negotiating ^t 
the Hague for the triple alliance, he had made overtures for 
a clandestine treaty with Louis, through his sister the duchess 


* France retained LiUe, Tournay, 
Douay, Charleroi, add other places, by 
the treaty. The allies were surprised, 
and not pleased, at the choice Spain made 
of yielding these towns in order to save 
Franche Comte. Temple’s Letters, 97, 


In fact, they were not on good terms 
with that power j she had even a project, 
out of spite to Holland, of giving up the 
Netherlands entirely to France, in ex- 
change for Rousillon, but thought better 
of it on cooler reflection. 
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of Orleans, the duke of Buckingham, and the French am- 
bassador Rouvigny."^ As the king of France was at first 
backward in meeting these advances, and the letters published 
in regard to them are very few, we do not find any precise 
object expressed beyond a close and intimate friendship. 
But a few words in a memorial of Rouvigny to Louis XIV. 
seem to let us into the secret of the real purpose. “The 
duke of York,’’ he says “ wishes much for this union ; 
the duke of Buckingham the same : they use no art, but 
say that nothing else can re-establish the affairs of this 
court.” t 

Charles II. was not of a temperament to desire arbitrary 
power, either through haughtiness and conceit of 
his station, which he did not greatly display, or to be abso* 
through the love of taking into his own hands the 
direction of public affairs, about which he was in general 
pretty indifferent. He did not wish, as he told lord Essex, 
to sit like a Turkish sultan, and sentence men to the bow- 
string, but could not bear that a set of fellows should inquire 
into his conduct, t His aim, in fact, was liberty rather than 
power; it was that immunity from controLaiJud ip. 
which men of his character place a great part /^f, their 
happiness. For some years he had cared prohah^^j^ry 
littfe about enhancing his prerogative, content with the 
lop-lty though qppfi with the liberality^ of his parlia- 
ment. And had he not been drawn, against lus oetter 
judgment, into the war with Holland, this harmony, might 
perhaps have been protracted a good deal longer. But the 
vast expenditure of that war, producing little or no decisive 
success, and coming unfortunately at a time when trade was 
not very thwmg, and when rent» had conaidfimbly Mien, 
exasnerated men agahtat tha pi^diggjto of the court, to 
which they might justly ascribe part oitheir burthens, and, 
with the usual believed Jthat much v^ore 

of th^ waa due Hence the bill appointing commissioners 


* Dalrymple, ii. 5 et post. Temple must yet have another war with the 
was not treated very favourably by most Dutch before it be long.” Temple’s 
of the ministers on his return from con- Letters, 123. 
eluding the triple alliance ChflTord said f Dalrymple, ii 12. 

to a friend, “ Well, for all this noise, we | Burnet 
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of public account, so ungrateful to the king, whose personal 
reputation it was likely to affect, and whose favourite excesses 
it might tend to restrain. 

He waa alniost equally provoked by the licence of his peo- 
tongues. A court like that of Charles is the natural 
topic of the idle, as well as the censorious. An administra- 
tion so ill-conducted could not escape the remarks of a well- 
educated and intelligent city. There was one method of 
putting an end to these impertinent comments, or of render- 
ing them innoxious ; but it was the last which he would have 
adopted. Clarendon informs us that the king one day com- 
plaining of the freedom, as to political conversation, taken in 
coffee-houses, he recommended either that all persons should 
be forbidden by proclamation to resort to them, or that spies 
should be placed in them to give information against seditious 
speakers.* The king, he says, liked both expedients ; but 
thought it unfair to have recourse to the latter till the former 
had given fair warning, and directed him to propose it to the 
council ; but here, sir William Coventry objecting, the king 
was induced to abandon the measure, much to Clarendon’s 
disappointment, though it probably saved him an additional 
article in his impeachment. The unconstitutional and arbi- 
trary tenor of this great minister’s notions of government is 
strongly displayed in this little anecdote. Coventry was an 
enlightened, and, for that age, an upright man, whose enmity 
Clarendon brought on himself by a marked jealousy of his 
abilities in council. 

Those who stood nearest to the king were not backward 
to imitate his discontent at the privileges of his people and 
their representatives. The language of courtiers and court- 
ladies is always intolerable to honest men, especially that of 
such courtiers as surrounded the throne of Charles II. It is 
worst of all amidst public calamities, such as pressed very 
closely on one anqther in a part of his reign ; the awful 
pestilence of 1665, the still more ruinous fire of 1666, the 
fleet burned by the Patch in the Medway ne^^t summer. No 
one could reproaiih the king for outward inactivity or indif- 
ference during the great fire. But there were some, as 


* Life of Clarendon, 357. 
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Clarendon tells us, who presumed to assure him, that this 
was the greatest blessing that God had ever conferred on 
him, his restoration only excepted ; for the walls and gates 
being now burned and thrown down of that rebellious city, 
which was always an enemy to the crown, his majesty would 
never suffer them to repair and build them up again, to be a 
bit in his mouth and a bridle upon his neck ; but would keep 
all open, that his troops might enter upon them whenever he 
thouglit it necessary for his service; there being no other 
way to govern that rude multitude but by force.” * This 
kind of discourse, he goes on to say, did not please the king. 
But here we may venture to doubt his testimony ; or, if the 
natural good temper of Charles prevented him from taking 
pleasure in such atrocious congratulations, we may be sure 
that he was not sorry to think the city more in his power. 

It seems probable that this loose and profligate way of 
speaking gave rise, in a great degree, to the suspicion that 
the city had been purposely burned by those who were more 
enemies to religion and liberty than to the court. The papists 
stood ready to bear the infamy of every unproved crime ; and 
a committee of the house of commons collected evidence 
enough for those who were already convinced, that London 
had been burned by that obnoxious sect. Though the house 
did not proceed farther, there can be no doubt that the 
inquiry*contributed to produce that inveterate distrust of the 
court, whose connexions with the popish faction were half 
known, half conjectured, which gave from this time an 
entirely new complexion to the parliament. Prejudiced as the 
commons were, they could hardly have imagined the catholics 
to have burned the city out of mere malevolence ; but must 
have attributed the crime to some far-spreading plan of 
subverting the established constitution.! 


* Life of Clarendon, 355. secured in their quarters ; and for this 

t State Trials, vi, 807. One of the the 3d of September following was fixed 
oddest things connected with this fire upon as a lucky day. This is undoubtedly 
was, that some persons of the fanatic • to be read in the London Gazette for 
party had been hanged in April, for a April 30. 1666 ; and it is equally certain 
conspiracy to surprise the Tower, mur- that the city was in flames on the Sd of 
der the duke of Albemarle and others, September. But, though the coinci- 
and then declare for an equal divison of dence is curious, it would be very weak 
land's, Ac. In order to eflfect this, the to think it more than a coincidence, for 
city was to be fired, and the guards the sartie reason as applies to the sus- 
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The retentidi of the king’s guards had excited some jea- 
lousy, though no complaints seem to have been made of 
it in parliament ; but the sudden levy of a considerable force 
in 1667, however founded upon a very plausible pretext from 
the circumstances of the war, lending credit to these dark 
surmises of the court’s sinister designs, gave much greater 
alarm. The commons, summoned together in July, instantly^! 
addressed the king to disband his army as soon as the peace i 
should be made. We learn from the duke of York’s private 
memoirs, that some of those who were most respected for 
their ancient attachment to liberty, deemed it in jeopardy at 
this crisis. The earls of Northumberland and Leicester, lord 
Hollis, Mr. Pierpoint, and others of the old parliamentary 
party, met to take measures together. The first of these told 
the duke of York that the nation would not be satisfied with 
the removal of the chancellor, unless the guards were dis- 
banded, and several other grievances redressed. The duke 
bade him be cautious what he said, lest he should b#* obliged 
to inform the king ; but Northumberland replied that it was 
his intention to repeat the same to the king, which he did 
accordingly the next day.* 

This change in public sentiment gave warning to Charles 
that he could not expect to reign with as little trouble as he 
had hitherto experienced ; and doubtless the recollection of 
his father’s history did not contribute to cherish the* love he 
sometimes pretended for parliaments.t His brother, more 
reflecting and more impatient of restraint on royal authority, 
saw with still greater clearness than the king, that they could 

picion which the catholics incurred; that he had done already in the matter of ac- 
the mere destruction of the city could counts. For if it be not necessary, it is 
not have been the object of any party, a king’s care and happiness to content his 
and that nothing was attempted to ma- people. I doubt, as men will never part 
nifest any further design. willingly with their money, unless they 

♦ Maephersou’s Extracts, 38. 49, Life be well persuaded it will be employed 
of James, 426. directly to those ends for which they 

t [‘* I am sorry,” says Temples very gave it, so they will never be satisfied 
wisely and virtuously, ** his ^majesty with a government, unless they see men 
should meet with any thing he did not* are chosen into oflSces and employments 
look for at the opening of this sesaon of by being fit for them, continued for dis- 
parliament; but confess 1 do not .see charging them well, rewarded for extra- 
why his majesty should [not] %ot only ordinary merit, and punished for remark, 
consent, but encourage any inquiries or able faults.” March 2. 1668. Courtenay 
disquisitions they deshre to make into the Life of Temple, vol. ii. p. 90.] — 1 845. 
miscarriages of the late war, as well as 
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only keep the prerogative at its desired height by means of 
intimidation. A regidar army was indispensable ; but to 
Keep up an army in spite pf parliament^ or to raise money for 
Its support without parliament, were very difficult under- 
takings. It seemed necessary to call in a more powerful 
arm than their own ; and, by establishing the closest union 
with the king of France, to obtain either military or pecu- 
niary succours from him, as circumstances might demand. 
But there was another and not less imperious motive for a 
secret treaty. The king, as has been said, though little 
likely, from the tenor of his life, to feel very strong and last- 
ing impressions of religion, had at times a desire to testify 
publicly his adherence to the Romish communion. The 
duke of York had come more gradually to change the faith 
in which he was educated. He describes it as the result of 
patient and anxious inquiry ; nor would it be possible there- 
fore to fix a precise date for his conversion, which seems to 
have been not fully accomplished till after the restoration.* 
lie however continued in conformity to the church of Eng- 
land ; till, on discovering that the catholic religion exacted 
an outward communion, which he had fancied not indis- 
pensable, he became more uneasy at the restraint that policy 
iinposed on him. This led to a conversation with the king, 
of whose private opinions and disposition to declare them he 
was probably informed, and to a close union with Clifford 
and Arlington, from whom he had stood aloof on account of 
their animosity against Clarendon. The king and duke held 
a consultation with those two ministers, and with lord 
Arundel of War dour, on the 25 th of January, 16G9, to 


* He tells us himself that it began by 
his reading a book written by a learned 
bishop of the church of England to clear 
her from schism in leaving the Roman 
communion, which had a contrary effect 
on him; especially when, at the said 
bishop’s desire, he read an answer to it. 
This made him inquisitive about the, 
grounds and manner of the Reformation. 
After his return^ Heylin’s History of the 
Reformation, and the preface to Hooker s 
Ecclesiastical Polity, thoroughly con- 
vinced him that neither the church of 
England, nor Calvin, nor any of the re- 


formers, had power to do what they did ; 
and he was confident, he said, that who- 
soever reads those two books with atten- 
tion and without prejudice, would be of 
the same opinion. Life of James, i. 6‘i9. 
The duchess of York embraced the same 
creed as her husband, and, as he tells us, 
without knowledge of his sentiments, but 
one year before her death in 1670 . She 
left a paper at her death, containing the 
reasons for her change. See it in Kennct, 
320 . It is plain that she, as well as the 
duke, had been influenced by the Roman- 
izing tendency of some Anglican divines. 
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discuss the ways and methods fit to be taken for the ad- 
vancemetit of the catholic religion in these kingdoms. The 
king spoke earnestly, and with tears in his eyes. After a 
long deliberation, it was agreed that there was no better 
way to accomplish this purpose than through France ; the 
house of Austria being in no condition to give any assist- 
ance.* 

The famous secret treaty, which, though believed on pretty 
Secret treaty cvideiice not long after the time, was first 
Dfioro, actually brought to light by Dalrymple about half a 
century since, began to be negotiated very soon after this con- 
sultation.f We find allusions to the king’s projects in one 
of his letters to the duchess of Orleans, dated 22d March, 
itsobects another of June 6., the methods he 

was adopting to secure himself in this perilous junc- 
ture appear. He was to fortify Plymouth, Hull, and Ports- 
mouth, and to place them in trusty hands. The fleet was 
under the duke, as lord admiral ; the guards and their offi- 
cers were thought in general well affected § ; but his great 
l*eliance was on the most Christian kinsr. He stipulated for 


Macpherson, 50, Life of James 4 14. 
f Do Witt was apprised of the in- 
trigue between France and England as 
early as April, 1669, through a Swedish 
agent at Parifli. Temple, 179. Temple 
himself, to the ijourse ot that year, be- 
came convinfced that the king’s views 
were not those of his people, and reflects 
.severely on his conduct in a letter, De- 
cember 24. 1669, p. 206. In September, 
1670, on his sudden recall from the 
Hague, De Witt told him his suspicions 
of a clandestine treaty .241. He was re- 
ceived on his return coldly by Arlington, 
and almost with rudeness by Clifford. 
244. They knew he would never concur 
in the new projects. But in 1682, during 
one of the intervals when Charles was 
playing false with his brother Louis, the 
latter, in revenge, let an abbe Primi, 
in a history of U»e Dutch war, publish 
an account of the whole secret treaty, 
under the name of Count de St. IV^jolo. 
This book was immediately suppressed 
at the instance of the English^ ambas- 
sador ; and Primi was sent for a ^ort 
time to the Bastile. But a pamphlet, 
published in London just after the Revo- 


lution, contains extracts from it Ual- 
ryniple, ii. 80. Somers Tracts, vili 19. 
State Tracts, temp. W, III., vol. i. p. 1. 
Hail. Misc., ii 387. (Eiivres de Louis 
XIV., vi. 476. It is singular ftiat Ilume 
should have slighted so well authenti- 
cated a fact, even before Dalryrnple’s pub- 
lication of the treaty ; but I suppose he 
had never heard of Priini’s book. [Yet 
it had been quoted by BoUngbroke, Dis- 
sertation on Parties, Letter iv., who al- 
ludes also to “ other proofs, which have 
not seen the light,” And, in the “ Let- 
ters on the Study of History,” Lett, vii., 
he is rather more explicit about “ the 
private relations I have read formerly, 
drawn up by those who were no enemies 
to such designs, and on tlie authority of 
those who were parties to them.”] The 
original treaty has lately been published 
by Dr. Lingard from lord Clifford’s 
cabinet. [Dalrymple had only given a 
rough draught from the depot at Ver- 
sailles, drawn by sir Richard Bealiiig for 
the French courL The variations are 
not very material.] 

^ Dalrymple, it 22. 

§ Dalrymple, 23, Life of James, 442. 
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SOOjOOO/, annually, and for the aid of 6000 French troops.* 
In return for such important succour, Charles undertook to 
serve his ally’s ambition and wounded pride aoainst the 
United Provinces. These, when conquered by the French 
arms, with the co-operation of an English navy, were 
already shared by the royal conspirators. A part of Zealand 
fell to the lot of England, the remainder of the Seven 
Provinces to France, with an understanding that some com- 
pensation should be made to the prince of Orange. In the 
event of any new rights to the Spanish monarchy accruing 
TO the most Christian king, as it is worded, (that is, on tlie 
death of the king of Spain, a sickly child,) it was agreed 
that England should assist him with all her force by sea and 
dand, but at his own expense ; and should obtain, not only 
Ostend and Minorca, but, as far as the king of France could 
contribute to it, such parts of Spanish America as she should 
choose to conquer. t So strange a scheme of partitioning 
that vast inheritance was never, I believe, suspected till the 
publication of the treaty ; though Bolingbroke had alluded 
to a previous treaty of partition between Louis and the em- 
peror Leopold, the complete discovery of which has been but 
lately made, t 

Each conspirator, in his coalition against the protestant 
faith and liberties of Europe, bad splendid objects in nifferencp* 
view ; btit those of Louis seemed by far the more 
probable of the two, and less liable to be defeated. tVe modVof 
The full completion of their scheme would have re- 


The tenor of the article leads me to 
conclude, that these troops were to be 
landed in England at all events, in ouler 
to secure the public tranquillity, without 
waiting for any disturbance, 
t P. 4<X 

^ Bolingbroke has a remarkable pas- 
sage as to this in his Letters on History 
(Letter vii. ); it may be also alluded 
to by others. The full details, however, 
as well as more authentic proofs, were 
reserved, as I believe, for the publication 
of (Euvres de Louis XIV., where they 
will be found in vol. ii. 40.S. The pro- 
posal of Louis to the emperor, in 1667, 
was, that France should have the Pays 
Bas, Franche Comte, Milan, Naples, the 
ports of Tuscany, Navarre, and the Phi- 
VOL. II. G 


lippine Islands ; I.eopold taking all the 
rest. 'Che obvious drifV of this was, that 
France should put herself in possession 
of an enormous increase of power and 
territory, leaving Leopold to fight as he 
could for Spain and America, which were 
not likely to submit peaceably. The 
Austrian cabinet undeistood this; and 
proposed that they should exchange their 
shares Finally, however, it was con- 
cluded on the king’s terms, except that 
he was to take Sicily instead of Milan, 
One article of this treaty was, that Louis^ 
should keep what he had conquered in 
Flanders ; in other words, the terms of 
the treaty of Aix la Chapelle. The 
ratifications were exchanged 29(h Feb. 
1668. Louis represents himself as more 
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united a great kingdom to the catholic religion, and turned 
Ja powerful neighbour into a dependent pensioner. But 
should this fail (and Louis was too sagacious not to discern 
the chances of failure), he had pledged to him the assistance 
of an ally in subjugating the republic of Holland, which, 
according to all human calculation, could not withstand 
their united efforts ; nay, even in those ulterior projects 
which his restless and sanguine ambition had ever in view, 
and the success of which would have realized, not indeed 
the chimera of an universal monarchy, but a supremacy 
and dictatorship over Europe. Charles, on the other hand, 
besides that he had no other return to make for the ne- 
cessary protection of France, was impelled by a personal 
hatred of the Dutch, and by the consciousness that their 
commonwealth was the standing reproach of arbitrary power, 
to join readily in the plan for its subversion. But, looking 
first to his own objects, and perhaps a little distrustful of 
his ally, he pressed that his profession of the Roman catholic 
religion should be the first measure in prosecution of the 
treaty ; and that he should immediately receive the stipulated 
200 , 000 /., or at least a part of the money. Louis insisted 
that the declaration of war against Holland should precede. 
Tliis difference occasioned a considerable delay ; and it was 
chiefly with a view of bringing round her brother on this 
point, that the duchess of Orleans took her famous journey 
to Dover in the spring of IG7O. Yet, notwithstanding 
her influence, which passed for irresistible, he persisted in 
adhering to the right reserved to him in the draft of the 
treaty, of choosing his own time for the declaration of 
his religion ; and it was concluded on this footing at Dover, 
by Cliflbrd, Arundel, and Arlington, on the 22 d of May, 
1670, during the visit of the duchess of Orleans.* 


induced by this prospect than by any fear 
of the triple alliance, of which he speaks 
slightingly, to conclude the peace of Aix 
la Chapelle. He thought that he should 
acquire a character for moderation which 
might be serviceable to him, “dans les 
grands accroissemens que ma fortune 
pourroit receioir.” Vol. U. p. 360. 

* Dalrymple, 3 1-— 57. James ^ives a 
xlitTerent account of this ; and intimates 


that Henrietta, whose visit to Dover he 
had for this reason been much against, 
prevailed on the king to change his reso- 
lution, and to begin with the war. He 
gained over Arlington and Clifford. The 
duke told them it would quite defeat the 
catholic design, because the king must 
run in debt, and be at the mercy of his 
parliament. They answered that, if the 
war succeeded, it was not much matter 
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A mutual distrust, however, retarded the further progress 
of this scheme ; one party unwilling to commit himself till 
he should receive money, the other too cautious to run the 
risk of throwing it away. There can be no question but that 
the king of France was right in urging the conquest of Hoi 
land as a preliminary of the more delicate business they were 
to manage in England ; and, from Charles’s subsequent be- 
haviour, as well as his general fickleness and love of ease, 
there seems reason to believe that he would gladly have re 
ceded from an undertaking of which he must every day have 
more strongly perceived the difficulties. He confessed, in 
fact, to Louis’s ambassador, that he was almost the only man 
in his kingdom who liked a French alliance.* The change 
of religion, on a nearer view, appeared dangerous for himself, 
and impracticable as a national measure. He had not dared 
to intrust Jiny of his protestant ministers, even Buckingham, 
whose indifference in such points was notorious, with this 
great secret ; and, to keep them the better in the dark, a 
mock negotiation was set on foot with France, and a pre 
tended treaty actually signed, the exact counterpart of the 
other, except as to religion. Bcickingham, Shaftesbury, and 
Lauderdale were concerned in this simulated treaty, the ne- 
gotiation for which did not commence till after the original 
convention had been signed at Dover, t 

what people suspected. P. 450. 7'his Orange came over to England in 1670. 
shows that they looked on force as ncces- He was then very young ; and his uncle, 
sary to compass the design, and that who was really attached to him, would 
the noble resistance of the Dutch, under ha\e gladly associated him in the design; 
the prince of Orange, was that which indeed it had been agreed that he was to 
frustrated the whole conspiracy. “ The possess part of the United Provinces in 
duke,” it is again said, p. 45‘J., “was in sovereignty. But Colbert writes that the 
his own judgment against entering into king had found him so zealous a Dutch- 
this war befbre his majesty’s power and man and protestant, that he could not 
authority in England had been better trust him with any part of the secret, 
fixed and less precarious, as it would lie let him know, however, as we learn 
have been if the private treaty first from Bui net, .'J82., fhat he had himself 
agreed on had not been altered.” The embraced the Romish faith. 

French court, however, was evidently * Dalryraple, 57. 
right in thinking that, till the conquest f P. 68. Life of James, 444. In 
of Holland should be achieved, the de- this work it is said that even the duchess 
claration of the king's religion would of Orleans had no knowledge of the real 
only weaken him at home. It is grati- treaty ; and that the other originated 
fying to find the heroic character of our with Buckingham. But Dalrymple’s 
glorious deliverer displaying itself among authority seems far better in this in 
these foul conspiracies. The prince of stance. 

G 2 
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The court of Fiance having yielded to Charles the point 
about which he had seemed so anxious, had soon the morti- 
fication to discover that he would take no steps to effect it. 
They now urged that immediate declaration of his religion, 
which they had for very wise reasons not long before dis- 
suaded. The king of England hung back, and tried so many 
excuses, that they had reason to suspect his sincerity ; not 
that in fact he had played a feigned part from the beginning, 
but his zeal for popery having given way to the seductions of 
a voluptuous and indolent life, he had been led, with the good 
sense he naturally possessed, to form a better estimate of his 
resources and of the opposition he must encounter. Mean 
while the eagerness of his ministers had plunged the nation 
into war with Holland ; and Louis, having attained his prin- 
cipal end, ceased to trouble the king on the subject of reli- 
gion. He received large sums from France during the Dutch 
war.* 

This memorable transaction explains and justifies „ the 
streiiUous opposition made in parliament to the king and 
duke of York, and may be reckoned the first act of a diama 
which ended in the Eevolution. Tt is true that the precise 
terms of this treaty were not authentically known ; but there 
can be no doubt that those who fiom this time displayed an 
insuperable jealousy^ of one br other, and a determined enmity 
to the other, had proofs, enough for moral convidtion, of 
their deep conspiracy with France against leligion and liberty. 
This suspicion is implied in all the conduct of that parlia- 
mentary opposition, and is the apology of much that seems 
violence and faction, especially in the business of the popish 
plot and the bill of exclusion. It is of importance also to 
observe that James H. was not misled and betrayed by false 
or foolish counsellors, as some would suggest, in his endea- 
vours to subvert the laws, but acted on a plan, long since 
concerted, and in which he had taken a principal share. 

It must be admitted that neither in the treaty itself nor in 
the few letters which have been published by Dalrymple, do 
we find any explicit declaration, either that the catholic re- 
ligion was to be established as the national church, or arbitrary 


Dalrymplt^, 84, &c 
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power introduced in England. But there are not wanting 
strong presumptions of this design. The king speaks, in a 
letter to his sister, of finding means to put the proprietors of 
church lands out of apprehension.* He uses the expression, 
“ retablir la religion catholique;” which, though not quite 
unequivocal, seems to convey more than a hare toleration, or 
a personal profession by the sovereign, t He talks of a ne- 
gotiation with the court of Rome to obtain the permission of 
having mass in the vulgar tongue and communion in both 
kinds, as terms that would render his conversion agreeable to 
his subjects. t He tells the French ambassador, that not only 
his conscience, but the confusion he saw every day increasing 
in his kingdom, to the diminution of his authority, impelled 
him to declare himself a catholic ; which, besides tiie spiritual 
advantage, he believed to be the only means of restoring the 
monarchy. These passages, as well as the precautions taken in 
expectation of a vigorous resistance from a part of the nation, 
appear to intimate a formal re-establishment of the catjbolic 
church ; a measure connected, in the king’s apprehension, if 
not strictly with arbitrary power, yet with a very material 
enhancement of his prerogative. For the profession of an 
obnoxious faith by the king, as an insulated person, would, 
instead of strengthening his authority, prove the greatest oh 
Stacie to it ; as, in the next reign, turned out to be the case. 
Charles, however, and the duke of York deceived themselves 
into a confidence that the transition could be efiei'ted with no 
extraordinary difficulty. The king knew the prevailing laxity 
of religious principles in many about his court, and thought he 
had reason to rely on others as secretly catholic. Sunderland 
is mentioned as a young man of talent, inclined to adopt that 
religion. § Even the earl of Orrery is spoken of as a catholic 
in his heart. II The duke, who conversed more among divines, 
was led to hope, from the strange language of the high-church 
party, that they might readily be persuaded to make what 
seemed no long step, and come into easy terms of union. ^ 


* Dalrymple, 23. 

f P. 52. The reluctance to let the 
duke of Buckingham into the secret 
seems to prove that more was meant than 
a toleration of the Roman catholic reli- 
gion, towards which he had always been 


disposed, and which was hardly a secret 
at court. 

I P. 62. 84. 

§ P.81. II P.33. 

If “ The generality of the church of 
England men was not at that time very 
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It was the constant policy of the Romish priests to extenuate 
the diflFerences between the two churches, and to throw the 
main odium of the schism on the Calvinistic sects. And 
many of the Anglicans, in their abhorrence of protestant non- 
conformists, played into the hands of the common enemy. 

The court, however, entertained great hopes from the de- 
Fresh pressed condition of the dissenters, whom it was in-^^ 
icXst®" tended to bribe with that toleration under a catholic 
dissenters rpgij^en, which they could so little expect from the 
church of England. Hence the duke of York was always 
strenuous against schemes of comprehension, which would 
invigorate the protestant interest and promote conciliation. 
With the opposite view of rendering a union among protest- 
ants impracticable, the rigorous episcopalians were encou- 
raged underhand to prosecute the non-conformists.* The 
duke of York took pains to assure Owen, an eminent divine 
of the independent persuasion, that he looked on all persecu- 
tion as an unchristian thing, and altogether against his con- 
science, t Yet the court promoted a renewal of the tem- 
porary act, passed in 1664 against conventicles, which was 
reinforced by the addition of an extraordinary proviso, That 
all clauses in the act should be construed most largely and 
beneficially for suppressing conventicles, and for the justifica- 
tion and encouragement of all persons to be employed in the 
execution thereof.” $ Wilkins, the most honest of the bishops, 
opposed this act in the house of lords, notwithstanding the 
king’s personal re(|uest that he would be silent. § Sheldon, 
and others, who, like him, disgraced the church of England 
by their unprincipled policy or their passions, not only gavei 
it their earnest support at the time, but did all in their power 
to enforce its execution. 1| As the king’s temper was naturally 


averse to the catholic religion ; many 
that went under that name had their re- 
ligion to choose, and went to church 
for company’s sake.” Life of James, 
p. 442. 

* Ibid, 

t Macpherson’s Extracts, p. 51. 

i 22 Car. 2. c. 1. Kennet, p. 306. 
The Zeal in the commons against popery 
tended to aggiavate this persecution of 
the dissenters. They had been led by 
some furious clergymen to believe the 


absurdity that there was a good under- 
standing between the two parties. 

§ Burnet, p. 272. 

U Baxter, p. 74. 86. Kennet, p. 311. 
See a letter of Sheldon, written at this 
time, to the bishops of his province, 
urging them to persecute the non-con- 
formists. Harris’s Life of Charles II., 
p. 106. Proofs also are given by this 
author of the manner in which some, 
such as Lamplugh and Ward, responded 
to their primate’s wishes. 
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tolerant, his co-operation in this severe measure would not 
easily be understood, without the explanation that a know- 
ledge of his secret policy enables us to give. In no long 
course of time the persecution was relaxed, the imprisoned 
ministers set at liberty, some of the leading dissenters 
received pensions, and the king’s declaration of a general 
indulgence held forth an asylum from the law under the 
banner of prerogative.* Though this is said to have pro- 
ceeded from the advice of Shaftesbury, who had no concern 
in the original secret treaty with France, it was completely 
in the spirit of that compact, and must have been acceptable 
to the king. 

But the factious, fanatical, republican party, (such were the 
usual epithets of the court at the time, such have ever since 
been applied by the advocates or apologists of the Stuarts,) 
had gradually led away by their delusions that parliament of 
cavaliers ; or, in other words, the glaring vices of the king, 
and the manifestation of designs against religion and liberty, 
had dispossessed them of a confiding loyalty, which, though 
highly dangerous from its excess, had always been rather 
ardent than servile. The sessions had been short, and the 
intervals of repeated prorogations much longer than usual ; 
a policy not well calculated for that age, where the growing 
discontents and suspicions of the people acquired strength by 
the stoppage of the regular channel of complaint. Yet the 
house of commons, during this period, though unmanageable 
on the one point of toleration, had displayed no want of 
confidence in the king nor any animosity towards his admini- 
stration ; notwithstanding the flagrant abuses in the expendi- 
ture, which the parliamentary commission of public accounts 


Sheldon found a panegyrist quite 
worthy of him in his chaplain Parker, 
afterwards bishop of Oxford. This nota> 
ble person has left a Latin history of bis 
own time, wherein he largely comme- 
morates the archbishop’s zeal m molest- 
ing the dissenters, and praises him for 
defeating the scheme of comprehension. 
P. 25. I observe, that the late excellent 
editor of Burnet has endeavoured to slide 
in a word for the primate (note on vol. i. 
p. 243. ), on the authority of that history 
by bishop Parker, and of Sheldon’s Life 


in the Biographia Britannica. It is la- 
mentable to rest on such proofs. I should 
certainly not have expected that, in Mag- 
dalen college, of all places, the name of 
Parker would have been held in honour; 
and as to the Biographia, laudatory as it 
is of primates in general, (save Tillotson, 
whom it depreciates,) I find, on refer- 
ence, that its praise of Sheldon’s virtues 
is grouij^ded on the authority of his epi- 
taph in Croydon church. 

• Baxter, 87. 
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had brought to light, and the outrageous assault on sir John 
Coventry ; a crime notoriously perpetrated by persons em- 
ployed by the court, and probably by the king’s direct 
order.* 

The war with Holland at the beginning of 167^, so re- 
_ puffnant to English interests, so unwarranted by 

Dutch war. 

any prQyoeaUon« so miamously piratical in its com- 
mencement, so ominous of further sche.ines still more dark 
and dangerous, finally opened the eyes of all men of inte- 
gfitjr It was accompanied by the shutting up of the exche- 
<juer, an ayowed bankruptcy at the monient of beginning an 
expepsive wart and by die declaration of indulgence, or sus- 
pension of aj] penal laws in religion ; an assertion of prero- 
gative which seemed without limit. These exorbitances were 
the more scandalous, tliat tliey happened during a very long 
prorogation. Hence the court so lost the confidence of the 
nouse of commons, that, with all the lavish corruption of the 
following period, it could never regain a secure maiority oii 
any important question. The superiority of w hat was called 
the country party is referred to the session of February, 
IC 73 , in which they compelled the king to recall his pro- 
clamation suspending the penal laws, and raised a banier 
against tJie encroachments of popery in the test act. 

The king’s declaration of indulgence had been proj(‘Cted 
by Shaftesbury, in order to conciliate or lulFto sleep 

Declaration 

oiinduu the protestaut dissenters. It redounded, in Us im- 

guticc * ^ 

mediate effect, chiefly to their benefit \ the catholics 


*** This is asserted by Burnet, and 
seems to be acknowledged by the duke 
of York. The court endeavoured to 
mitigate the effect of the bill brought 
into the commons, in consequence of 
Coventry’s injury ; and so far succeeded, 
that, instead of a partial measure of pro- 
tection for the members of the liouse of 
commons, as originally designed, (which 
seemed, I suppose, to carry too marked a 
reference to the particular transaction,) 
it was turned into a general act, making 
it a capital felony to wound with inten- 
tion to maim or disfigure. But the name 
of the Coventry act has always" \^ung to 
this statute. Pari. Hist. 461. 

f The king promised the bankers in- 
terest at six per cent., instead of the 


money due to them from the exchetjuer ; 
but this was never paid till the latter part 
of William’s reign. It may be considered 
as the beginning of our national debt. 
It seems to have been intended to follow 
the shutting up of the exchequer with a 
still more unwarrantable stretch of power, 
by granting an injunction to the credi- 
tors who were suing the bankers at law. 
According to North (Examen, p. 38. 
47.), lord-keeper Bridgman resigned the 
great seal, rather than comply with this ; 
and Shaftesbury himself, who succeeded 
him, did not venture, if I understand the 
passage rightly, to grant an absolute in- 
junction. The promise of interest for their 
money seems to have been given instead 
of this more illegal and violent remedy. 
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already enjoying a connivance at the private exercise of their 
religioiw m^d the declaration expressly refusing them public 
places of worship. The plan was most laudable in itself, 
could we separate the motives which prompted it, and the 
means by which it was pretended to be made effectual. But 
In the declaration the king says, ‘‘ We think ourselves 
obliged to make use of that supreme power in ecclesiastical 
matters, which is not only inherent in us, but hath been de- 
clared and recognised to be so by several statutes and acts of 
parliament.” ‘‘ We do,” he says, not long afterwards, 
declare our will and pleasure to be, that the execution of 
all and all manner of penal laws in matters ecclesiastical, 
against whatsoever sort of non-conformists or recusants, be 
immediately suspended, and they are hereby suspended.” 
lie mentions also bis intention to license a certain number of 
places for the religious worship of non-conforming protest- 
ants.* 

It was generally understood to be an ancient prerogative 
of the crown to dispense with penal statutes in favour of par- 
ticular persons, and under certain restrictions. It was un- 
deniable, that the king might, by what i^ called a “ noli 
j)rosequi,” stop any criminal prosecution commenced in his 
courts, though not an action for the recovery of a pecuniary 
penalty, which, by many statutes, was given to the common 
informel*. He might of course set at liberty, by means of a 
j)ardun, any person imprisoned, whether upon conviction or 
by a magistrate’s warrant. Thus the operation of penal 
statutes in religion might in a great measure be rendered in- 
effectual, by an exercise of undisputed prerogatives ; and 
thus, in fact, the catholics had been enabled, since the acces- 
sion of the house of Stuart, to withstand the crushing severity 
of the laws. But a pretension, in explicit ternts, to suspend 
a body of statutes, a command to magistrates not to put 
them in execution, arrogated a sort of absolute power, which 
no benefits of the indulgence itself (had tliey even been less 
insidiously offered) could induce a loyer of constitutional pri- 
vileges to endure.t Notwithstanding the affected distinction 

* Pari. Hist. 515 . Kennct, 313. cause he would not put it to the declara- 
t Bridgman, the lord-keeper, resigned tion of indulgence, and was succeeded by 
the great seal, accordiug to Burnet, be- Shaftesbury. 
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of temporal and ecclesiastical matters, it was evident that the 
king’s supremacy was as much capable of being bounded by 
the legislature in one as in the other, and that every law in 
the statute-book might be repealed by a similar proclamation. 
The house of commons voted that the king’s prerogative, in 
matters ecclesiastical, does not extend to repeal acts of par- 
oppo*fed by liament ; and addressed the king to recall his declara- 
parliament, Whether from a desire to protect the non- 

conformists in a toleration even illegally obtained, or from 
the influence of Buckingham among some of the leaders of 
opposition, it appears from the debates that many of those, 
who had been in general most active against the court, re- 
sisted this vote, which was carried by 168 to 116. The 
king, in his answer to this address, lamented that the 
house should question his ecclesiastical power, which had 
never been done before. This brought on a fresh rebuke ; 
and, in a second address, they positively deny the king’s 
right to suspend any law. “ The legislative power,” they 
say, ‘‘ has always been acknowledged to reside in the king 
and two houses of parliament.” The king, in a speech 
to the house of lords, complained much of the opposition 
made by the commons ; and found a majority of the 
former disposed to support him, though both houses con- 
curred in an address against the growth of popery. At 
and with- length, against the advice of the bolder part of his 
drawn. couucil, but ccrtaiiily with a just sense of what he 
most valued, his ease of mind, Charles gave way to the 
public voice, and withdrew his declaration.'*' 

There was indeed a line of policy indicated at this time. 


* Pari, Hist. 517. The presbyterian 
party do not appear to have supported 
the declaration, at least Birch spoke 
against it : Waller, Seymour, sir Robert 
Howard in its favour. Baxter says, the 
non-conformists were divided in opinion 
as to the propriety of availing themselves 
of the declaration. P. 99. Birch told 
Pepys, some years before, that he feared 
some would try for extending the tolera- 
tion to papists ; but the sober party 
would rather be without it than jSiave it 
on those terms. Pepys’s Diary, Jan. SI. 
1668. Pari. Hist. 546. 561. Father 
Orleans says, that Oimond, Arlington, 


and some others, advised the king to 
comply ; the duke and the rest of the 
council urging him to adhere, and Shaftes- 
bury, who had been the first mover of 
the project, pledging himself for its suc- 
cess: there being a party for the king 
among the commons, and a force on foot 
enough to daunt the other side. It was 
"suspected that the women interposed, and 
prevailed on the king to withdraw his 
declaration. Upon this, Shaftesbury 
turned short round, provoked at the 
king's want of steadiness, and especially 
at his giving up the point about issuing 
writs in the recess of parliament. 
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which, though intolerable to the bigotry and passion of the 
house, would best have foiled the schemes of the ministry ; a 
legislative repeal of all the penal statutes both against the 
catholic and the protestant dissenter, as far as regarded the 
exercise of their religion. It must be evident to any impar<r 
tial man, that the unrelenting harshness of parliament, from 
whom no abatement, even in the sanguinary laws against the 
priests of the llomish church, had been obtained, had na- 
turally, and almost irresistibly, driven the members of that 
persuasion into the camp of prerogative, and even furnished 
a pretext for that continual intrigue and conspiracy,^ which 
yras carried on in the court of Charles II., as it had been 
in that of his father. A genuine toleration would have 
put an end to much of this ; but, in the circumstances of that 
age, it could not have been safely granted without an ex- 
clusion from those public trusts, which were to be conferred 
by a sovereign in whom no trust could be reposed. 

The act of supremacy, in the first year of Elizabeth, had 
imposed on all, accepting temporal as well as ecclesiastical 
offices, an oath denying the spiritual jurisdiction of the pope. 
But, though the refusal of this oath, when tendered, incurred 
various penalties, yet it does not appear that any were 
attached to its neglect, or that the oath was a previous qua- 
lification for the enjoyment of office, as it was made by 
a subsequent act of the same reign for sitting in the house of 
commons. It was found also by experience that persons at 
tached to the Roman doctrine sometimes made use of strained 
constructions to reconcile the oath of supremacy to their 
faith. Nor could that test be offered to peers, who 
were excepted by a special provision. For these 
several reasons a more effectual security against popish coun- 
sellorsj at least in notorious power, was created by the 
famous test act of 1673; which renders the reception of the 
sacrament according to the rites of the church of England, 
and a declaration renouncing the doctrine of transubstan- 
tiation, preliminary conditions without which no temporal 
office of trust can be enjoyed.* In this fundamental article 
of faith, no compromise or equivocation would be admitted 
by any member of the church of Rome. And, as the obli- 

• 25 Car. 2. c 2. Burnet, p, 490. 
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gatioii extended to the highest ranks, this reached the end for 
which it was immediately designed ; compelling, not only the 
lord-treasurer Clifford, the boldest and most dangerous of that 
party, to retire from public business, but the duke of York 
himself, whose desertion of the protestant church was hitherto 
not absolutely undisguised, to quit the post of lord admiral.* 
It is evident that a test might have been framed to exclude 
the Roman catholic as effectually as the present, without 
bearing like this on the protestant non-conformist. But, 
though the preamble of the bill, and the whole history of 
the transaction, show that th(i main object was a safeguard 
against j)opery, it is probable that a majority of both houses 
liked it the better for this secondary effect of shutting out the 
presbyterfans still more than had been done by previous sta- 
tutes oF this reign. There took place, however, a remarkable 
coalition between the two parties ; and many wlio had always 
acted as high-church men and cavaliers, sensible at last of 
the policy of their common adversaries, i enounced a good 
deal of the intolerance and bigotry that had chai acterised the 
present parliament. The dissenters, with much prudence or 
laudable disinterestedness, gave their support to the test act. 
In return, a bill was brought in, and, after some debate, 
passed to the lords, repealing in a considerable degree the 
persecuting laws against their worship, t The upper house, 
perhaj^ insidiously, returned it with amendments more 
favourable to the dissenters, and insisted upon them, after 
a conference, t A sudden prorogation very soon put an end 
to this bill, which was as unacceptable to the court, as it was 

♦ The test act , began in a resolution, Anchitel Grey, a member of the commons 
February 28. 1673, that all who refuse for thirty years ; but his notes, though 
to take the Oaths and receive the sacra- collectively most valuable, are sometimes 
inent, according to the rites of the church so brief and ill expressed, that it is hardly 
of England, shall be incapable of all possible to make out tlieir meaning. The 
public employments. Pari. Hist. 556. court and church party, or rather some of 
The court party endeavoured to oppose them, seem to have much opposed this 
the declaration against transubstantiation, bill for the relief of protestant dissenters, 
but of course in vain. Id. 561. 592. ^ Commons’ Journals, 28th and 29th 

The king had pressed his brother to March, 1673. Lords’ Journals, 24th 
receive the sacrament, in order to avoid c and 29th March. I'he lords were so 
suspicion, which he absolutely refused ; slow about this bill that the lower house, 
and this led, he says, to the test. Life of knowing an adjournment to be in con- 
' James, p. 482. But his religion was long templation, sent a message to quicken 
pretty well known, though he did not them, according to a practice not unusual 
cease to conform till 1672, in this reign. Perhaps, on an attentive 

t Pari. Hist. 526 — 585. These de- consideration of the report on the con- 
bates are copied from those published by ference (March 29,), it may appear that 
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to the zealots of the church of England. It had been 
intended to follow it up by another, excluding all who should 
not conform to the established church, from serving in the 
house of commons.* 

It may appear remarkable that, as if content with these 
provisions, the victorious country party did not remonstrate 
against the shutting up of the exchequer, nor even wage any 
direct war against the king’s advisers. They voted, on the 
contrary, a large supply, which, as they did not choose expli- 
citly to recognise the Dutch war, was expressed to be granted 
for the king’s extraordinary occasions, t This moderation, 
which ought at least to rescue them from the charges of fac- 
tion and violence, has been censured by some as servile and 
corrupt ; and would really incur censure, if they had not 
attained the great object of breaking the court measures by 
other means. But the test act, and their steady 
protestation against the suspending prerogative, 
crushed the projects and dispersed the members 
of the cabal The king had no longer any minister on 
whom he could rely, and, with his indolent temper, seems 
from this time, if not to have {ibandoned all hope of declaring 
his change of religion, yet to have seen both that and his 
other favourite projects postponed without much reluctance. 
From a real predilection, from the prospect of gain, and 
partly, no doubt, from some distant views of arbitrary power 
and a catholic establishment, he persevered a long time 
in clinging secretly to the interest of France ; but his active 
co-operation in the schemes of l6f)9 was at an end. In the 
next session of October, 1673, the commons drove Buck- 
ingham from the king’s councils *, they intimidated Arlington 
into a change of policy ; and, though they did not succeed 
in removing the duke of Lauderdale, compelled him to confine 
himself chiefly to the affairs of Scotland, t 

the lords’ amendments had a tendency to to the committee on the test act, that a 
let in popish, rather than to favour pro- clause should he introduced, rendering 
testant, dissenters. Parker says that this non-conformists incapable of sitting in 
act of indulgence was defeated by his the house of commons. Thi« was lost 
great hero, archbishop Sheldon, who by IG3 to 107 ; but it was resolved that 
proposed that the non-conformists should a distinct bill should be brought in for 
acknowledge the war against Charles I. that purpose. 10th March, 1673. 
to be unlawful. Hist. suL temporis, f Kennet, p. 318. 
p. 203. of the translation. ^ Commons’ Journals, 20th Jan. 1674. 

• It was proposed, as an instruction Pari. Hist. 608. 625. 649. Burnet. 
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CHAPTER XII. 


Earl of Danhfs Administration Opposition in the Commons — Frequently 
corrupt — Character of Lord Danhy — Connexion of the popular Party tmth 
France — Its Motives on both Sides — Doubt as to their Acceptance of Money 
— Secret Treaties of the King with France — Fall of Danby — His Impeach^ 
ment Questions arising on it — His Commitment to the Tower — Pardon 
pleaded in Bar — Votes of Bishops — Abatement of Impeachments by Dis- 
solution — Popish Plot — Coleman's Letters — Godfrey's Death — Injmtice 
of Judges on the Trials — Parliament dissolved — Exclusion of Duke of York 
proposed — Schemes of Shaftesbury and Monmouth — Unsteadiness of the 
King — Expedients to avoid the Exclusion — Names of Whig and Tory — 
New Council formed by Sir William Temple — Long Prorogation of Parlia-* 
ment — Petitions and Addresses — Violence of the Commons — Oxford Par- 
liament — Impeachment of Commoiurs for Treason constitutional — Fitzharris 
impeached — Proceedings against Shaftesbury and his Colleagues — I'rmmph 
of the Court — Forfeiture of Charter of London — And of other Places — 
Projects of Lord Russell and Sidney — Their Trials — High Tory Principles 
if the Clergy — Passive Obedience — Some contend for absolute Power — 
Filmer — Sir George Mackenzie — Decree of University of Oxford — Con- 
nexion with Louis broken off — King's Deaths 


Earl of 
DanbT’t ad- 
ministratioi 


The period of lord Danby’s administratioi^ from 1673 to 
1678, was full of chicanery and dissimulation on the 
king’s side, of increasing suspiciousness on that of 
the commons. Forced by the voice of parliament, 
and the bad success of his arms, into peace with Holland, 
Charles struggled hard against a co-operation with her in the 
great confeueracy of Spain and the empire to resist the 
encroachments of France on the Netherlands. Such w^as in 
that age the strength of the barrier fortresses, and so heroic 
the resistance of the prince of Orange, that, notwithstanding 
the extreme weakness of Spain, there was no moment in 
that war, when the sincere and strenuous intervention of 
England would not have compelled Louis XIV. to accept 
the terms of the treaty of Aix la Chapelle. It was the 
treacherous attachment of Charles 11 . to French interests 
that brought the long congress of Nimeguen to an un- 
fortunate termination \ and, by surrendering so many towns 
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of Flanders as laid the rest open to future aggression, gave 
rise to the tedious struggles of two more wars. * 

In the behaviour of the house of commons during this 
period, previously at least to the session of I 678 , 
there seems nothing which can incur much repre- 
hension from those who reflect on the king^s cha- 
racter and intentions ; unless it be that they gi’anted supplies 
rather too largely, and did not sufficiently provide against the 
perils of the time. But the house of lords contained unfor- 
tunately an invincible majority for the court, ready to frus- 
trate any legislative security for public liberty. Thus the 
habeas corpus act, first sent up to that house in 1674, was 
lost there in several successive sessions. The commons 
therefore testified their sense of public grievances, and kept 
alive an alarm in the nation by resolutions and addresses, 
which a phlegmatic reader is sometimes too apt to consider 
as factious or unnecessary. If they seem to have dwelt more, 
in some of these, on the dangers of religion, and less on 
those of liberty, than we may now think reasonable, it is to 
be remembered that the fear of popery has alws^.ys been the 
surest string to touch for effect on the people ; and that the 
general clamour against that religion was all covertly directed 
against the duke of York, the most dangerous enemy of 
every part of our constitution. The real vice of 

. I . Corruption 

this parliament was not intern perance^ out corruption. parua. 

Omord, and still more Danby, were masters in an 
art practised by ministers from the time of James I. (and 
which indeed can never be unknown where there exists 
a court and a popular assembly,) that of turning to their use 
the weapons of mercenary eloquence by office, or blunting 
their edge by bribery.! Some who had been once prominent 
in opposition, as sir Robert Howard and sir Richard Temple, 
became placemen ; some, like Garraway and sir Thomas 


* Temple’s Memoirs. their predecessors. Those who belonged 

f Burnet says that Danby bribed the to the new parliament endeavoured to 
less important members, instead of the • defend themselves, and gave reasons for 
leaders ; which did not answer so well, their pensions; but I observe no one says 
But he seems to have been liberal to all he did not always vote with the court. 
The parliament has gained the name of Pari. Hist. 1PJ7. North admits that 
the pensioned. In that of 1679, sir Ste- great clamour was excited by this disco- 
phen Fox was called upon to produce an very ; and well it might. See also Dal- 
account of the monies paid to many of ryraple, ii. 92. 
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Lee, while they continued to lead the country party, took 
money from the court for softening particular votes * ; many, 
as seems to have been the case with Reresby, were won by 
promises, and the pretended friendship of men in power, t 
On two great classes of questions, France and popery, the 
commons broke away from all management ; nor was 
Danby unwilling to let his master see their indocility on 
these subjects. But, in general, till the year I678, by 
dint of the means before mentioned, and partly no doubt 
through the honest conviction of many that the king was 
not likely to employ any minister more favourable to the 
protestant religion and liberties of Europe, he kept his 
ground without any insuperable opposition from parliament.! 

The earl of Danby had virtues as an English minister, 
which serve to extenuate some ^reat errors and an 

Character of . « , • i • i rr 

Danb/' of entire want 01 scrupulousness in his conduct. Zea- 
lous against* the church of Rome and the aggran- 
dizement of France, he counteracted, while he seemed to 
yield to, the prepossessions of his master. If the policy of 
England before the peace of Nimeguen was mischievous and 
disgraceful, it would evidently have been far more so, had 

• Burnet charges these two leaders of tion ; that, to his certain knowledge, the 
opposition with being bribed by the court king meant no other than to preserve the 
to draw the house into granting an enor- religion and government by law esta- 
mous supply, as the consideration of blishcd ; that, if the government was in 
passing the test act; and see Pepys, Oct. any danger, it wjis fiom those who pre- 
6. 166*6. Sir Robert Howard and sir tended such a mighty zeal for it. On 
Richard Temple were said to have gone finding him well disposed, Danby took 
over to the court in 1670 through simi- his proselyte to the king, who assured 
lar inducements. Ralph. Roger North him of his regard for the constitution, 
(Exaraen, p. 456.) gives an account of and was right loyally believed. Reres- 
the manner in which men were brought by’s Memoiis, p. 36. 
off from the opposition, though it was J “ There were two things,” says 
sometimes advisable to let them nomi- bishop Parker, “ which, like Circe^s cup, 
nally continue in it ; and mentions Lee, bewitched men and turned them into 
Garraway, and Meres, all very active brutes; viz. popery and French interest, 
patriots, if we trust to the parliamentary If men otherwise sober heard them once, 
debates. But, after all, neither Burnet it was sufficient to make them run mad. 
nor Roger North are wholly to be relied But, when those things were laid aside, 
on as to particular instances ; though the their behaviour to his majesty was with a 
general fact of an extensive corruption be becoming modesty.” P. 244. Whenever 
indisputable. the court seemed to fall in with the 

t This cunning, self-interested man, * national interests on the two points of 
who had been introduced to the house France and popery, many of the country 
by lord Russell and lord Cavendish, and party voted with them on other questions, 
was connected with the country party, though more numerous than their own. 
tells us that Danby sent for him in Feb. Temple, p. 458. See, too, Reresby, 
1677, and assured him that the jealousies p. 25. et alibi, 
of that party were wholly without founda- 
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the king and duke of York been abetted by this minister in 
their fatal predilection for France. We owe to Danby’s 
influence, it must ever be remembered, the marriage of 
princess Mary to the prince of Orange, the seed of the 
Revolution and the act of settlement — a courageous and 
disinterested counsel, which ought not to have proved the 
source of his greatest misfortunes. * .But we cannot pretend 
to say that he was altogether as sound a friend to the con- 
stitution of his country, as to her national dignity <and 
interests. I do not mean that he wished to render the^king 
absolute. But a minister, harassed and attacked in parlia- 
ment, is tempted to desire the means of crushing his op- 
ponents, or at least of augmenting his own sway. The 
mischievous bill that passed the house of lords in 1675, 
imposing as a test to be taken by both houses of parliament, 
as well as all holding beneficed offices, a declaration that 
resistance to persons commissioned by the king was in all 
cases unlawful, and that they would never attempt any alter- 
ation in the government in church or state, was promoted by 
Dauby, though it might possibly originate with others, t It 


* The king, according to James him- 
self, readily consented to the marriage of 
the princess, when it was first suggested 
in 1675; tjlie difficulty was with her 
fathei. lie gave at la^t a reluctant con- 
sent , and the ofier was made by lords 
Ailuigton and Ossory to the prince of 
Or inge, who received it coolly. Life of 
James, 501. Temple’s Memoirs, p. 397. 
When he came o\cr to England in Oct. 
1677, with the intention of eff’ecting th^ 
match, the king and duke wished to de- 
fer It till the conclusion of the treaty 
then ill negotiation at Niineguen; but 
“ tbe obstinacy of tlie prince, with the 
assistance of the treasurer, who from that 
time entered into the measures and inte- 
rests of the prince, prevailed upon the 
flexibility of the king to let the marriage 
be first agreed and concluded.” P. .50^. 
[If we may trust Keresby, which is not 
perhaps always the case, the duke of 
York had hopes of marrying the princess 
Mary to the Dauphin ; thus rendering 
England a province of France. Reres- 
by’s Memoirs, p. 109. — 1845.] 

t Kennet, p. 332. North’s Examen, 
p. 61. Burnet. This test was covertly 
VOL. 11. H 


mtant against the Romish parly, as well 
as moie openly against the dissenters. 
Life of James, p. 499. Danby set him- 
self up as the patron of the church party 
and old cavaliers against the two oppos- 
ing rtligions; trusting that they were 
stronger in the house of commons. But 
the times were so changed that the same 
men had no longer the same principles, 
and the house would listen to no measures 
against non -conformists. He pro])itiated, 
however, the prelates, ^y renew ing the 
persecution under the existing laws, 
which had been relaxed by the cabal 
ministry. Baxter, 156 172. Kennet, 331. 
Neal, 698. Somers Tracts, vii. 336. 

Meanwhile, schemes of comprehension 
w’ere sometimes on foot ; and the prelates 
affected to be desirous of bringing about 
an union ; but Morley and Sheldon frus- 
trated them all. Baxter, 156. Kennet, 
526, l*?irker, 25. The bishops, how- 
ever, were not uniformly intolerant : 
Croft, bishop of Hereford, published, 
about 1 675, a tract that made some noise, 
entitled The Naked Truth, for the pur- 
pose of moderating differences It is not 
written with extraordinary ability; but 
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was apparently meant as a bone of contention among the 
country party, in which presbyterians and old parliamen- 
tarians were associated with discontented cavaliers. Besides 
the mischief of weakening this party, which indeed thi^ 
minister could not fairly be expected to feel, nothing could 
have been devised more unconstitutional, or more advan^ 
tageous to the court^s projects of arbitrary power. 

It is certainly possible that a minister who, aware of the 
dangerous intentions of his sovereign or his colleagues, 
remains in the cabinet to thwart and countermine them, may 
serve the public more effectually than by retiring from office ; 
but he will scarcely succeed in avoiding some material 
sacrifices of integrity, and still less of reputation. Danby, 
the ostensible adviser of Charles II., took on himself the 
just odium of that hollow and suspicious policy which ap- 
peared to the world. We know indeed that he was con- 
cerned, against his own judgment, in the king’s secret 
receipt of money from France, the price of neutrality, both in 
1670 and in I678, the latter to his own ruin. Could the 
opposition, though not so well apprized of these transactions 
as we are, be censured for giving little credit to his as- 
surances of zeal against that power ; which, though sincere 
in him, were so little in unison with the disposition of the 
court ? Had they no cause to dread that the great army 
suddenly raised in 1677 > pretence of being employed 
against France, might be turned to some worse purposes 
more congenial to the king’s temper ? t 


is very candid and well designed, though 
conceding so xniicb as to scandalize his 
brethren, Somers Tracts, vii.2C8. Biogr. 
Brit, art. Croft; where the book is ex- 
travagantly over-praised. Croft was one 
of the few bishops who, being then very 
old, advised his clergy to read James 
11. ’s declaration in 1687; thinking, 1 
suppose, though in those circumstances 
erroneously, that toleration Was so good 
a thing, it was better to havt it irregu- 
larly than not at all. * 

• Charles received 500, OOQ crowns for 
the lung prorogation of jiariiAment, from 
Nov. 1675 to Feb. 1677. In the be- 
ginning of the year 1 676, the two kings 
bound themselves by a formal treaty (to 
which Danby and Lauderdale, but not 


Coventry or Williamson, were privy,) not 
lo enter on any treaties but by inutudl 
consent; and Charles promised, in con- 
sideration of a pension, to prorogue or 
dissolve parliament, if they should at- 
tempt to force such treaties upon him. 
Dalrymple, p. 99. Danby tried to break 
this off, but did not hesitate to press the 
French cabinet for the money ; and 
200,000/. was paid. Th^ prince of Orange 
came afterwards through Ilouvigny to a 
knowledge of this secret treaty. P. 117. 

I This army consisted of between 
twenty and thirty thousand men, as fine 
troops as could be seen (Life of James, 
p. 51 2. ) : an alarming sight to those who 
denied the lawfulness of any standing 
army. It is impossible to doubt, from 
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This invincible distrOst of the court is the best apology for 
that which has given rise to so much censure, the com>exionof 
secret connexions formed by the leaders of opposition 
with Louis XIV., through his ambassadors Barillon motives on 
and Rouvigny, about the spring of I678.* They 
well knew that the king’s designs against their liberties had 
been planned in concert with France, and, could hardly be 
rendered effectual without her aid in money, if not in arins.t 
If they could draw over this dangerous ally from his side, 
and convince the king of France diat it was not his interest 
to crush their power> they would at least frustrate the sus- 
pected conspiracy, and secure the disbanding of the army ; 


Barillon’s correspondence in Dalrymplc, 
that the king and duke looked to this 
force as the means of consolidating the 
royal authority. This was suspected at 
home, and very justly: “Many well- 
meaning men,” says Rerosby, “ began to 
ftar the army now raised was rather in- 
tended to awe our own kingdom than to 
war ag.unst France, as had at first been 
suggested ” p 62 And in a former 
passage, p. 57., he positively attributes 
the opposition to the French war in 1G78, 
to “ a jealousy that the king indeed in- 
tended to raise an army, but never de- 
signed to go on with the war; and to say 
the truth, some of the king’s own party 
were not very sure of the contrary.” 

* Dalrytnple, p. 129. I’he immediate 
cause of those intrigues was the indigna- 
tion of Louis at the princess Mary’s 
marriage. That event, which, as we know 
fiom James himself, was very suddenly 
brought about, took the king of France 
by surprise, (’harles apologised for it to 
Barillon by saying, “ I am the only one 
of my party, except my brother.” P. 125.. 
This, in fact, was the secret of his ap- 
paient relinquishment of French interests 
at different times in the latter years of 
his reign ; he found it hard to kick con- 
stantly against the pricks, and could em- 
ploy no minister who went cordially 
along with his predilections. He seems 
too at times, as well as the duke of York, 
to have been seriously provoked at the 
unceasing encroachments of France, 
which exposed him to so much vexation 
at Rome. 

The connexion with lords Uussell and 
Hollis began in March, 1678, though 

H 


some of the opposition had been making 
advances to Barillon in the preceding 
November: p. 129. 131. See also “Copies 
and Extracts of some Letters written to 
him from the Earl of Danby,” published 
in 1716; whence it appears that Mon- 
tagu suspected the intrigues of Barillon, 
and the mission of Rouvigny, lady Rus- 
sell’s first cousin, for the same pm pose, as 
early as Jan 1678; and informed Dauby 
of it : pp. 50. 53. 59. 

j Courtin, the Fiench ambassador who 
preceded Barillon, had been engaged 
through great part of the year 1677 in a 
treaty with Charles for the prorogation 
or dissolution of parliament. After a 
long thaffeiing, the sum was fixed at 
2,000,000 1 ivies; in consideration of 

which the king of England pledged 
himself to prorogue parliament fiom 
Dccembei to April, 1678. It was m 
consequence of the subsidy being stopped 
by Louis, in resentment of the princess 
Maiy’s mairiagc, that parliament, which 
had been already prorogued till April, 
was suddenly assembled in February. 
Dalrymple, p. 111. It appears that 
Courtin had employed French money to 
bribe members of the commons in 1677 
with the knowledge of Charles; assigning 
as a reason, that Spain and the emperor 
were distributing money on the other 
side. In the course of this negotiation, 
he assured Charles that the king of 
France was always ready to employ all 
hi* forces for the confirmation and aug- 
mentation of the royal authority in Eng- 
land, so that he should always be master 
of his subjects> and not depend upon 
them. 

2 
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though at a great sacrifice of the continental policy which 
they had long maintained, .and which was truly important to 
our honour and safety. Yet there must be degrees in the 
scale of public utility; and, if the liberties of the people were 
really endangered by domestic treachery, it was ridiculous to 
think of saving Tournay and Valenciennes at the expense of 
all that was dearest at home. This is plainly the secret of 
that unaccountable, as it then seemed, and factious opposition, 
in the year I678, which cannot be denied to have served the 
ends of France, and thwarted the endeavours of lord Danby 
and sir William Temple to urge on the uncertain and half- 
reluctant temper of the king into a decided course of policy. * 
Louis, in fact, had no desire to see the king of England 
absolute over his people, unless it could be done so much by 
his own help as to render himself the real master of both. In 
the estimate of kings, or of such kings as Louis XIV., all 
limitations of sovereignty, all co-ordinate authority of estates 
and parliaments, are not only derogatory to the rcyal dignity, 
but injurious to the state itself, of which they distract the 
councils and enervate the force. Great armies, prompt obe- 
dience, unlimited power over the national resources, secrecy 
in council, rapidity in execution, belong to an energetic and 
enlightened despotism : we should greatly err in supposing 


* See what Temple says of this, 
p. 460. Tl)e king raised 20,000 men in 
the spring of 1678, and seemed ready to 
go into the war ; hut all was spoiled by 
a vote, on Clarges’s motion, that no inoney 
should be granted till satisfaction should 
be made as to religion This irritated 
the king so much that he determined to 
take the money which France offered 
him ; and he afterwards almost compelled 
the Dutch to sign the treaty ; so much 
against the prince of Orange’? inclina- 
tions, that he has often been charged, 
though unjustly, with having fought the 
battle of St* Denis after he knew that 
the peace was concluded. Danby also, 
in his Vindication (publi.shed in 1679,* 
and again in 1710: see State Trials, ii. 
634.), lays the blame of discouraging the 
king fiom embarking in the war on this 
'vote of the commons. And the author 
of the Life of James II, says very truly, 
that the commons “ were in reality more 


jealous of the king’s power than of tlie 
power of France ; for, notwithstanding 
all their former warm addresses for hin- 
dering the growth of the power of France, 
when the king had no army, now that he 
had one, they passed a vote to have it 
immediately disbanded ; and the factious 
party, which was then prevalent among 
them, made it their only business to be 
rid of the duke, to pull down the 
ministers, and to weaken the crown.” 
r. 512. 

In defence of the commons it is to be 
urged that, if they had any strong suspi- 
cion of the king’s private intrigues with 
France for some years past, as in all 
likelihood they had, common prudence 
would teach them to distrust his pre- 
tended desire for war with her ; and it 
is, in fact, most probable, that his real 
object was tp be master of a considerable 
army. 
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that Louis XIV. was led to concur in projects of subverting 
our constitution from any jealousy of its contributing to our 
prosperity. He saw, on the contrary, in the perpetual 
jarring of the kings and parliaments, a source of feebleness 
and vacillation in foreign affairs, and a field for intrigue and 
corruption. It was certainly far from his design to see a 
republic, either in name or effect, established in England ; 
but an unanimous loyalty, a spontaneous submission to the 
court, was as little consonant to his interests ; and, especially 
if accompanied with a willing return of the majority to the* 
catholic religion, would have put an end to his influence over 
the king, and still more certainly over the duke of York. * 
He had long been sensible of the advantage to be reaped 
from a malecontent party in England. In the first years 
after the restoration, he kept up a connexion with the disap- 
pointed commonwealth’s men, while their courage was yet 
fresh and unsubdued; and in the war of l6G5 was very 
nearly exciting insurrections both in England and Ireland, t 
These schemes of course were suspended, as he grew into 
closer friendship with Charles, and saw a surer method of 
j)reserving an ascendancy over the kingdom. But, as soon 
as the princess Mary’s marriage, contrary to the king of 
England’s promise, and to the plain intent of all their 
clandestine negotiations, displjiyed his faithless and uncertain 
character to the French cabinet, they determined to make 
the patriotism, the passion, and the corruption of the house 
of commons, minister to their resentment and ambition. 

Tlie views of lord Hollis and lord Russell in this clan- 
destine intercourse with the French ambassador were sincerely 
patriotic and honourable : to detach France from the king ; to 
crush the duke of York and popish faction ; to procure the 
disbanding of the army, the dissolution of a corrupted parlia- 

* The memorial of Blanchard to the f Ralph, p. 116. CEuvres de Louis 
prince of Orange, quoted by Dalrymple, XIV ii. 204. and v. 67., where we have 
p. 20]., contains these words: “Le roi a curious and characteristic letter of the 
auroit ete bien fache qu’il eut etc absolu king to d’Estrades in Jan. 1662, when he 
dans ses ^tats ; I’une de ses plus constantes had been provoked by some high Ian- 
max imes depuis son retablissement ayant guage Clarendon had held about the 
etc de le divi'^cr d’avec son parlemeut, right of the flag, 
et dc se servir tantbt de I’un, tantot de 
I'autre, toujours par argent pour parvenir 
a ses fins.” 
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inent, the dismissal of a bad minister. * They would indeed 
have displayed more prudence in leaving these dark and 
dangerous paths of intrigue to the court which was practised 
in them. They were concerting measures with the natural 
enemy of their country, religion, honour, and liberty ; whose 
obvious policy was to keep the kingdom disunited that it 
might be powerless ; who had been long abetting the worst 
designs of our own court, and who could never be expected 
to act against popery and despotism, but for the temporary 
ends of his ambition. Yet, in the very critical circumstances 
of that period, it was impossible to pursue any course with 
security ; and the dangers of excessive circumspection and 
adherence to general rules may often be as formidable as 
those of temerity. The connexion of the popular party with 
France may very probably haver frustrated the sinister inten- 
tions of the king and duke, by compelling the reduction of 
the army, though at the price of a great sacrifice of Euro- 
pean policy, t Such may be, with unprejudiced men, a 
sufficient apology for the conduct of lord Russell and lord 
Hollis, the most public-spirited and high-minded characters 
of their age, in this extraordinary and unnatural alliance. It 
would have been unworthy of their virtue to have gone into 
so desperate an intrigue with no better aim than that of 
ruining lord Danby; and of this I think we may fully acquit 
them. The nobleness of RusselFs disposition beams forth in 


* The letters of Barillon in Dalrymple, 
pp. 134. 1S6. 140., arc i.ufficient proofs of 
this. He imputes to Danby in one place, 
p. 142., the design of making the king 
absolute, and says : “ M. le due d’ York 
se croit perdu pour sa religion, si I’occa- 
sion presente ne lui sert a soumettre 
I’Angleterre; e’est une entreprise fort 
hardie, et dont le succcs est fort douteux.” 
Of Charles himself he says : “ Le roi 
d’Angleterre balance encore a se porter a 
Textremite ; sop humeur repugne fort au 
dessein de changer le gouvernement. II 
est neanmoins entraine par M. le due 
d’York et par le grand tresoTier ; wais 
dans lefond il aimeroit mleux que la paix 
le mit en etat de deraeurer en tepos, et 
retablir ses affaires, c’est*^dire, un bon 
revenu ; et je crois qu’il ne se soucie pas 
beaucoup d’etre plus ahsolu qu’il est. Le 


due et le tresorier connoissent bien a qui 
ils ont affaire, et craignent d’etre aban- 
donnes par le roi d’Angletcrre aux pre- 
miers obstacles considerables qu’ils troiive- 
ront au dessein de relever I’autorite royale 
en Angletene.” On this passage it may 
be observed, that there is reason to believe 
there was no co-operation, but rather a 
great distrust, at this time, between the 
duke of York and lord Danby. But 
Barillon had no doubt taken care to infuse 
into the minds of the opposition those 
suspicions of that minister’s designs. 

f Barillon appears to have ^voured 
the opposition rather than the duke of 
York, who urged the keeping up of the 
army. This was also the great object of 
the king, who very reluctantly disbanded 
it in Jan. 1679. Dalrymple, 207, &c. 
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all that Barillon has written of their conferences. Yet, not 
withstanding the plausible grounds of his conduct, we can 
hardly avoid wishing that he had abstained from so dan- 
gerous an intercourse, which led him to impair, in the eyes of 
posterity, by something more like faction than can be ascribed 
to any other part of his parliamentary life, the consistency 
and ingenuousness of his character.* 

I have purposely mentioned lord Russell and lord Hollis 
apart from others who were mingled in the same po^btasto 
intrigues of the French ambassador, both because 
they were among the first with whom he tampered, the popular 
and because they are honourably distinguished by 
their abstinence from all pecuniary remuneration, which 
Hollis refused, and which Barillon did not presume to offer 
to Russell. It appears, however, from this minister’s ac- 
counts of the money he had expended in this secret service 
of the French crown, that, at a later time, namely about the 
end of 1680, many of the leading members of opposition, 
sir Thomas Littleton, Mr. Garraway, Mr. Hampden, Mr. 
Powle, Mr. Sacheverell, Foley, received suras of 500 or 
300 guineas, as testimonies of the king of France’s munifi- 
cence and favour. Among others, Algernon Sidney, who, 
though not in parliament, was very active out of it, is more 
than once mentioned. Chiefly because the name of Algernon 
Sidney had been associated with the most stern and elevated 
virtue, this statement was received with great reluctance; 
and many have ventured to call the truth of these pecuniary 
gratifications in question. This is certainly a bold surmise ; 
though Barillon is known to have been a man of luxurious 
and expensive habits, and his demands for more money on 
account of the English court, which continually occur in his 
correspondence with Louis, may lead to a suspicion that he 
would be in some measure a gainer by it. This, however, 
might possibly be the case without actual peculation. But 
it must be observed that there are two classes of those who 
are alleged to have received presents through his hands : 
one, of such as were in actual communication with himself ; 


* This delicate subject is treated with John Russell, in his Life of William 
great candour as well as judgment by lord Lord Russell. 
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another, of such as sir John Baber, a secret agent, had 
prevailed upon to accept it. Sidney was in the first class ^ 
but as to the second, comprehending Littleton, Hampden, 
Sacheverell, in whom it is, for different reasons, as difficult 
to suspect pecuniary corruption as in him, the proof is 
manifestly weaker, depending only on the assertion of an 
intriguer that he had paid them the money. The falsehood 
either of Baber or Barillon would acquit these considerable 
men. Nor is it to be reckoned improbable, that persons em- 
ployed in this clandestine service should be guilty of a fraud, 
for which they could evidently never be made responsible. 
We have indeed a remarkable confession of Coleman, the 
famous intriguer executed for the popish plot, to this effect. 
He deposed in his examination before the house of commons, 
in November, I 678 , that he had received last session of 
Barillon 2500/. to be distributed among members of parlia- 
ment, which he had converted to his own use. * It is doubt- 
less possible that Coleman, having actually expanded this 
money in the manner intended, bespoke the favour of those 
whose secret he kept by taking the discredit of such a fraud 
on himself. But it is also possible that lie spoke the ti uth. 
A similar uncertainty hangs over the transactions of sir John 
Baber. Nothing in the parliamentary conduct of the above- 
mentioned gentlemen in IG 8 O corroborates the susjucion of 
an intrigue with France, whatever may have been the case 
in 1()78. 

I must fairly confess, however, that the decided bias of 
my own jnind is on the affirmative side of this question; and 
that princij)ally because I am not so much struck, as some 
have been, by any violent improbability in what Baiilloii 
wrote to his court on the subject. If indeed we were to 
read that Algernon Sidney had been bought over by Louis 
XIV. or Charles II. to assist in setting up absolute monarchy 
in England, we might fairly oppose our knowledge of his 
inflexible and haughty character, of his zeal, in life and 
death, for republican liberty. < But there is, I presume, some 
moral distinction between the acceptance of a bribe to desert 
or betray our principles and that of a trifling present for 


Pari. Hist, 1035. ; Dairy mplc, 200, 
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acting* in conformity to them. The one is, of course, to be 
styled corruption ; the other is repugnant to a generous and 
delicate mind, but too much sanctioned by the practice of an 
age far less scrupulous than our own, to have carried with 
it any great self-reproach or sense of degradation. It is 
truly inconceivable that men of such property as sir Thomas 
Littleton or Mr. Foley should have accepted 300 or 500 
guineas, the sums mentioned by Barillon, as the price of 
apostasy from those political principles to which they owed 
the esteem of their country, or of an implicit compliance with 
the dictates of France. It is sufficiently discreditable to the 
times in which they lived, that they should have accepted so 
])itiful a gratuity ; unless indeed we should in candour resort 
to an hypothesis which seems not absurd, that they agreed 
among themselves not to offend Louis, or excite his distrust, 
by a refusal of this money. Sidney indeed was, as there is 
reason to think, a distressed man ; he had formerly been in 
connexion with the court of F'rance*, and had persuaded 
himself that the countenance of that power might one day 
or other be afforded to his darling scheme of a common- 
wealth ; he had contracted a dislike to the prince of Orange, 
and consequently to the Dutch alliance, from the same 
governing motive : is it strange that one so circumstanced 
should have accepted a small gratification from the king of 
France which implied no dereliction of his duty as an 
Englishman, or any sacrifice of political integrity ? And 
1 should be glad to be informed by the idolaters of Algernon 
Sidney’s name, what we know of him from authentic and 
contemporary sources which renders this incredible. 


* Louis XIV. tells us, that Sidney 
had made proposals to France in 1666 
for an insurrection, and asked 100,000 
crowns to efTect it ; which was thought 
too much for an experiment. He tried 
to persuade the ministers, that it was 
against the interest of France that 
England should continue a monarchy. 
(Euvres de Louis XIV., ii. 204. [Sid- 
ney’s partiality to France displays itself 
in his Letters to Saville, in 1679, pub- 
lished by Hollis. They evince also a 
blind credulity in the popish plot. The 
whole of Sidney’s conduct is inconsistent 


with his liaving possessed either practical 
good sense, or a just appicciation of the 
public interests ; and his influence over 
the whig party appears to have been 
entirely mischievous, though he was not 
only a much better man than Shaftes- 
bury, which is no high jiraise, but than 
the greater number of that faction, as 
they must be called, notwithstanding 
their services to liberty. A Tract on 
Ix)ve, by Algernon Sidney, in Somers 
Tracts, viii. 612., displays an almost 
Platonic elegance and delicacy of mind. 
—1845 ] 
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France, in the whole course of these intrigues, held the 
Secret trea- game ill her hands. Mistress of both parties, she 
wng^’iith might either embarrass the king through parlia- 
Franoe. mcut, if he pretended to an independent course of 
policy, or cast away the latter, when he should return to his 
former engagements. Hence, as early as May, I 678 , a pri- 
vate treaty was set on foot between Charles and Louis, by 
which the former obliged himself to keep a neutrality, if 
the allies should not accept the terms offered by France, to 
recall all his troops from Flanders within two months, to 
disband most of his army and not to assemble his parliament 
for six months ; in return he was to receive 6,000,000 
livres. This was signed by the king himself on May ^7* ; 
none of his ministers venturing to affix their names. * Yet 
at this time he was making outward professions of an 
intention to carry on the war. Even in this secret treaty, so 
thorough was his insincerity, he meant to evade one of its 
articles, that of disbanding his troops. In this alone he was 
really opposed to the wishes of France ; and her pertinacity 
in disarming him seems to have been the chief source of 
those capricious changes of his disposition, which we find for 
three or four years at this period, t Louis again appears not 
only to have mistrusted the king’s own inclinations after the 
prince of Orange’s marriage, and his ability to withstand the 
eagerness of the nation for war, but to have apprehended 
that he might become absolute by means of his army, with- 
out standing indebted for it to his ancient ally. In this point 
therefore he faithfully served the popular party. Charles 
used every endeavour to evade this condition ; whether it 
were that he still entertained hopes of attaining arbitrary 
power through intimidation, or that, dreading the violence of 
the house of commons, and ascribing it rather to a republican 
conspiracy than to his own misconduct, he looked to a 
military force as his security. From this motive we may 


* Dalrymple, 162. 

I His exclamation at Banllan’s press- 
ing the reduction of the army to 8000 
inen is well known : “ God’s fish ! afe all 
the" king of France’s promises to make 
me master of my subjects come to this ! 


or does he think that a matter to be done 
with 8000 men ! ” Temple says, “ He 
seemed at this time (May, 1678,) more 
resolved to enter into the war than I had 
ever before seen or thought him.” 
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account for his strange proposal to the French king of a 
league in support of Sweden, by which he was to furnish 
fifteen ships and 10,000 men, at the expense of France, 
during three years, receiving six millions for the first year, 
and four for each of the two next. Louis, as is highly pro- 
bable, betrayed this project to the Dutch government,^ and 
thus frightened them into that hasty signature of the treaty 
of Nimeguen, which broke up the confederacy, and accom- 
plished the immediate objects of his ambition. No longer 
in need of the court of England, he determined to punish it 
for that duplicity, which none resent more in others than 
those who are accustomed to practise it. He refused Charles 
tlie pension stipulated by the private treaty, alleging that its 
conditions had not been performed ; and urgerl on Montagu, 
Avith promises of indemnification, to betray as much as he 
knew of that secret, in order to ruin lord Danby. * 

The ultimate cause of this minister’s fall may thus be 
deduced from the best action of his life ; though 
it ensued immediately from his very culpable 
weakness in aiding the king’s inclinations towards reaciimout. 
a sordid bargaining with France. It is well known that 
tlie famous letter to Montagu, empowering him to make an 
offer of neutrality for the price of (),000,000 livres, was not 
only written by the king’s express order, but that Charles 
attested this with his own signature in a postscript. This 
bears date five days after an act had absolutely passed to 
raise money for carrying on the war ; a circumstance worthy 
of particular attention, as it both puts an end to every pre- 
text or apology which the least scrupulous could venture 
to urge in behalf of this negotiation, and justifies the whig 
party of England in an invincible distrust, an inexpiable 
hatred of so perfidious a cozener as filled the throne. But, 
as he was beyond their reach, they exercised a constitutional 
right in the impeachment of his responsible minister. For 
responsible he surely was ; though, strangely mistaking the 
obligations of an English statesman, Danby seems to fancy 
in his printed defence that the king’s order would be suffi- 
cient warrant to justify obedience in any case not literally 


♦ Daliymple, 178. et post. 
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unlawful. I believe,” he says, “ there are very few subjects 
but what would take it ill not to be obeyed by their servants ; 
and their servants might as justly expect their master’s pro- 
tection for their obedience.” The letter to Montagu, ho 
asserts, was written by the king’s command, upon the 
subject of peace and war, wherein his majesty alone is at all 
times sole judge, and ought to be obeyed not only by any 
of his ministers of state, but by all his subjects.”* Such 
were, in that age, the monarchical or tory maxims of go- 
vernment, which the impeachment of this minister con- 
tributed in some measure to overthrow. As the king’s 
authority for the letter to Montagu was an undeniable fact, 
evidenced by his own handwriting, the commons in im- 
peaching lord Danby went a great way towards establishing 
the principle that no minister can shelter himself behind the 
throne by pleading obedience to the orders of his sovereign. 
He is considered, in the modern theory of the constitution, 
answerable for the justice, the honesty, the utility of all 
measures emanating from the crown, as well as for their 
legality ; and thus the executive administration is rendered 
subordinate, in all great matters of policy, to the super- 
intendence and virtual control of the two houses of parlia- 
ment. It must at the same time be admitted that, through 
the heat of honest indignation and some less worthy passions 
on the one hand, through uncertain and crude principles of 
constitutional law on the other, this just and necessary 
impeachment of the earl of Danby was not so conducted as to 
be exempt from all reproach. The charge of high treason 
for an offence manifestly amounting only to misdemeanor, 
with the purpose, not perhaps of taking the life of the 
accused, but at least of procuring some punishment beyond 
the law t, with the strange mixture of articles, as to which 
there was no presumptive proof, or which were evidently 
false, such as concealment of the popish plot, gave such a 


* Memoirs relating to tlic Impeach- 
ment of the Earl of Danby, 1710, pp, 
151. 227. State Trials, vol, xi.* 
t The violence of the next house of 
commons, who refused to acqiifesce in 
Danby ’s banishment, to which the lords 
had changed their bill of attainder, may 


seem to render it very doubtful whether 
they would have spared his life. But it 
is to be remembered that they were ex- 
asperated by the pardon he had clandes- 
tinely obtained, and pleaded in bar of 
their impeachment. 
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character of intemperance and faction to these proceedinjys, 
as may lead superficial readers to condemn them altogether. * 
The compliance of Danby with the king’s corrupt policy had 
been highly culpable, but it was not unprecedented ; it was 
even conformable to the court standard of duty ^ and as it 
sprang from too inordinate a desire to retain power, it would 
have found an appropriate and adequate chastisement in 
exclusion from office. We judge perhaps somewhat more 
favourably of lord Danby than his contemporaries at that 
juncture were warranted to do ; but even then he was rather 
a minister to be pulled down than a man to be severely 
punished. His one great and undeniable service to the 
protestant and English interests should have palliated a 
multitude of errors. Yet this was the main-spring and first 
source of the intrigue that ruined him. 

The impeachment of lord Danby brought forward several 
material discussions on that part of our constitu- Q,jestion. 
tional law, which should not be passed over in this f^piachmc^r 
place. 1. As soon as the charges presented by the Smmumpnt 
commons at the bar of the upper house had been 
read, a motion was made that the earl should withdraw ; 
and another afterwards, that he should be committed to the 
Tower : both of which were negatived by considerable ma- 
jorities, t This refusal to commit on a charge of treason 
had creafed a dispute between the two houses in the instance 
of lord Clarendon, t In that case, however, one of the 
articles of impeachment did actually contain an unquestion- 
able treason. But it was contended with much more force 
on the present occasion, that if the common^ by merely 
using the word traitorously, could alter the character of 
ofiences which, on their own showing, amounted but to mis- 
demeanors, the boasted certainty of the law in matters of 
treason would be at an end ; and unless it were meant that 
the lords should pass sentence in such a case against the 
received rules of law, there could be no pretext for their 


The impeachment was carried by Eighteen peers entered their protests ; 
179 to 1 16, Dec. 19. A motion, Dec. 21., Halifax, Essex, Shaftesbury, &c. 
to leave out the word traitorously, was ^ State Trials, vi. 351. et post. Hat- 
lost by 179 to 141. sell’s Precedents, iv. 176. 

t Lords’ Journals, Dec 26. 1678. 
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refusing to admit the accused to bail. Even in Strafford’s 
case, which was a condemned precedent, they had a general 
charge of high treason upon which he was committed ; while 
the offences alleged against Danby were stated with particu- 
larity, and upon the face of the articles could not be brought 
within any reasonable interpretation of the statutes relating 
to treason. The house of commons faintly urged a remark- 
able clause in the act of Edward IIL, which provides that, in 
case of any doubt arising as to the nature of an offence 
charged to amount to treason, the judges should refer it to 
the sentence of pailiament ; and maintained that this invested 
the two houses with a declaratory power to extend the 
penalties of the law to new offences which had not been 
clearly provided for in its enactments. But, though some- 
thing like this might possibly have been in contemplation 
with the framers of that statute, and precedents were not 
absolutely wanting to support the construction, it was so 
repugnant to the more equitable principles of criminal Jaw 
which had begun to gain ground, that even the heat of 
faction did not induce the commons to insist upon it. They 
may be considered, however, as having carried their point ; 
for, though the prorogation and subsequent dissolution of 
thejiresent parliament ensued so quickly that nothing more 
was done^ in the matter, yet when the next house of com- 
mons revived the impeachment, the lords voted to take 
Danby into custody without any further objection.* It 
ought not to be inferred from hen^e, that they were wrong 
in refusing to commit ; nor do I conceive, notwithstanding 
the latter precedent of lord Oxford, that any rule to the 
contrary is established. In any future case it ought to be 
open to debate, whether articles of impeachment pretending 
to contain a charge of high treason do substantially set 
fortli overt acts of such a crime ; and if the house of lords 
shall be of opinion, either by consulting the judges or other- 
wise that no treason is specially alleged, they should, 
notwithstanding any technical words, treat the offence as 
a misdemeanor, and admit the accused to bail.t 


* Lords’ Journals, Apiii 16. “ that in the transaction of this affair 

t “ The lord privy seal, Anglesea, in a were two great points gained by this 
conference between the two houses,” said, liouse of commons : the first was, that 
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2. A still more important question arose as to the 
king’s right of pardon upon a parliamentary im- 
peachment. Danby, who had absconded on the 
unexpected revival of these proceedings in the new 
parliament, finding that an act of attainder was likely to pass 
against him, in consequence of his flight from justice, surren- 
dered himself to the usher of the black rod ; and, on being- 
required to give in his written answer to the charges of thci 
commons, pleaded a pardon, secretly obtained from the king, 
in bar of the prosecution. * The commons resolved that the 
pardon was illegal and void, and ought not to be pleaded in 
bar of the impeachment of the commons of England. They 
demanded judgment at the lords’ bar against Danby, as having 
put in a void plea. They resolved, with that culpable violence 
which distinguished this and the succeeding house of com- 
mons, in order to deprive the accused of the assistance of 
counsel, that no commoner whatsoever should j)resume to 
maintain the validity of the pardon pleaded by the earl of 
Danby without their consent, on pain of being accounted a 
betrayer of the liberties of the commons of England, t They 
denied the right of the bishops to vote on the validity of this 
pardon. They demanded the appointment of a committee 
from both houses to regulate the form and manner of j)ro- 
ceeding on this impeachment, as well as on that of the five 
lords acc*Used of participation in the popish plot. The upper 
house gave some signs of a vacillating and temporizing spirit, 
not by any means unaccemn table. Tliey acceded, after a first 


impeachments made by the commons in 
one parlidment continued from session to 
session, and parliament to parliament, 
notwithstanding prorogations or dissolu- 
tions : the other point was, that in cases 
of impeachments, upon special matter 
shown, if tlie modesty of the party directs 
him not to withdraw, the lords admit 
that of right they ought to order him to 
withdraw, and that afterwards he ought 
to be committed. But he understood 
that the lords did not intend to extend 
the points of withdrawing and commit- 
ting to general impeachments without 
special matter alleged ; else they did not 
know how many might be picked out of 
their house op. a sudden.” 


Shaftesbury said, indecently enough, 
that they were as willing to be rid of the 
earl of Danby as the commons ; and 
cavilled at tlie distinction between general 
and special impeachments. Commons’ 
Journals, April 12. 1679. On the im- 
peachment of Scroggs for ticason, in the 
next parliament, it was moved to commit 
him ; but the previous question was car- 
ried, and he was admitted to bail ; doubt- 
jess because no sufficient matter was 
alleged. Twenty peers protested. Lords’ 
.Tournals, Jan. 7. 1681. 

Lords’ Journals, April 25. Pari, v 
Hist. 1121, &c. 

f Lords’ Journals, May 9. 1679. 
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refusal, to the proposition of a committee, though manifestly 
designed to encroach on their own exclusive claim of judi- 
cature. ^ But they came to a resolution that the spiritual 
lords had a right to sit and vote in parliament in capital 
cases, until judgment of death shall be pronounced, t The 
commons of course protested against this vote t ; but a 
prorogation soon dropped the curtain over their differences ; 
and Danby’s impeachment was not acted upon in the next 
parliaments 

There seems to be no kind of pretence for objecting to the 
Votes of votes of the bishops on such preliminary questions 
bishops, impeachment of treason. It is 

true that ancient custom has so far engrafted the provisions 
of the ecclesiastical law on our constitution, that they are 
bound to withdraw when judgment of life or death is pro- 
nounced ; though even in this they always did it with a 
protestation of their right to remain. This, once claimed 
as a privilege of the church, and reluctantly admitted the 
state, became, in the lapse of ages, an exclusion and badge of 
inferiority. In the constitutions of Clarendon, under Henry II., 
it is enacted, that the bishops and others holding spiritual 
benefices in capite” should give their attendance at trials in 
parliament, till it come to sentence of life or member. This, 
although perhaps too ancient to have authority as statute law, 
was a sumcient evidence of the constitutional usage, where 
nothing so material could be alleged on the other side. And, 
as the original privilege wtls built upon nothing better than 
the narrow superstitions of the canon law, there was no rea- 
sonable pretext for carrying the exclusion of the spiritual lords 
.farther than "Certain and constant precedents required. Though 
^at was true, as the enemies of lord Dan by urged, that by voting 
Tor the validity of his pardon, they would in effect determine 


♦ Lords’ Journals, May 10. and 11, 
After the former vote 50 peers, out of 
107 tvho appear to have been present, 
entered their dissent; and another, tli% 
earl of Leicester, is known to have \oted 
with the minority. This unusual streng^ 
of opposition, no dOubt, produced th^ 
change next day. 

f May 13. Twenty ‘one peers were 
entered as dissentient. The commons 


inquired whether it were intended by 
this that tlie bishops should vote on the 
pardon of Danby, vi^hich the upper house 
declined to answer, but said they could 
not vote on the trial of the five popish 
lords. May 15. 17, 27. 

I See the report of a committee in 
Journals, May 2C. ; or IlatseU's Prece- 
dents, iv. 374. 
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the whole question in his favour, yet there seemed no serious 
reason, considering it abstractedly from party views, why they 
should not thus indirectly be restored for once to a privilege, 
from which the prejudices of former ages alone had shut 
them out. 

The main point in controversy, whether a general or special 
pardon from the king could be pleaded in answer to an im- 
peachment of the commons, so as to prevent any further 
proceedings in it, never came to a regular decision. It was 
evident that a minister who had influence enough to obtain 
such an indemnity, might set both houses of parliament at 
defiance ; the pretended responsibility of the crown^s advisers, 
accounted the palladium of our constitution, would be an idle 
mockery, if not only punishment could be averted, but inquiry 
frustrated. Even if the king could remit the penalties of a 
guilty minister’s sentence upon impeachment, it would be 
much, that public indignation should have been excited against 
him, that suspicion should have been turned into proof, that 
shame and reproach, irremissible by the great seal, should 
avenge the wrongs of his country. It was always to be pre- 
sumed that a sovereign, undeceived by such a judicial inquiry, 
or sensible to the general voice it roused, would voluntarily, 
or at least prudently, abandon an unworthy favourite. Though 
it might be admitted that long usage had established the royal 
prerogative of granting pardons under the great seal, even 
before trial, and that such pardons might be pleaded in bar, 
(a prerogative indeed which ancient statutes, not repealed, 
though gone into disuse, or rather in no time acted upon, had 
attempted to restrain,) yet we could not infer that it extended 
to cases of impeachment. In ordinary criminal proceedings 
by indictment the king was before the court as prosecutor, 
the suit was in his name ; he might stay the process at his 
pleasure, by entering a “ noli prosequi to pardon, before 
or after judgment, was a branch of the same prerogative ; it 
M as a great constitutional trust, to be exercised at his discre- 
tion. But in an appeal, that is, an accusation of felony, 
brought by the injured party, or his next of blood, a proceed- 
ing wherein the king’s name did not appear, it was undoubted 
that he could not remit the capital sentence. The same prin- 
ciple seemed applicable to an impeachment at the suit of the 

VOL. II. I 
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commons of England demanding justice from the supreme 
tribunal of the other house of parliament. It could not be 
denied that James had remitted the whole sentence upon lord 
Bacon. But impeachments were so unusual at that time, and 
the privileges of parliament so littlq out of dispute, that no 
great stress could be laid on this precedent. 

Such must have been the course of arguing, strong on 
political, and specious on legal grounds, which induced the 
commons to resist the plea put in by lord Danby. Though 
this question remained in suspense on the present occasion, it 
was finally decided by the legislature in the act of settlement ; 
which provides that no pardon under the great seal of EtigWd 
be pleadable to an impeachment of the commons in parlia- 
ment.^ These expressions seem tacitly to concede the crown’s 
right of granting a pardon after sentence ; which, though 
perhaps it could not well be distinguished in point of law 
from a pardon pleadable in bar, stands on a very different 
footing, as has been observed above, with respect to consti- 
tutional jKilicy. Accordingly, upon the impeachment of the 
six peers who had been concerned in the rebellion of 171 
the house of lords, after sentence passed, having come to a 
resolution on debate that the king had a right to reprieve 
in cases of impeachment, addressed him to exercise that 
prerogative as to such' of them as should deserve his 
mercy ; and three of the number were in coRsequence 
pardoned, t 

3. The impeachment of Danby first brought forward an- 
Abatement Other questiou of hardly less magnitude, and rernark- 
able as one of the few great points in constitutional 
diaaoiution. which havc been discussed and finally settled 

within the memory of the present generation ; I mean the 
continiiaace of an impeacliment by the commons from one 
parliament to Ruother. Though this ha^ been put at rest by 
a determination altogether consonant to maxims of expediency, 
it seems proper in this place to show briefly the grounds upon 
which the argument on both sides rested. 

In the earlier period of our parliamentary records, the 

* W. HI. c. 2. and one of the managers on the impeach- 

t Pari. Hist. vii. 28i?. Mr. Lechmere, ment, had most confidently denied this 
a very ardent whig, then solicitor-general, prerogative. Id. 233. 
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business of both houses, whether of a legislative or judicial 
nature, tfiough often very multifarious, was despatched, with 
the rapidity natural to comparatively rude times, by men imt 
patient of delay, unused to doubt, and not cautious in the 
proof of facts or attentive to the subtleties of reasoning. Th0 
session, generally speaking, was not to terminate till the pe-^ 
titions in parliament for redress had been disposed of, whether 
decisively or by reference to some more permanent tribunal. 
Petitions of ihB UiH ^ the comimDs, 

and a&sfiftted U> hy the were drawn up into statutes by 

the king’s council just before the |)roro^tion or dissolution. 
They naturally to tlie ground, if the session closed Before 
they could be submitted to the king’s pleasure. The great! 
change that took place in the reign of Henry VI., by passing 
bills complete in their form through the two houses instead 
of petitions, while it rendered manifest to every eye that dis- 
tinction between legislative and judicial proceedings which the 
sim plicit y of oldier iimm had half concealed^ did not affect this 
constitutional principle. At the close of a sessioiij^ every bill 
then in progress through parliament became a nullity, and 
must pass again through all its^atages heforj^ it couTd Slen- 
dered for the royal assent. No sort of difference existed ini 
the effect of a prorogation and a dissolution ; it was even i 
maintained that a session made a parliament. 

Du! ing the fifteenth and sixteenth centuries, writs of error 
from inferior courts to the house of lords became far less 
usual than in the preceding age ; and when they occurred, as 
error could only be assigned on a point of law appeal ing on 
the lecoid, they were quickly decided with the assistance of 
the judges. But, when they grew more frequent, and espe- 
cially when appeals from the chancellor, requiring often a 
tedious examination of depositions, were brought before the 
lot ds, it was found that a sudden prorogation might often in- 
teirupt a decision ; and the question arose, whether writs of 
error, and other proceedings of a similar nature, did not, ac- 
cording to precedent or analogy, cease, or in technical language 
abate, at the close of a session. An order was accordingly 
made by the house on March 11. 1673, that the lords 
committees for privileges should inquire whether an appeal 
to this house either by writ of error or petition, from the pro- 

1 2 
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ceedings of any other court being depending, and not deter- 
mined in one session of parliament, continue in statu quo 
unto the next session of parliament, without renewing the 
writ of error or petition, or beginning all anew.” The com- 
mittee reported on the 29 th of Maich, after mis-ieciting the 
order of reference to them in a very remarkable manner, by 
omitting some words and interpolating others, so as to make 
it far more extensive than it really was*, that upon the con- 
sideration of precedents, which they specify, they came to a 
resolution that “ businesses depending in one parliament or 
isession of parliament have been continued to the next session 
of the same parliament, and the proceedings thereupon have 
remained in the same state in which they were left when last 
In agitation.” The house approved of this resolution, and 
ordered it accordingly. t 

This Resolution was decisiYO 4s to the continuance of ouli 
iiaLY iudicial business beyond the terminatioii of a.ses^on. It 
was-^still open to dispute whether it might not abate by a dis- 
solution. And the peculiar case of impeachment, to which, 
after the dissolution of the long parliament in 1678, eveiy 
one’s attention was turned, seemed to stand on different 
grounds. It was referred theiefoie to the committee of pii- 
vileges on the 11 th of March, 1 (J 79 > to considei whether 
petitions of appeal which were presented to this house in tlie 
last parliairtent be still in force to be proceeded on. Next 
day it is referred to the same committee, on a leport of the 
inatter of fact as to the impeachments of the earl of Danby 
and the five popish lords in the late parliament, to considei 
of the state of the said impeachments and all the incidents 
relating thereto, and to report to the house. On the 18 th of 
Match lord Essex reported from the committee, that, “ upon 
perusal of the judgment of this house of the 29 th of Maich, 
1673, they are of opinion, that in all cases of appeals and 
writs of error they continue, and aie to be proceeded on, in 
statu quo, as they stood at the dissolution of the last parlia- 
ment, without beginning de novo .... And, upon 

* Instead of the words in the order, not in thtir legislative capacity” Ihe 

from the proceedings of any other importance of this alteration as to the 
court,*’ the following are inserted, “ or question of impeachment is obvious 
any other business wherein their lord- f Lords’ Journals 
ships act as m a court of judicature, and 
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consideration had of the matter referred to tlieir lordships 
concerning the state of the impeachments brought up from 

the house of commons the last parliament, &c they 

are of opinion that the dissolution of the last parliament doth 
not alter the state of the impeachments brought up by the 
commons in that parliament.” This report was taken into 
consideration next day by the house ; and after a debate, 
which appears from the Journals to have lasted some time, 
and the previous question moved and lost, it was resolved t<» 
agree with the committee.* 

Ibis resoJutiori became for some acknowledged 

law of parliament. Lord Stafford, at his trial in 1680, hav- 
ing requested that his counsel might be heard as to the point, 
whether impeachments could go from one parliament to an- 
other, the house took no notice of this question ; though they 
consulted the judges about another which he had j)ut, as to 
the necessity of two witnesses to every overt act of treason. t 
Lord Danby and chief-justice Scroggs petitioned the lords in 
the Oxford parliament, one to have the charges against him 
dismissed, the other to be bailed ; but neither take the ob- 
jection of an intervening dissolution, t And lord Danby, 
after the dissolution of three successive parliaments since that 
in which he was impeached, having lain for three years in 
the Tower, when he applied to lie enlarged on bail by the 
court of king’s bench in 1682, was refused by the judges, on 
the ground of their incompetency to meddle in a |)arlianientary 
impeachment ; though, if the prosecution were already at an 
end, he would have been entitled to an absolute discharge. 
On Jefferies becoming chief justice of the king’s bench, 
Danby was admitted to bail.§ But in the ^)arlianieiit of 
l685, the impeached lords having petitioned the house, it 
was resolved that the order of the 19th of March, 1679, be 
reversed and annulled as to impeachments ; and they were 
consequently released from their recognizances. || 

* Lords’ Journals. Seventy-eight peers § Shower’s Reports, li. 335 “ He 

were present. was bailed to appear at the lords’ bar the 

f Id. 4th Dec. 1680. • first day of the then next parliament.” 

t Lords’ Journ. March 24. 1681. The The catholic lords were bailed the next 
very next day the cominons sent a mes- day. This proves that the impeachment 
sage to demand judgment on the im- was not held to be at an end. 
peachment against him. Com. Journ. || Lords’ Journals, May 22. 1685, 
March 25. 
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The first of these two contradictory determinations is not 
certainly free from that reproach which so often contaminates 
our precedents of parliamentary law, and renders an honest 
man reluctant to show them any greater deference than is 
strictly necessary. It passed during the violent times of the 

f >opish plot ; and a contrary resolution would have set at 
iberty the five catholic peers committed to the Tower, and 
enabled them probably to quit the kingdom before a new im- 
peachment could be preferred. It must be acknowledged, at 
the same time, that it was borne out, in a considerable 
degree, by the terms of the order of 1G73, which seems 
liable to no suspicion of answerii^ a temporary purpose ; 
and that the court party in the house of lords were powerful 
enough to have withstood any flagrant innovation in the law 
of parliament. As for the second resolution, that of 1685, 
which reversed the former, it was passed in the very worst of 
times ; and, if we may believe the protest, signed by the 
earl of Anglesea and three other peers, with great precipita- 
tion and neglect of usual forms. It was not, however, an- 
nulled after the Revolution ; but, on the contrary, received 
what may seem at first sight a certain degree of confirma- 
tion from an order of the house of lords in IG 90 , on the 
petitions of lord Salisbury and Peterborough, who had been 
impeached in the preceding parliament, to be discharged ; 
which was d^ne, after reading the resolutions of 1679 ^iid 
1685, and a long debate thereon. But as a general pardon 
had come out in the mean time, by which the judges held 
that the offences imputed to thesb two lords had been dis- 
charged, and as the commons showed no disposition to follow 
up their impeachment against them, no parliamentary reason- 
ing can perhaps be founded on this precedent.* In the case 
of the duke of Leeds, impeached by the commons in 1695, 
no further proceedings were had ; but the lords did not make 
an order for his discharge from the accusation till five years 
after three dissolutions had intervened ; and grounded it 
upon the commons not proceeding with the impeachment. 


* Upon considering the proceedings latter day, there can be little doubt that ; 
in the house of lords on this subject their release had been chiefly grounded 
Oct. 6. and 30. 1690, and especially the on the act of grace, and not on the aben* 
l^rotest signed by eight peers on the donment of the impeachment. 
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They did not, however, send a message to inquire if the 
commons were ready to proceed, which, according to parlia- 
mentary usage, would be required in case of a pending 
impeachment. The cases of lords Somers, Orford, and 
Halifax were similar to that of the duke of Leeds, except 
that so long a period did not intervene. These instances 
therefore rather tend to confirm the position, that impeach- 
ments did not ipso facto abate by a dissolution, notwith- 
standing the reversal of the order of 1679 * In the case of 
the earl of Oxford, it was formally resolved in 1717 > that an 
impeachment does not determine by a prorogation of parlia- 
ment ; an authority conclusive to those who maintain that no 
difference exists in the law of parliament between the effects 
of a prorogation and a dissolution. But it is difficult to 
make all men consider this satisfactory. 

The question came finally before both houses of parliament 
in I79I) a dissolution having intervened during the impeach- 
ment of Mr. Hastings ; an impeachment which, far unlike 
the rapid proceedings of former ages, had already been for 
three years before the house of lords, and seemed likely to 
run on to an almost interminable length. It must have been 
abandoned in despair, if the prosecution had been held to 
determine by the late dissolution. The general reasonings, 
and the force of precedents on both sides, were urged with 
great ability, and by the principal speakers in both houses ; 
.the lawyers generally inclining to maintain the resolution of 
u 685 , that impeachments abate by a dissolution, but against 
still greater names which were united on the opposite side. 
In the end, after an ample discussion^ the continuance of im- 
peachments, in spite of a dissolution, was caiw'ied by very 
large uuyorities j and this decision, so deliberately taken, and 
so free from all suspicion of partiality (the majority in neither 
house, especially the vpper, bearing any prejudice against the 
accused person), as well as so consonant to principles of 
utility and constitutional poli^yf ynu^ iuj£ um* haYO set at 
rest all dispute upon the question. 

The year IB705 and the last? session of the parliament that 
had continued since I66I, were memorable for the 
great national delusion of the popish plot. For 
national it was undoubtedly fo be c^ew, and by no means 
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confined ta the ^ either in or out of 

^liament, thongh it gave them much temporary strength. 
And though it were a most unhappy instance of the credulity 
begotten by heated passions and mistaken reasoning, yet 
there were circumstances, and some of them very singular in 
their nature, which explain and furnish an apology for the 
public error, and which it is more important to point out and 
keep in mind, than to inveigh, as is the custom in modern 
times, against the factiousness and bigotry of our ancestors. 
For I am persuaded that we are far from being secure from 
similar public delusions, whenever such a concurrence of 
coincidences and seeming probabilities shall again arise, as 
misled nearly the whole people of England in the popish 
plot.* 

It is first to be rememWed that there was really and. truly 
a popish {Jot in being, though not that which Titus Oates 
and his associates pretended to reveal, — not merely in the 
sense of Hume, who, arguing from the general spirit of 
proselytism in that religion, says there is a perpetual con- 
spiracy against all governments, protestant, Mahometan, and 
pagan, but one alert, enterprising, effective, in direct opera- 
tion against the established protestant religion in England. 
In this plot the king, the duke of York, and the king of 
France were chief conspirators ; the Romish priests, and 
especially the Jesuits, were eager co-operators. Their ma- 
roiernan’s chiiiations uiid their hopes, long-suspected, and in a 
letters. general sense known, were divulged by the seizure 
and publication of Coleman’s letters. “We have here,” he 
says, in one of these, “ a mighty work upon our hands, no 
less than the*conversion of three kingdoms, and by that per- 
haps the utter subduing of a pestilent heresy, which has a 
long time domineered over this northern world. There were 
never such hopes since the death of our queen Mary as now 
in our days. God hath given us a prince, who is become (I 
may say by miracle) zealous of being the author and instru- 
ment of so glorious a work } but the opposition we are sure 


* Bishop Parker is not wrong in say- discovery of Oates’s plot, they readily 
ing that the house of commons had so believed every thing he said ; for they 
long accustomed themselves to strange had long expected whatever he declared, 
6ctions about popery, that, upon the first Hist, of his own Time, p. 248. 
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to meet with is also like to be gi'eat ; so that it imports us to 
get all the aid and assistance we can/’ These letters were 
addressed to Father la Chaise, confessor of Louis XIV., and 
displayed an intimate connexion with France for the great 
purpose of restoring popery. They came to light at the very 
period of Oates’s discovery ; and, though not giving it much 
real confirmation, could hardly fail to make a powerful im- 
pression on men unaccustomed to estimate the value and 
bearings of evidence.* 

The conspiracy supposed to have been concerted by the 
Jesuits at St. Omer, and in which so many English catholics 
were implicated, chiefly consisted, as is well known, in a 
scheme of assassinating the king. Though the obvious false- 
hood and absurdity of much that the witnesses deposed in rela- 
tion to this plot render it absolutely incredible, and fully acquit 
those unfortunate victims of iniquity and prejudice, it could 
not aj)pear at the time an extravagant supposition, that an 
eager intriguing faction should have considered the king’s 
life a serious obstacle to their hopes. Though as much 
attached in heart as his nature would permit to the catholic 
religion, he was evidently not inclined to take any effectual 
measures in its favour ; he w^as but one year older than his 
brother, on the contingency of whose succession all theitf 
hop(‘s rested, since his heiress was not only brought up ia 
the ])rotestant faith, but united to its most strenuous de- 
feiul(*r. Nothing could have been more anxiously wished afr 
St. Omer than the death of Charles ; and it does not seen| 
improbable that the atrocious fictions of Oates may have been 
originally suggested by some actual, though vague, projects 
of assassination, which he had heard in discourse among the 
ardent spirits of that college. 

The popular ferment which this tale, however undeserving 
of credit, excited in a predisposed multitude, was Murder 
naturally wrought to a higher pitch by the very mondbury 
extraordinary circumstances of sir Edmondbury 


* Pari. Hist. 1024. 1035. State Trials, sage in the letters, is not deficient in 
vii. I. Rennet, 327. 337. 351. North’s acuteness. In fact, this not only con- 
Examcn, 129. 177. Ralph, 38 G. Burnet, victed Coleman, but raised a general 
i. 555. Scroggs tried Coieman with much conviction of the truth of a plot — and a 
rudeness and partiality ; but his sum- plot there was, though not Oates’s. , 
ming up, in reference to the famous pas- 
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Godfrey's death. Even at this time, although we reject the 
imputation thrown on the catholics, and especially on those 
who suffered death for that murder, it seems impossible to 
frame any hypothesis which can better account for the facts 
that seem to be authenticated. That he was murdered by 
those who designed to lay the charge on the papists, and 
aggravate the public fury, may pass with those who rely on 
such writers as Roger North*, but has not the slightest cor- 
roboration from any evidence; nor does it seem to have been 
suggested by the contemporary libellers of the court party. 
That he might have had, as an active magistrate, private 
enemies whose revenge took away his life, which seems to 
be Hume’s conjecture, is hardly more satisfactory ; the ene- 
mies of a magistrate are not likely to have left his person 
unplundered, nor is it usual for justices of the peace, merely 
on account of the discharge of their ordinary duties, to incur 
such desperate resentment. That he fell by his own hands 
was doubtless the suggestion of those who aimed at discredit- 
ing the plot ; but it is impossible to reconcile this with the 
marks of violence which are so positively sworn to have 
appeared on his neck; and, on a later investigation of the 
subject in the year 1682, when the court had become very 
powerful, and a belief in the plot had grown almost a mai k 
of disloyalty, an attempt made to prove the self-murder of 
Godfrey, in a trial before Pemberton, failed altogether ; and 
the result of the whole evidence, on that occasion, was 
strongly to confirm the supposition that he had perished by 
the hands of assassins.t His death remains at this moment 
a problem for which no tolerably satisfactory solution can be 
offered. But at the time^ it was a yery natural presumption 
to connect it with the plot# whernia he bad not only taken 
the deposition of Oates, a circumstance not in itself highly 
important, but was supposed to have received the confidential 
communications of Coleman.^ 

* Exainen, p. 196. allowed. Rut their own witnesses 

f R. V. Farwell and others ; State proved that Godfrey’s body had all the 
Trials, viii. 1361. They were indicted appearance of being strangled, 
for publishing some letters to prove that The Roman catholics gave out, at the 
Godfrey had killed himself. Tliey de- time of Godfrey’s death, that he had 
fended themselves by calling witnesses killed himself ; and hurt their own cause 
to.prove the truth of the fact, which, by foolish lies. North’s Examen, p. 200. 
though in a case of libel, Pemberton :J: It was deposed by a respectable 
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Another circumstance, much calculated to persuade ordi- 
nary minds of the truth of the plot, was the trial of Reading, 
a Romish attorney, for tampering with the witnesses against 
the accused catholic peers, in order to make them keep out 
of the way;* As such clandestine dealing with witnesses 
creates a strong, and perhaps with some too strong, a pre- 
sumption of guilt, where justice is sure to be uprightly ad- 
ministered, men did not make a fair distinction as to times 
when the violence of the court and jury gave no reasonable 
hope of escape ; and when the most innocent party would 
much rather procure the absence of a perjured witness than 
trust to the cliance of disproving his testimony. 

There was indeed good reason to distrust the course of 
justice. Never were our tribunals so disgraced by Injustice of 
the brutal maimers and iniquitous partiality of the tHe^^tnau. 
bench as in the latter years of this reign.^ The State Trials, 
none of which appear to have been published by the prisoners’ 
friends, bear abundant testimony to the turpitude of the judges. 
They explained away and softened the palpable contradictions 
of the witnesses for the crown, insulted and threatened those 
of the accused, checked all cross-examination, assumed the 
truth of the charge throughout the whole of every trial. t 


witness, that Godfrey entertained appic- 
hensions on account of what he had done 
as to the plot, and Iiad said, “ On my 
conscience, 1 believe I shall be the first 
martyr.” State 'J’rials, vii. 16’8. These 
little additional circumstances, which are 
suppressed by later historians, who speak 
of the plot as unfit to impose on any but 
the most bigoted fanatics, contributed to 
make up a body of presumptive and 
positive evidence, from which human 
belief is rarely withheld. 

It is remarkable that the most acute 
and diligent historian we possess for those 
times, Ralph, does not in the slighest 
degree pretend to account for Godfrey’s 
death ; though, in his general reflections 
on the plot (p. 555 .), he relies too much 
on the assertions of North and I’Estrange, 

* State Trials, vii. 259. North’s Ex- 
amen, 240. 

t State Trials, vol. vii. passim. On 
the trial of Green, Berry, and Hill, for 
Godfrey’s murder, part of the story for 
the prosecution was, that the body was 


brought to Hill’s lodgings on the Satur- 
day, and remained there till Monday. 
The prisoner called witnesses who lodged 
in the same house, to prove that it could 
not have been there without their know- 
ledge. Wild, one of the judges, assuming, 
as usual, the truth of the story as beyond 
controversy, said it was very suspicious 
that they should see or ]jear nothing of 
it; and another, Dolben, told them it 
was well they were not indicted. Id. 199. 
Jones, summing up the evidence on sir 
Thomas Gascoigne’s trial at York, (an 
aged catholic gentleman, most improbably 
accused of accession to the plot,) says to 
the jury : ** Gentlemen, you have the 
king’s witness on his oath ; he that testi- 
fies against him is barely on his word, 
and he is a papist;” Id. 1039. ; thus 
defiving an argument from an iniquitous 
rule, which, at that time, prevailed in 
our law, of refusing to hear the pri- 
soner’s witnesses upon oath. Gascoigne, 
however, was acquitted. 

It would swell this note to an unwar- 
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One Whitbread, a Jesuit, having been indicted with several 
others, and the evidence not being sufficient, Scroggs dis- 
charged the jury of him, but ordered him to be kept in custody 
till more proof might come in. He was accordingly indicted 
again for the same offence. On his pleading that he had 
been already tried, Scroggs and North had the effrontery to 
deny that he had been ever put in jeopardy, though the wit- 
nesses for the crown had been fully heard, before the jury 
were most irregularly and illegally discharged of him on the 
former trial. North said he had often known it done, and 
it was the common course of law. In the course of this pro- 
ceeding, Bedloe, who had deposed nothing explicit against 
the prisoner on the former trial, accounted for this by saying, 
it was not then convenient ; an answer with which the court 
and jury were content.* 

It is remarkable that, although the king might be justly 
surmised to give little credence to the pretended plot, and the 
duke of York was manifestly affected in his interests by the 
heats it excited, yet the judges most subservient to the court, 
Scroggs, North, Jones, went with all violence into the poj)ular 
cry, till, the witnesses beginning to attack the (jueen and to 
menace the duke, they found it was time to rein in, as far a^ 
they could, the passions they had instigated. t Pemberton^ 
a more honest man in politjcal matters, showed a remarkable 
intemperance and unfairness in all trials relating to popery. 
Even in that of lord Stafford in 1G80, the last, and perhaps 
the worst, proceeding under this delusion, though the court 
had a standing majority in the house of lords, he was con- 


rantable length, were I to extract so 
much of the trials as might fully ex 
hibit all the instances of gross partiality 
in the conduct of the judges. 1 must, 
therefore, refer my readers to the volume 
itself, a standing monument of the neces- 
sity of the Revolution ; not only as it 
rendered the judges independent of the 
crown, but as it brought forward those 
principles of equal and indifferent justice, 
which can never be expected to flourish 
but under the shadow of liberty. 

• State Trials 119. 315. 344. 

t Roger North, whose long account of 
the popish plot is, as usual with him, a 
medley of truth and lies, acuteness and 


absurdity, represents his brother, the 
chief-justice, as perfectly immaculate in 
the midst of this degradation of the 
bench. The State Trials, however, show 
that he was as partial and unjust towards 
the prisoners as any of the rest, till the 
government thought it necessary to in- 
terfere. The moment when the judges 
veered round, was on the trial of sir 
George Wakeman, physician to the 
queen. Scroggs, who had been infa- 
mously partial against the prisoners upon 
every former occasion, now treated Oates 
and Bedloe as they deserved, though to 
the aggravation of his own disgrace. 
State Trials, vii. 619--6'86. 
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victed by fifty-five peers against thirty-one ; the earl of Not- 
tingham, lord-chancellor, the duke of Lauderdale, and several 
others of the administration voting him guilty, while he was 
acquitted by the honest Hollis and the acute Halifax.* So 
far was the belief in the popish plot, or the eagerness in 
hunting its victims to death, from being confined to the whig 
faction, as some writers have been willing to insinuate. None 
had more contributed to rouse the national outcry against the 
accused, and create a firm persuasion of the reality of the plot, 
than the clergy in their sermons, even the most respectable 
of their order, Sancroft, Sharp, Barlow, Burnet, Tillotson, 
Stillingfleet ; inferring its truth from Godfrey’s murder or 
Coleman’s letter, calling for the severest laws against catho- 
lics, and imputing to them the fire of London, nay, even the 
death of Charles I.t 

Though the duke of York was not charged with partici- 
pation in the darkest schemes of the popisli conspirators, it 
was evident that his succession was the great aim of their 
endeavours, and evident also that be had been engaged in the 
more rejil and undeniable intrigjoes of Cpleman. His acces- 
sion to the throne, long viewed with just apprehension^ now 
seemed to threaten such perils to every part of the constitution, 
as ought not supinely to„be waited for* if anjr means could be 
devised to obviate them. This gave rise to the bold 
measure ‘of the exclusion bill, too bold indeed for the a uko ot Y ork 
^irit of the CountiV, and the rock on which English 
liberty was nearly ^lipAvrecked. In the long parliament, full 


* Lords’ Journals, 7th December. 
State 'I’lials, 1552. Pari. Ilist. 1229. 
StaflTord, though not a man of much 
ability, had rendered himself obnoxious 
as a prominent opposer of all measures 
intended to check the growth of popery. 
His name appears constantly in protests 
upon such occasions ; as, lor instance, 
March 3. 1678, against the bill for raising 
money for a French war. Reresby praises 
his defence very highly, p. 108. The 
duke of York, on the contrary, or his bio- 
grapher, observes ; “ Those who wished 
lord Stafford well, were of opinion that, 
had he managed the advantages which 
were given him with dexterity, he would 
have made the greatest part of his judges 


ashamed to condemn him; but it was 
his misfortune to play his game worst, 
when he had the best cards.” P. 637. 

f I take this from extracts out of those 
sermons, contained in the Roman catholic 
pamphlet printed in 1687, and entitled 
Good Advice to the Pulpits. The pro- 
testant divines did their cause no good 
by misrepresentation of their adversaries, 
and by their propensity to rudeness and 
scurrilit}. flie former fault, indeed, ex- 
isted in a much greater degree on the 
opposite side, but by no means the latter. 
See also a treatise by Barlow, published 
in 1679, entitled Popish Principles per- 
nicious to I’lotestant Princes. 
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as it was of pensioners and creatures of court influence, no- 
thing so vigorous would have been successful. Even in the 
bill which excluded catholic peers from sitting in the house 
of lords, a proviso, exempting the duke of York from its 
operation, having been sent down from the other house, 
Parliament passed by a majority of two voices.* But the zeal 
diMoived showed against Danby induced the king to put 
an end to tms parliament 0/ seventeen years’ duration ; an 
gyent long ardently desired by the popular party, who foresaw 
their ascendancy in the new elections.t The next house of 
commons accordingly came together with an ardour not yet 
quenched by corruption ; and after reviving the impeachments 
commenced by their predecessors, and carrying a measure 
long in agitation, a testt which shut the catholic peers out of 


* Pari. Hist. 1040. 

I See Marvell’s « Seasonable Argument 
to persuade all the Grand Juries in Eng- 
land to petition for a new Parliament.” 
He gives very bad characters of the prin- 
cipal members on the court side ; but we 
cannot take for granted all that comes 
from so unscrupulous a libeller. Sir 
Harhottle Grimstone had first thrown 
out, in the session of 1 675, that a stand* 
iiig parliament was as great a grievance 
as a standing army, and that an appli- 
cation ought to be made to the king for 
a dissolution. This was not secondedf; 
and met with much disapprobation from 
both sides of the house. Pari. Hist, 
vii. 64. But the country party, in two 
years’ time, had changed their views, and 
were become eager for a dissolution. An 
address to that effect was moved in the 
house of lords, and lost by only two 
voices, the duke of York voting for it. 
Id. 800. This is explained by a passage 
in Coleman’s letters, where that intriguer 
expresses his desire to see parliament 
dissolved, in the hope that another would 
be more favourable to the toleration of 
catholics. This must mean that the 
dissenters might gain an advantage over 
the rigorous church of England men, 
and be induced to come into a general 
indulgence. 

X This test (30 Car. 2. stat 2. ) is the 
declaration subscribed by members of 
both houses of parliament on taking their 
seats, that there is no transubstantiation 
of the elements in the Lord’s Supper ; 


and that the invocation of saints, as prac- 
tised in the church of Rome, is idolatrous. 
The oath of supremacy as already taken 
by the commons, though not by the 
lords ; and it is a great mistake to ima- 
gine that catholics were legally capable 
of sitting in the lowei house before the 
act of 1679. But it had been the aim of 
the long parliament m lbi2 to exclude 
them from the house of lords; and this 
was of course revived with greater eager- 
ness, as the danger from their influence 
grew moie apparent. A bill for this pur- 
pose passed the commons jn 1675, but 
was thrown out by the peers Journals, 
May 14. Nov. 8 It was brought in 
again in the spring of 1078. Pari. Hist. 
990. In the autumn of the same year 
it was renewed, when the lords agreed to 
the oath of supremacy, but omitted the 
declaration against tran«ubstantidtion, so 
far as their own house was affected by it. 
Lords’ Journals, ISov. 20. lo78. They 
also excepted the duke, of York from the 
operation of the bill; which exception 
was carried in the commons by two 
voices. Pari. Hist. 1040. The duke of 
York and seven more lords protested. 

The violence of those times on all sides 
will account for this theological declara- 
tion; but it is more difiicult to justify 
its retention at present. Whatever in- 
fluence a belief in the pope’s supremacy 
may exercise upon men’s politics, it is 
haiM to see how the doctrine of transub- 
stantiation can directly affect them ; and 
surely he who renounces the former, can- 
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parliament, went upon the exclusion bill. Their dissolution 
put a stop ta this f and in the next parliament the lords 
rfflected it.* 

The right ef «KehMUiig an iinwaiithy heir from the succes- 
sion was uct only hy the and fnt.dam<.ntni 

principles d ial sooatyy whh^ ee tabliab die wterest of the 
people to he the paramount object of political institutions, but 
by those of the English constitution. It had always been the 
better opinion among lawyers, that the reigning king with 
consent of paxfiameat was competent to maJke any chaiiges in 
the inheritance of the crawn j and this, the acts passed 

updep Henry VJII. empowering him to name his successor, 
was expressly enacted, witli heavy penalties against such as 
should contradict it, irUhe. thirteenth year of. !^zabeth. The 
contrary doctrine indeed, if pressed to its legitimate conse- 
quences, would have shaken all the statutes that limit the 
prerogative ; since, if the analogy of entails in private inherit- 
ances were to be resorted to, and the existing legislature 
should be supposed incompetent to alter the line of succession, 
they could as little impair as they could alienate, the inde- 
feasible rights of the heir ; nor could he be bound by restric- 
tions to which he had never given his assent. It seemed 
sti juage to maintain that the parljauxeol could reduce a future 
king of England to the condition .of, -a. doge, of Yenice, by 
shackling and taking away his authority, and yet could not 
divest him of 4 title .\yhich they could render Uttle better tb f t p 


not be very dangerous on account of his 
adherence to the latter. Nor is it less 
extraordinary to demand, from any of 
those who usually compose a house of 
commons, the assertion that the practice 
ot the church of Rome in the invocation 
of saints is idolatrous ; since, even on the 
Iiypothesis that a country gentleman has 
a clear notion of what is meant by idol- 
atry, he is, in many cases, wholly out of 
the way of knowing what the church of 
Rome, or any df its members, believe or 
practise. The invocation of saints, as 
held and explained by that church in the 
council of Trent, is surely not idolatrous, 
y> ith whatever error it may be charged ; 
but the practice at least of uneducated 
Roman catholics seems fully to justify 
the declaration ; understanding it to refer 


to certain superstitions, countenanced or 
not eradicated by their cleigy. 1 have 
sometimes thought that the legislator of 
a great nation sets off dtldly by solemnly 
professing theological positions al out 
which he knows nothing, and swearing 
to the possession of property which he 
does not enjoy. [1827.] 

* The second reading of the exclusion 
bill was carried, May 21. 1679, by 207 
to 128. The debates are in Parliamentary 
History, 1 1 25, et post In the next par- 
liament it was carried without a division. 
Sir Leoline Jenkins alone seems to have 
taken the high ground, that “ parliament 
cannot disinherit the heir of the crown ; 
and that if such an act should pass, it 
would be invalid in itself.” Id. 1191. 
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a mockery. Those accordingly who disputed the Iggislatiye 
cminip oteiice of parliament md that 

ttlliaew tk miU of themselves. 

With the court fionapir^r] pretended 

these matters of high policy and constitutional law to be within 
their province, and, with hardly an exception, took a zealous 
part against the exclusion. was indeed g measure x^pug- 
comiium pr^odice^ of mankind ; who, without 
entering on the abstract competency of parliamenla arc natu- 
xailjr apci^^tsoed m, m Jhexjeditary mouacchy to consider the 
next ^ gs (d a rigjp; J^hiclv except through 

ufiCfissityT, or notorious criminality, cannot be justly divested. 
The mere profession of a religj^ diflSjmit £com thfi esta- 
blished, does not seem, abstractedly coJisideLed, jan ade(jnate 
ground £pr np.^fJAliiig the regular order ofiiiheratauce. Yet 
such was the narrow higotxy of dm sixteenth and seventeenth 
centuries^ which died aXKSy almost entirely among protestaiits 
in the next, that even the triflingiliiexcni^^ 
and Calvinists had frequently led to alternate persecutions in 
the German atatest prince of one oi the other denomi- 
pftt|nn h^pp fiped the goimniHoaU And the Romish 

religion, in particular, was in that age of so restless and ma- 
lignant a character, that unless the power of the crown should 
be far more strictly limited than had hitherto been the case, 
there must he a ve^ serious danger from any sovereign of 
that faith ; and ttie letters of Coleman, as well as other evi- 
dences, made it manifest that the duke of York was engaged 
in a scheme of general conversion, which, from his arbitrary 
temper and the impossibility of succeeding by fair means, it 
was just to apprehend, must involve the subveisioii of all civil 
liberty. Still this was not distinctly perceived by persons at 
a distance from the scene, imbued, as most of the gentry 
were, with the principles of the old cavaliers, and those which 
the church had inculcated. The king, though hated by the 
dissenters, retained much of the affections of that party, who 
forgave the vices they deplored, to his fathei’s memory and 
his personal affability. It appi^agfid hwdi and disl oya l to 
awaseat to the of a brother in \yhom be 

saw no crime, and to g\nid wMcb he oSketl emy possible 
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exjfedknt.* There will always be found in the people of 
E^land Sk StKORg unwillin gpe^ to force the reluctance of 
their sovereigiL — aJMent fieeliogi af which parties in the heat 
of their triumph^ are aeldooi .aware^ because it does not dis- 
plaj' itself URtU the naenaeat of re-action. And although, in 
the less, settled times before the Revolution, this personal 
loyalty was highly dangerous, and may still, no doubt, some- 
times break out so as to frustrate objects of high import to 
the public weal, it is on the whole a salutary feaxper hir the 
conservatioR of the uionarchy,. which may require such a 
barrier against the encroachments of factions aad the fervid 
passions of the multitude. 

The ETII of exclusion was drawn with as much regard to 
the inheritance of the duke of York’s daughters as schemes of 
they could reasonably demand, or as any lawyer 
engaged for them could have shown ; though some- 
thing different seems to be insinuated by Burnet. It pro- 
vided that the imperial crown of England should descend to 
and be enjoyed by such person qr persons successively during 
the life of the duke of york,^ as should have inherited or en- 
joyed’ the same in case he were naturally dead. If the princess 
of .Orange was noLexpressly nainqd, (which, the bishop tells 
ns, gave a jealousy, as though it were Intended to keep that 
matter still undetermined,) this silence was evidently iustified 
bj the possible contingency 4^ the bhth of ft son to thei duke, 
whose right there was no intention in the framers of the bill 
to defeat. But a large part of the opposition had unfortu- 
nately other objects in view. It had been the great error of 
those who withstood the arbitrary counsels of Charles II. to 
have admitted into their closest confidence, and in a consider- 
able degree to the management of their party, a man so desti- 
tute of all honest principle as the earl of Shaftesbury. Under 
his contaminating influence* their passioRs became tnore un- 
tractable* their connexions more seditions ftud democratical, 
thfiii? more revolutionary; and they broke away 

hm o|,»a|iQa^ opinion, till a fatal 

• While the exclusion bill was passing it should come up ; telling them, at the 
the commons, the king took the pains* to same time, let what would happen, he 
speak himself to almost every lord, to would never suffer such a villainous bill 
dissuade him from assenting to it when to pass. Life of James, 553. 

VOL. II. K 
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re-action involved themselves in ruin, and oynoseil ih& cause 
JS HBBBg Ifl^Hv to ife mosf imnunenl piiril. The countenance 
and support of Sh^tesburjf bro^gjht forward that unconati- 
tutional and most impoUtk scheme of tbe.,dnkg.QL,MW“ 
mouth!a sucfiesskn. Tbfif/6 hap% be a iimlt 

to a nation used to respect its hereditary line of kings, than 
to set up the bastard (d a praatitiitcw without the lea&t pre- 
tence of personal excellence or public services, against a 
princess oi known, virtue and attachment to the protestant 
religion. And the effrontery of this attempt was aggravated 
by the libels eagerly circulated to dupe the credulous populace 
into a belief of Monmouth’s legitimacy. The weak young 
man, lured on to destruction by the arts of intriguers and the 
applause of the multitude, gave just offence to sober-minded 
patriots, who knew where the true hopes of public liberty 
were anchored, by a kind of triumphal procession through 
parts of the country, and by other indications of a presump^ 
tuous ambition.* 

• Ralph, p. 498. The atrocious libel, concealed in a black box, had lately been 
entitled “ An Appeal from the Country current^ and the former had taken pains 
to the City,” published in 1679, and to expose its falsehood by a public exa- 
tisually ascribed to Ferpfuson, (though mination of the gentlcinan whose name 
said in Biog. Brit , art. L’Estrange, to be had been made use of. This artful tiact 
written by Charles Blount,) was almost is intended to keep up the belief of 
sufficient of itself to excuse the return of Monmouth’s legitimacy, and even to graft 
piibiic opinion towards the throng. State it on the undeniable falsehood of that 
Tracts, temp.- Car. IL ; Ralph, i 476. ; tale; as if it had been purposely fabii- 
Parl, Hist. iv. Appendix. The king is cated to delude the people, by setting 
personally struck at in this tract with the them on a wrong scent. See also another 
utmost fury ; the queen is called Agrip- libel of the same class, p. 197. 
pina, in allusion to the infamous charges niough Monmouth’s Illegitimacy is 
of Oates ; Monmouth is held up as the past all question, it ha.s been observed by 
hope of the country. “ He will stand Harris, that the princess of Orange, in 
by you, therefc-e you ought to stand by writing to her brother about Mrs. Waters, 
him. He who hath the worst title always in 1655, twice names her as his wife, 
makes the best king.” One Harris was 'Hiurloe,. i. 665., quoted in Harris’s 
tried for publishing this pamphlet. The Idves, iv. 168. But though this was a 
jury at first found him guilty of selling; scandalous indecency on her part, it 
an equivocal verdict, by which they pro- proves no more than that Charles, like 
bably meant to deny, or at lelist to dis- other youM men in the heat of passion, 
claim, any assortion of the libellous cha- was foolislfenough to give that appella- 
racter of the publication. But Scroggs tion to his mistress ; and that his sister 
telling them it was their province to say humoured him in it. 
guilty or not guilty, they returned a ver- Sidney mentions a strange piece of 
diet of guilty. State Trials, vii. 925, Monmouth’s presumption. When he 
Another arrow dipped in the sa^ne went to dine with the city in October, 
poison was a Letter to a Peri^n of 1680, it was remarked that the bar, by 
Honour coucerning the Black Box.” which the heralds denote illegitimacy, 
Somers Tracts, vUi 1 89. The story of had been taken off the royal arms on his 
a contract of marriage between the king coach. Letters to Seville, p. 54. 
and Mrs, Waters, Monmouth’s mother, 
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If any apology can be made for the encouragement givers 
by some of the whig party (for it was by no means general) 
to ihe pretensions of Monmouth, it must be found in their 
knowledge of the king’s affection for him, which furnished a 
hope that he might more easily be brought in to the exclusion 
of his brother for the sake of so beloved a child than for the 
prince of Orange. And doubtless there was a period when 
Charles’s acquiescence in the exclusion did not appear so un- 
attainable as, from his subsequent line of behaviour, we arc 
apt to consider it. It appears from the recently published 
life of James, that in the autumn of 1680 the embarrassment 
of the king’s situation, and the influence of the duchess of 
Portsmouth, who had gone over to the exclusionists, made 
him seriously deliberate on abandoning his brother.* 

Whether from natural instability of judgment, from 
the steady adherence of France to the duke of York, or from 
' observing the great strength of the tory party in the house of 
lords, where the bill was rejected by a majority of 63 to 30, 
he soon returned to his former disposition. It was long, 
however, before he treated James with perfect cordiality. Con- 
scious of his own insincerity in religion, which the duke’s 
bold avowal of an obnoxious creed seemed to reproach, he 
was provoked at bearing so much of the odium, and incurring 
so many of the difficulties, which attended a profession that 
he had hot ventured to make. He told Hyde, before the 
dissolution of the parliament of 1680, that it would not be in 
his power to protect his brother any longer, if he did not 
conform and go to church, t Hyde himself, and the duke’s 
other friends, had never ceased to urge him on^ this subject. 
Their importunity was renewed by the king’s order, even 
after the dissolution df the Oxford parliament ; and it seems 
to have been the firm persuasion of most about the court that 
he could only be preserved by conformity to the protestant 


* Life of Jamei^, 592. et post. Com- 
pare Dalrymple, p. 265. et post. Baril- 
Jon was evidently of opinion that the 
king would finally abandon his brother. 
Sunderland joined the duchess of Ports- 
mouth, and was one of the thirty peers 
who voted for the bill in November, 1680. 
James charges Godolphin also with de- 
serting him, p. 615. But his name does 


not appear in the protest signed by 
twenty-five peers ; though that of the 
privy-seal. Lord Ahglesea, does. The 
duchess of Portsmouth sat near the com- 
mons at Stafford's trial, dispensing her 
sweetmeats and gracious looks among 
them.” P. 638. 

f Life of James, p. 657. 
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religion. He justly apprehended the consequences of a re- 
fusal ; but, inflexibly conscientious on this point, he braved 
whatever might arise from the timidity or disaffection of the 
ministers and the selfish fickleness of the king. 

In the apprehensions excited by the king’s unsteadiness 
and tlie defection of the duchess of Portsmouth, he deemed 
his fortunes so much in jeopardy, as to have resolved on ex- 
citing a civil war, rather than yield to the exclusion. He had 
already told Barillon that the royal authority could be re- 
established by no other means.* The episcopal party in 
Scotland had gone such lengths that they could hardly be 
safe under any other king. The catholics of England wer^ 
of course devoted to him. With the help of these he hoped 
to showj^himself so formidable that Charles would find it his 
interest to quit that cowardly line of politics, to which he was 
sacrificing his honour and affections. Louis, never insensible 
to any occasion of rendering England weak and miserable, 
directed his ambassador to encourage the duke in this guilty 
project with the promise of assistance, t It seems to have 
been prevented by the wisdom or public spirit of Churchill, 
who pointed out to Barillon the absurdity of supposing that 
the duke could stand by himself in Scotland. This scheme 
of lighting up the flames of civil war in three kingdoms, for 
James’s private advantage, deserves to be more remarked 
than it has hitherto been at a time when his apologists seem^ 
to have become numerous. If the designs of Russell and" 
Sidney for the preservation of their country’s liberty are‘ 
blamed as rash and unjustifiable, what name shall we give to. 
the project of maintaining the pretensions of an individual by 
means of rebellion and general bloodshed ? 

It is well known that those who t6ok a concern in the 
maintenance of religion and liberty, were much divided as 
to the best expedients for securing them j some, who thought 
the exclusion too violent, dangerous, or impracticable, pre- 
ferring the enactment of limitations on the prerogatives of 
a catholic king. This had ♦begun in fact from the court, 

* 11 est persuade que I’autorit^ royals ne se peut rdtabllr en Angleterre que par 
une guerre civile. Aug. 1^. 1680. Dal rymple, 265. 

t Dalrymple, 277. Nov. 1680, 
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who passed a bill through the house of lords in 1677 j for 
the security, as it was styled, of the protestant religion. 
This provided that a declaration and oath against transub- 
stantiation should be tendere4 to every Jong witbiii fourteen 
days after his accession j that, on hia refus^. to take it, the 
ecclesiastical beneficea in the gift of . the erown should vest, in 
the bishops, except that the king should name to every 
vacant see one out of tliree persons. proposed to him hy the 
bishops of the province. It enacted also, that the children 
of a king refusing such a test should be educated by the 
archbishop and two or three more prelates. This bill dropped 
in the commons ; and Marvell speaks of it as an insidious 
stratas^em of the ministry.* It is more easy, however, to 
give hard names to a measure originating with an obnoxious 
government, than to prove that it did not afi'ord a consider- 
able security to the established church, and impose a very 
remarkable limitation on the prerogative. But the opposition 
ill the house of commons had probably conceived their scheme 
of exclusion, and would not hearken to any compromise. 
As soon as the exclusion became the topic of open discussion, 
the king repeatedly offered to grant every security that could 
be demanded consistently with the lineal succession. Hollis, 
Halifax, and for a time Essex, as well as several 
eminent men in the lower house, were in favour or 
limitations. t But those which they intended to in- 
sist upon, were such encrojichinents on the constitutional 
authority of the crown, that, except a title and revenue, 
which Charles thought more valuable than all the rest, a 
popish king would enjoy no one attribute of royalty. The 
king himself, on the 30th of April, 1679> before the heats 


* Marvell’s Growth of Popery, in 
State Tracts, temp. Car. II., p. 98. 
Pari. Hist. 853. The second reading 
was carried by 127 to 88. Serjeant 
Maynard, who was probably not in the 
secrets of his party, seems to have been 
surprised at their opposition. An objec- 
tion with Marvell, and not by any means 
a bad one, would have been that the 
children of the royal family were to be 
consigned for education to the sole go- 
vernment of bishops. The duke of York, 
and thirteen other peers, protested against 


this bill, not all of them from the same 
motives, as may be collected from their 
names. I>ords’ Journals, 13th and 15th 
March, 1679. 

j- Lords Russell and Cavendish, sir 
W. Coventry, and sir Thomas Littleton, 
seem to have been in favour of limit- 
ations. Lord J. Russell, p. 42. Ralph, 
446. Sidney’s Letters, p. 32. Temple 
and Shaftesbury, for opposite reasons, 
stood alone in the council against the 
scheme of limitations. Temple’s Me- 
moirs. 
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on the subject had become so violent as they were the next 
year, offered not only to secure all ecclesiastical preferments 
from the control of a popish successor, but to provide that 
the parliament in being at a demise of the crown, or the 
last that had .been dissolved, should immediately sit and be 
indissoluble for a certain time ; that none of the privy coun- 
cil, nor judges, lord-lieutenant, deputydieutenant, nor officer 
of the navy, should be appointed during the reign of a catholic 
king, without consent of parliament. He offered at the same 
tim*e most readily to consent to any further provision that could 
occur to the wisdom of parliament, for the security of religion 
and liberty consistently with the right of succession. Hali- 
fax, the eloquent and successful opponent of the exclusion, 
was the avowed champion of limitations. . It was proposed, 
in addition to these offers of the kipg, that the duke, in 
case of his accession, should have no negative voice on 
bills ; that he should dispose of no civil or military posts 
without the consent of parliament ; that a council of forty- 
one, nominated by the two houses, |hould sit permanent^ 
during the recess or interval of parliament, with power of 
appointing to all vacant offices, subject to the future ap- 
probation of the lords and commons.* These extraordinary 
innovations would, at least for the time, have changed our 
constitution into a republic ; and justly appeared to many 
persons more revolutionary than an alteration in the course 
of succession. The duke of York looked on them with dis- 
may ; Charles indeed privately declared that he would never 
consent to such infringements of the prerogative.! It is 
not, however, easy to perceive how he could have escaped 
from the necessity of adhering to his own propositions, if the 
house of commons would have relinquished the bill of ex- 
clusion. The prince of Orange, who was doubtless in secret 
not averse to the latter measure, declared strongly against 
the plan of restrictions, which a protestant successor might 
not find it practicable to shake off. Another expedient, still 
more ruinous to James thap that of limitations, was what 
the court itself suggested in the Oxford parliament, that, the 


• Cominons’ Journals, 23 a Nov, 168C^ f Life of James, 634. 671. Dalrymple, 
8th Jan. 1681. p. 307 . 
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duke retaining the title of king, a regent should be appointed, 
in the person of the princess of Orange, with all the royal 
prerogatives ; nay, that the duke, with his pageant crown on 
his head, should be banished from England during his life.* 
This proposition, which is a great favourite with Burnet, 
appears liable to the same objections as were justly urged 
against a similar scheme at the Revolution. It was certain 
that ill either case James would attempt to obtain possession 
of power by force of arms ; and the law of England would 
not treat very favourably those who should resist an ac- 
knowledged king in his natural capacity, while the statute of 
Henry VII. would, legally speaking, afford a security to the 
adherents of a de facto sovereign. 

Upon the whole^ it is ver,y ynlikely, when we look at the 

S nieral spirit and temper of the nation, its predilection for 
e ancient laws, its dread of commonwealth and fanatical 
principles, the tendency of the upper ranks to intrigue and 
corruption, the and activity of the church, the bold 

counsels aiul hai^ghty di^^tian. oi himsell^ that 

either the exclusion, or such extensive limitations as were 
suggested in lieu of it, could have been carried into effect 
with much hope of a durable settlement. It would, I should 
conceive, have been practicable to secure the independence of 
the judges, to exclude unnecessary placemen and notorious 
pensioneVs from the house of commons, to render the distri- 
bution of money among its members penal, to remove from 
the protestant dissenters, by a full toleration, all temptation 
to favour the court, and, above all, to put down the standing 
army. Though none perhaps of these provisions w^ould have 
prevented the attempts of this and the next reign to introduce 
arbitrary power, they wmuld have rendered them still more 
grossly illegal ; and, above all, they would have saved that 


* Dalrymple, p. 301. Life of James, 
660 671. The duke gave himself up 
for lost when he heard of the clause in 
the king’s speech declaringslliis readiness 
to hearken to any expedient but the ex- 
clusion. Birch and Hampden, he says, 
were in favour of this; but Fitzharris’s 
business set the house in a flame, and 
determined them to persist in their for- 


mer scheme. Rcieshy says (p 19.), con- 
firmed by Pari. Ilist. 132., it was sup- 
ported by sir Thomas Littleton, who is 
said to have been originally against the 
bill of exclusion, as well as sir William 
Coventry. Sidney’s Letters, p 32. It 
was opposed by Jones, Wmnmgton, 
Booth, and, if the Parliamentary History 
be right, by Hampden and Birch. 
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unbappy revolution of popular sentiment which gave the 
court encouragement and temporary success. 

It was in the year 1679 that the words Whig and Tory 
Names of heard in their application to English fac- 

Tory though as senseless as any cant terms that 

could be devised, they became instantly as familiar 
in use as they have since continued. There were then indeed 
questions in agitation, which rendered the distinction more 
broad and intelligible than it has generally been in later 
times. One of these, and the most important, was the bill 
qf exclusion 4 in which, as it was usually debated, the repub- 
Ifcan p ria £ ? pte » tnsf aH positive institutions of socfety are in 
order to the general gop^came injl;^^ collision w^ that of 
monarchyt^ which a;:e$ts onthe maintenance of a royal line, as 
either the en4, or at least the necessary means, of lawful 
government. But, as the exclusion was ’’confessedly among 
those extraordinary measures, to which men of tory prin- 
ciples are sometimes compelled to resort in great emergen- 
cies, and which no rational whig espouses at any other time, 
we shall better perhaps discern the formation of these grand 
political sects in the petitions for the sitting of parliament, and 
in the counter addresses of the opposite party. 

In the spring of 1679, Charles established a now privy 
NeT^coun, couiicil, by the advice of sir William Temple, con| 
by8?r*wu. sistiiig in great part of those eminent men in botq 
ikm Temple. Qf parliament, who had been most prominent 

in their opposition to the late ministry.* He publicly del 
dared his resolution to govern entirely by the advice of thi^ 
council and that of parliament. The duke of York was kept 
in what seemed a sort of exile at Brussels.t But the just 


♦ Temple’s Memoirs. He sajs their 
revenues in land or offices amounted to 

300.0004 per annum ; whereas those of 
the house of commons seldom exceeded 

400.0004 The king objected much to 
admitting Halifax ; but himself proposed 
Shaftesbury, much against Temple’* 
wishes. The funds in Holland rose on 
the news. Barillon was displeased, and 
said it was making “ des ^tats, et ’non 
des conseils ; ” whicli was not without 
weight, for the king had declared he 
would take no measure, nor even choose 


any new counsellor, without their coiifcnt 
But the extreme disadvantage of the po- 
sition in which this placed the crown, 
rendered it absolutely certain that it was 
not submitted to with sincerity. Lady 
Portsmouth told Banllon, the new mi- 
nistry was ^lipned in order to get money 
from parliament. Another motive, no 
doubt, was to prevent the exclusion bill. 

t Life of James, 558. On the king’s 
sudden illness, Aug. 22. 1679, the ruling 
ministers, Halifax, Sunderland, and Es- 
sex, alarmed at the anarchy which might 
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suspicion attached to the king^s character prevented the com- 
mons from placing much confidence in this new ministry* 
and, as frequently Lappens, abated their esteem for those 
who, with the purest intentions, had gone into the council.* 
They had soon cause to perceive that their distrust had not 
been excessive. The ministers were constantly beaten in the 
house of lords ; an almost certain test, in our government, 
of the count’s insincerity.t The parliament was first pro- 
rogued, then dissolved ; against the advice, in the latter 
instance, of the majority of that council by whom the king 
had pledged himself to be directed. A new parlia- 
ment, after being summoned to meet in October, rogation of 
1079 } was prorogued for a twelvemonth without 
the avowed concurrence of any member of the council. 
Lord Russell, and others of the honester party, withdrew 
from a board where their presence was only asked in mockery 
or deceit ; and the whole specious scheme of Temple came 
to nothing before the conclusion of the year which had seen 
it displayed, t Its author, chagrined at the disappointment 
of his patriotism and his vanity, has sought the causes of 
failure in the folly of Monmouth and perverseness"^ of 
Shaftesbury. He was not aware, at least in their full ex- 
tent, of the king’s intrigues at this period. Charles, who 
had been induced to take those whom he most disliked into 


come on his death, of which Shaftesbury 
and Monmouth would profit, sent over 
for the duke ; but soon endeavoured to 
make him go into Scotland ; and, after a 
struggle against the king’s tricks to out- 
wit them, succeeded in this object. Id. 
p. 570. et post. 

* 'i'emple. Reresby, p. 89. “ So true 

it is,” he says, “ that there is no wearing 
the court and country livery together.” 
Thus also Algernon Sidney, in his letters 
to Saville, p. 16. — “The king certainly 
inclines not to be so stiff as formerly in 
advancing only those that exalt preroga- 
tive ; but the earl of Essex, and some 
others that are coming intfi play there- 
upon, cannot avoid being suspected of 
having intentions different from what 
they have hitherto professed.” He as- 
cribed the change of ministry at this time 
to Sunderland. “ If he and two more 
[Essex and Halifax] can well agree among 


themselves, I believe they will have the 
management of almost all business, and 
may bring much honour to themselves 
and good to our nation.” April 21. 1679. 
But he writes afterwards. Sept. 8., that 
Halifax and Essex \^erc become very 
unpopular, p. 50. “ The hare being pre- 

ferred,” says secretary Coventry, “ maketh 
some of them suspected, though not cri- 
minal.” Lord J. Russell’s Life of Lord 
Russell, p. 90. 

f See the protests in 1679, passim. 

i Temple’s Memoirs. Life of James, 
581. [An article in the London Gazette, 
Jan. 30. 1680, is rather amusing, “ This 
evening the lord Russell, the lord Ca- 
vendish, sir Henry Capel, and Mr. Powle, 
prayed his Majesty to give them leave to 
withdraw from the council-board. To 
which bis Majesty was pleased to answer : 

* With all his heart.’ ” — 1845.] 
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his council, with the hope of obtaining money from parlia- 
ment, or of parrying the exclusion bill, and had consented to 
the duke of York’s quitting England, found himself en- 
thralled by ministers whom he could neither corrupt nor 
deceive ; Essex, the firm and temperate friend of constitu- 
tional liberty in power as he had been out of it, and Halifax, 
not yet led away by ambition or resentment from the cause 
he never ceased to approve. He had recourse therefore to 
his accustomed refuge, and humbly implored the aid of Louis 
against his own council and parliament. He conjured his 
patron not to lose this opportunity of making England for 
ever dependent upon France. These are his own words, 
such at least as Barillon attributes to him.* In pursuance 
of this overture, a secret treaty was negotiated between tlie 
two kings ; whereby, after a long haggling, Charles, for a 
pension of 1,000,000 livres annually during three years, 
obliged himself not to assemble parliament during that time. 
This negotiation was broken off’, through the apprehensions 
of Hyde and Sunderland, who had been concerned in it, about 
the end of November, 1079, before the long prorogation 
whl^h is announced in the Gazette by a proclamation of 
December 11th. But, the resolution having been already 
taken not to permit the meeting of parliament, Charles per- 
sisted in it as the only means of escaping the bill of exclusion, 
even when deprived of the pecuniary assistance to which he 
had trusted. 

^rhough the king’s behaviour on this occasion exposed the 
fallacy of all projects for reconciliation with the house of 
commons, it >vas very well calculated for his own ends ; nor 
was there any part of his reign wherein he acted with so 
much prudence, as from this time to the dissolution of the 
Oxford parliament. The scheme concerted by his adversa- 
ries, and already put in operation, of pouring in petitions 
from every part of the kingdom for the meeting of parlia- 
ment, he checked in the outset by a proclamation, artfully 
drawn up by chief-justice North ; which, while it kept clear 
of any thing so palpably unconstitutional as a prohibition of 
petitions, served the purpo*se.of manifesting the king’s dislike 


Dalrymple, pp. 230. 237. 
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to them, and encouraged the magistrates to treat all attempts 
that way as seditious and illegal, while it drew over the 
neutral and lukewarm to the safer and stronger side.* Then 
were first y^ n ged against e ^ph other the hosts of Whig Rud 
Toryj under their l^imers of li berty or lo y alt y ; each zealous, 
at least in profession^ to maintain the established co nstitution , 
but the one seeking its security by new maxims of govern- 
ment, the other by an adherence to the old.t It must be ad- 
mitted that petitions to the king from bodies of his pe„t,on8 and 
subjects, intended to advise or influence him in the 
exercise of his undoubted prerogatives, such as th(i time of 
calling parliament together, familiar as they may now have 
become, had no precedent, except one in the dark year 1640, 
and were repugnant to the ancient principles of our monarchy. 
The cardinal maxim of Toryism is, that the king ought to 
exercise all his lawful prerogatives without the interference, 
or unsolicited advice, even of parliament, much less of the 
jieople. These novel efforts therefore were met by addresses 
from most of the grand juries, from the magistrates at quarter 
se^^isions, and from many corporations, expressing not merely 
their entire confidence in the king, but their abhorrence of 
the petitions for the assembling of parliament ; a term which, 
having been casually used in one address, became the watch- 
word of the whole party, t Some allowance must be made 
for the tfxertions made by the court, especially through the 
judges of assize, whose charges to grand juries were always 
of a political nature. Yet there can be no doubt that the 
strength of the tories manifested itself beyond expectation. 
Sluggish and silent in its fields, like the animal which it has 
taken for its type, the deep-rooted loyalty of the English 
gentry to the crown may escape a superficial observer, till 
some circumstance calls forth an indignant and furious energy. 


* See Roger North’s account of this 
court stratagem. Examen of Kennet, 
546. The proclamation itself, however, 
in the Gazette, 12lh Dec. 1679, is more 
strongly worded than we should expect 
from North’s account of it, and is by no 
means limited to tumultuous petitions. 

t [The name of Whig, meaning sour 
milk, as is well known, is said to have 


originated in Scotland in 1648; and was 
given to those violent covenanters, who 
opposed the duke of Hamilton’s inva- 
sfon of England, in order to restore 
Charles I. Somers Tracts, viii. 849. 
Tory was a similar nickname for some 

of the wild Irish in Ulster 1845.] 

I London Gazettes of 1680, passim. 
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The temper shown in 1680 was not according to what the 
late elections would have led men to expect, not even to that 
of the next elections for the parliament at Oxford. A large 
majority returned on both these occasions, and that in the 
principal counties as much as in corporate towns, were of the 
whig principle. It appears that the ardent zeal against popery 
in the smaller freeholders must have overpowered the natural 
induence of the superior classes. The middling and lower 
orders, particularly in towns, were clamorous against the duke 
of York and the evil counsellors of the crown. But with the 
country gentlemen, popery was scarce a more odious word 
than fanaticism ; the memory of thu late jceign and of the 
usurpation was still recent, and in the violence of the com- 
mons^ in thfi insaknce of Monmouth and Shaftehury» in th^ 
bold assaults upon hereditary rightjj they saw a faint image 
of that conhiaion which bad once impoverished and humbled 
them . Meanwhile the king’s dissimulation was quite suffi- 
cient for these simple loyalists ; the very delusion of the popish 
plot raised his name for religion in their eyes, since his death 
was the declared aim of the conspirators ; nor did he fail to 
keep alive this favourable prejudice by letting that imposture 
take its course, and by enforcing the execution of the penal 
laws against some unfortunate priests.* 

It is among the greajt advantages of a court in its conten- 
tion with the asserters of popular privileges, that it 
the com. can employ a circumspect and dissembling policy, 

which is never found on the opposite side. The 
demagogues of faction, or the aristocratic leaders of a nume- 
rous assembly, even if they do not feel the influence of the 
passions they excite, which is rarely the case, are urged 
onwards by their headstrong followers, and would both lay 
themselves open to the suspicion of unfaithfulness and damp 
the spirit of their party, by a wary and temperate course of 
proceeding. Yet that incautious violence, to which ill-judging 
men are tempted by the possession of power, must in every 


• David Lewis was executed at Lfek more severe and unjust towards these 
for saying mass» Aug. 27. 1679.* State unfortunate men than Scroggs. The king, 
Trials, vii. 256. Other instances ocotir as his brother tells us, came unwillingly 
in the same volume ; see especially pp. into these severities to prevent worse. 
811. 839. 849. 857. Pemberton was Life of James, 583. 
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case, and especially where the power itself is deemed an 
usurpation, cast them headlong. This was the fatal error of 
that house of commons which met in October, 1680 ; and to 
this the king’s triumph may chiefly be ascribed. The ad- 
dresses declaratory of abhorrence of petitions for the mjeeting. 
of parliament were doubtless intemperate with respect to the 
petitioners y but it was po^osteraus to treat them as viola- 
tions of privilege. A few precedents, and those in times of 
much heat and irregularity, could not jusfily so flagrant an 
encroachment on fhe ri^ts of the private subject^ as the 
commitments of men for a declaration so little affecting the 
constitutional rights and functians of parliament.* The ex- 
pulsion, indeed, of Withens, their own member, for promoting 
one of these addresses, though a violent measure, came in 
point of law within their acknowledged authority.t But it 
was by no means a generally received opinion in that age, that 
the house of commons had an unbounded jurisdiction, directly 
or indirectly, over their constituents. The lawyers, being 
chiefly on the side of prerogative, inclined at least to limit very 
greatly this alleged power of commitment for breach of pri- 
vilege or contempt of the house. It had very rarely, in fact, 
been exerted, except in cases of serving legal process on 
members or other an olestation, before the long parliament of 
Charles 1. ; a time absolutely discredited by oge party, and 
confessed* by every reasonable man to be full of innovation 
and violence. That the commons had no right of judicature 
admitted ; was it compatible, many might urge, to prin- 
ciples of reason and justice, that they could, merely by using 
the words contempt or breach of privilege in a warrant, de- 
prive the subject of that liberty which the recent statute of 
Habeas Corpus had secured against the highest ministers of 
the crown? Yet one Thompson, a clergyman at Bristol, 
having preached some virulent sermons, wherein he had 
traduced the memory of Hampden for refusing the payment 
of ship-money, and spoken disrespectfully of queen Elizabeth, 
as well as insulted those who petitioned for the sitting of 


* Journals, passim. North’s Examen, when they actually seated sir William 
377. 561. Waller in Withens’s place for Westmin- 

t They went a little too far, howevei, ster, Ralph, 514, 
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parliament, was sent for irf custody of the serjeant to answer 
at the bar for his high misdemeanor against the privileges of 
that house; and was afterwards compelled to find security for 
his forthcoming to answer to an impeachment voted against 
him on these strange charges/ Many others were brought 
to the bar, not only for the crime of abhorrence, but for 
alleged misdemeanors still less affecting the privileges of 
parliament, such as remissness in searching for papists. 
Sir Robert Cann, of Bristol, was sent for in custody of the 
serjeant-at-arms, for publicly declaring that there was no 
popish, but only a presbyterian plot. A general panic, 
mingled with indignation, was diffused through the country, 
till one Stawell, a gentleman of Devonshire, had the courage 
to refuse compliance with the speaker’s warrant ; and the 
commons, who hesitated at such a time to risk an appeal to 
the ordinary magistrates, were compelled to let this con- 
tumacy go unpunished. If indeed we might believe the 
journals of the house, Stawell was actually in custody of the 
serjeant, though allowed a month’s time on account of sick- 
ness. This was most probably a subterfuge to conceal the 
truth of the case.t 

These encroachments under the name of privilege wera 
exactly in the spirit of the long parliameiit, and revived too 
forcibly the Recollection -of that awful period. It was com- 
monly in men’s mouths, that 1641 was come about again. 
There appeared indeed for several months a very imminent 
danger of civil war. I have already mentioned the projects 
of the duke of York, in case his brother had given way to 
the exclusion bill. There could be little reason to doubt that 
many of the opposite leaders were ready to try the question 
by arms. Reresby has related a conversation he had with 
lord Halifax immediately after the rejection of the bill, which 
shows the expectation of that able statesman, that the differ- 
ences about the succession would end in civil war.t The just 
abhorrence good men entertain for such a calamity excites 
their indignation against those who conspicuously bring it 


* Journals, Dec. 24. 1680. ation, that the court party were not only 

t Pari, Hist. i. 174. the most numerous, but the most active 

1 lleresby’s Memoirs, 106, Lord Ha- and wealthy part of the nation, 
lifax and be agreed, he says, on con^der- 
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on. And, however desirous sonfie of the court might be to 
strengthen the prerogative by quelling a premature rebellion, 
the commons were, in the eyes of the nation, far more pro- 
minent in accelerating so terrible a crisis. Their votes in the 
session of November, 1680, were marked by the most ex- 
travagant factiousness.* Their conduct in the short par- 
parliament held at Oxford, in March 1681, served 
still more to alienate the peaceable part, of the community. 
That session of eight days was marked by the rejection of a 
proposal to vest all effective power during the duke of York’s 
life in a regent, which, as has been already observed, was by 
no means a secure measure, and by a much less justifiable 
attempt to screen the author of a treasonable libel from 
punishment under the pretext of impeaching him at the bar 
of the upper house. It seems difficult not to suspect that 
the secret instigations of Barillon, and even his gold, had 
considerable influence on some of those who swayed the 
votes of this parliament. 

Though the impeachment of Fitzharris, to which I have 
just alluded, was in itself a mere work of temporary i^^pgach- 
faction, it brought into discussion a considerable ques- commonora 
tioii in our constitutional law, which deserves notice, ionJtuu-'” 
both on account of its importance, and because a 
popular writer has advanced an untenable proposition on the 
sut)ject. * The commons impeached this man of high F.tzhams 
treason. The lords voted, that he should be pro- 
ceeded against at common law. It was resolved, in conse- 
quence, by the lower house, that it is the undoubted right 
of the commons in parliament assembled, to impeach before 
the lords in parliament any peer or commoner for treason, 
or any other crime or misdemeanor ; and that the refusal of 

* It was carried by 219 to 95 (17th vised the king not to pass the bill of ex- 
Nov.), to address the king to remove lord elusion: 7th Jan. 1680, Thew resolved 
Halifax from his councils and presence unanimously (10th Jan. ), that it is the 
for ever. They resolved, nem. con., that opinion of this house that the city of 
no member of that house should accept London was burnt in the year 1666 by 
of any office or place of profit from the jthe papists, designing thereby to intro- 
crown, or any promise of one, during such duce popery and arbitrary power into this 
time as he should continue a member; kingdom. They were going on with 
and that all offenders herein should be more resolutions in the same spirit, when 
expelled . SOth Dec. They passed reso- the usher of the black rod appeared to 
lutions against a number of persons by prorogue them. Pari. Hist, 
name, whom they suspected to have ad- 
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the lords to proceed in parliament upon such impeachment 
is a dfnial of justice^ and a violation of the constitution of 
parliament.”* It seems indeed difficult to justify the de- 
termination of the lords. Certainly the declaration in the 
case of sir Simon de Bereford, who, having been accused by 
the kitig, in the fourth year of Edward III. before -the lords, 
of participating in the treason of Roger Mortimer, that noble 
assembly protested,, << with the assent of the king in full par- 
liament, that albeit they had taken upon them, as judges of 
the parliament in the presence of the king, to render judg- 
ment, yet the peers, who then were or should be in time to 
come, were not bound to render judgment upon others than 
peers, nor had power to do so ; and that the said judgment 
thus rendered should nevei be drawn to example or conse- 
quence in time to come, whereby the said peers of the land 
might be charged to judge others than their peers, contrary 
to the laws of the land certainly, I say, this declaration, 
even if it amounted to a statute, concerning which there has 
been some question t, was not necessarily to be interpreted 
as applicable to impeachments at the suit of the commons, 
wherein the king is no ways a party. There were several 
precedents in the reign of Richard II. of such impeachments 
for treason. There had been more than one in that of 
Charles I. The objection indeed was so novel, that chief- 
justice Scroggs, having been impeached for treason in the 
last parliament, though he applied to be admitted to bail, had 
never insisted on so decisive a plea to the jurisdiction. And 
if the doctrine, adopted by the lords, were to be carried to its 
just consequences, all impeachment of commoners must be at 
an end ; for no distinction is taken in the above declaration 
as to Bereford between treason and misdemeanor. The 
peers hg-d indeed lost their ancient privilege in cases of mis- 
demeanor, and were subject to the verdict of a jury ; but the 
princij^e was exactly the same, and the right of judging 
comnoioners upon impeachment for corruption or embezzle- 


• Commons’ Journals, March suited by the lords, inclined to think that 
1681. it was one ; arguing, I suppose, from the 

f Pari. Hist., 5i. 54. Lord Hale words ** in full parliament,” which have 
doubted whether this were a statute, been held to imply the presence and as- 
But the judges, in 1 689, on being con- sent of the commons. 
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merit, which no one called in question, was as much an ex- 
ception from the ordinary rules of law as in the more rare 
case of high treason. It is hardly necessary to observe, that 
the 29th section of Magna Charta, which establishes the 
right of trial by* jury, is by its express language solely ap- 
plicable to the suits of the crown. 

This very dangerous and apparently unfounded theory, 
broached upon the occasion of Fitzharris’s impeachment by 
the earl of Nottingham, never obtained reception ; and was 
rather intimated than avowed in the vote of the lords, that 
he should be proceeded against at common law. But after the 
Revolution, the commons having impeached sir Adam Blair 
and some others of high treason, a committee was appointed 
to search for precedents on this subject ; and after full de- 
liberation, the house of lords came to a resolution, that they 
would proceed on the impeachments.* The inadvertent 
position therefore of Blackstonet, that a commoner cannot 
be impeached for high treason, is not only difficult to be 
supported upon ancient authorities, but contrary to the latest 
determination of the supreme tribunal. 

No satisfactory elucidation of the strange libel for which 
Fitzharris suffered death has yet been afforded, proceed. 
There is much probability in the supposition that SSury 
it was written at the desire of some in the court, 
in order tor cast odium on their adversaries ; a very common 
stratagem of unscrupulous partisans. J It caused an im- 
jiression unfavourable to the whigs in the nation. The court 
made a dexterous use of that extreme credulity, which has 
been supposed characteristic of the English, though it be- 
longs at least equally to every other people. They seized into 
their hands the very engines of delusion that had been turned 
against them. Those perjured witnesses, whom Shaftesbury 
had hallooed on through all the infamy of the popish plot, 


• Hatsell’s Precedents, iv. 54., and harris was an Irish papist, who had evi- 
Appendix, 347. State Trials, viii. 236., dcn^ly had interviews witli the king 
and xii. 1218. through lady Portsmouth. One Hawkins, 

t Commentaries, vol. iv. c. 19. afterwards made dean of Chichester for 

t Ralph, 564. et post. State Trials, his pains, published a narrative of this 
223. 427. North’s Examen, 274. Fitz- case full of falsehoods. 

VOL. IT. 


L 
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were now arrayed in the same court to swear treason and 
conspiracy against him.* Though he escaped by the reso- 
luteness of his grand jury, who refused to find a bill of 
indictment on testimony which they professed themselves to 
disbelieve, and which was probably false ; ^et this extraor- 
dinary deviation from the usual practice did harm rather than 
otherwise to the general cause of his faction. The judges 
had taken care that the witnesses should be examined in open 
court, so that the jury’s partiality, should they reject such 
positive testimony, might become glaring. Doubtless it is, 
in ordinary cases, the duty of a grand juror to find a bill 
upon the direct testimony of witnesses, where they do not 
contradict themselves or each other, and where their evidence 
is not palpably incredible or contrary to his own knowledge. 
The oath of that inquest is forgotten, either where they ren- 
der themselves, as seems too often the case, the mere conduit- 
pipes of accusation, putting a prisoner in jeopardy upon such 
plender evidence as does not call upon him for a defence ; or 
where, as we have sometimes known in political causes, they 
frustrate the ends of justice by rejecting indictments which 
are fully substantiated by testimony. Whether the grand 
jury of London, in their celebrated ignoramus on the indict- 
ment preferred against Shaftesbury, had sufficient grounds 
for their incredulity, I will not pretend to determine, t There 


♦ State Trials, viii. 759. Roger North’s 
remark on this is worthy of him : “ hav- 
ing sworn false, as it is manifest some did 
before to one purpose, it is more likely 
they swore true to the contrary.” Exa- 
men, p. 117. ^ And sir Robert Sawyer’s 
observation to the same effect is also 
worthy of him. On College’s trial, Oates, 
in his examination for the prisoner, said, 
that Turberville had changed sides ; Saw- 
as counsel for the crown, answered, 
i>r. Oates, Mr. Turbervi/le has not 
changed sides, you have; he is still a 
witness for the king, you are against him.” 
State Trials, viii. 639. 

The opposite party were a little per- 
plexed by the necessity of refuting tes- 
timony they had relied upon. In a 
dialogue, entitled Ignoramus Vindicated, 
it is asked, why were Dr. Oates and 
others believed against the papists? and 


the best answer the case admits is given ; 
“ Because his and their testimony was 
backed by that undeniable evidence of 
Coleman’s papers, Godfrey’s murder, and 
a thousand other pregnant circumstances, 
which makes the case much different 
from that when people, of very suspected 
credit, swear the grossest improbabilities. ” 
But the same witness, it is urged, had 
lately been believed against the papists. 
“ What 1 then,” replies the advocate of 
Shaftesbury, ** may not 'a man be very 
honest and credible at one time, and six 
months after, by necessity, subornation, 
rnalice, or twenty ways, become a noto- 
rious villain ? ” 

f Roger North and the prerogative 
writers in general, speak of this inquest 
as a scandalous piece of perjury, enough 
to justify the measures soon afterwards 
taken against the city. But Ralph, who. 
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was probably no one man among them, who had not impli- 
citly swallowed the tales of the same witnesses in the trials 
for the plot. The nation, however, in general, less bigoted, 
or at least more honest in their bigotry, than those London 
citizens, was staggered by so many depositions to a traitor- 
ous conspiracy, in those who had pretended an excessive 
loyalty to the king’s person.* Men unaccustomed to courts 
of justice are naturally prone to give credit to the positive 
oaths of witnesses. They were still more persuaded, when, 
as in the trial *()f College at Oxford, they saw this testiniony 
sustained by the approbation of a judge (and that judge a; 
decent person wlio gave no scandal), and confirmed by tho 
verdict of a jury. The gross iniquity practised towards thtf 
prisoner in that trial was not so generally bruited as his} 
conviction, t There is in England a remarkable confidence' 
in our judicial proceedings, in part derived from their ])nb- 
iicity, and partly from the indiscriminate manner in which 
jurors are iisindly summoned. It must be owned that the 
administiation of the two last Stuarts was calculated to showl 
how easily this confiding temper might be the dupe of an( 
insidious ambition. 


i\t this period of history, is very impar- 
ti.il, seems to think the jury wariaiited 
by t\io a\)snrdby of the depositions. It is 
to be te\v\em\*e\ed tbat t\\e petty juries 
had siiown tiiemselves ii.dde to intimida- 
tion, and that tlie bench was sold to the 
couit. In modern times, such an if(no- 
rainus could liardly ever he justihed. 
There is strong reason to believe, that the 
court had recoin se to subornation of evi- 
dence against Siiafteshury. Ralph, 140. 
et post. And the witnesses were chiefly 
low Irishmen, in whom he was not likely 
to have placed confidence. As to the 
association found among Shaftesbury’s 
papers, it was not signed by himself, nor, 
as I conceive, treasonable, only binding 
the associators to oppose the duke of 
York, in case of his coming to the crown. 
State Trials, viii. 786. See also 827. and 
835. 

* If we may believe .Tames II., the 
populace hooted Shaftesbury when he 
was sent to the Tower. IVIacpheison, 124. 
Life of .Tames 688. This was an im- 
provement on the 0 {/fi dumnatos. They 


rejoiced, however, much more, as he owns, 

at the ignoramus, p. 714. 

See College’s case in State Trials, 
'vivi. 5t9. •, and llawles’s remarks on it, 
7'^3. Ralph, 626. It is one of the worst 
pieces of judicial iniquity that we find in 
the whole collection. The written in- 
structions he had given to his counsel 
befoie the trial were taken away from 
him, in order to learn the grounds of his 
defence. North and jAies, the judges 
before whom he was tried, afforded him 
no protection. But besides this, even if 
the witnesses had been credible, it does 
not appear to me that the facts amounted 
to treason. Roger North outdoes him- 
self in his Justification of the proceedings 
on this trial. Examen, p. 587. What 
would this man have been in power, 
when he writes thus in a sort of pro- 
seniption twenty yeais after the Revolu- 
tion I But in justice it should he ob- 
served, that his portraits of North and 
.Tones (Id. 512. and 517.) are excellent 
specimens of his inimitable talent for 
Dutch painting. 

2 
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The king^s declaration of the reasons that induced him 
Triumph of dissolvc the last parliament, being a manifesto 
the court, against the late majority of the house of commons, 
was read in all churches. The clergy scarcely waited for 
this pretext to take a zealous part for the crown. Every 
one knows their influence over the nation in any cause which 
they make their own. They seemed to change the war against 
liberty into a crusade. They re-echoed from every pulpit the 
strain of passive obedience, of indefeasible hereditary right, 
of the divine origin and patriarchal descent "'of monarchy. 
Now began again the loyal addresses, more numerous and 
ardent than in the last year, which overspread the pages of 
the London Gazette for many months. These effusions stig- 
matize the measures of the three last parliaments, dwelling 
especially on their arbitrary illegal votes against the personal 
liberty of the subject. Their language is of course not 
alike ; yet, amidst all the ebullitions of triumpliant loyalty, it 
is easy in many of them to perceive a lurking distrust of the 
majesty to which they did homage, insinuated to the reader 
in the marked satisfaction with which they allude to the 
king’s promise of calling frequent parliaments and of go- 
verning by the laws.^ 

The whigs, meantime, so late in the heyday of their pride, 
lay, like the fallen angels, prostrate upon the fiery lake. The 
scoff's and gibes of libellers, who had trembled before the 
resolutions of the commons, were showered upon their heads. 
They had to fear, what was much worse than the insults of 
these vermin, the perjuries of mercenary informers suborned 
by their engmies to charge false conspiracies against them, 
and sure of countenance from the contaminated benches of 
justice. The court, with an artful policy, though with de- 
testable wickedness, secured itself against its only great dan- 
ger, the suspicion of popery, by the sacrifice of Plunket, the 
titular archbishop of Dublin, t The execution of this worthy 

* London Gazette, 1681, passim, are exactly liigh-tory addresses, and no- 
llalph, 592., has spoken too strongly of thing more. 

their servility, as if they showed* a dis- f State Trials, viii. 447. Chief-justice 
position to give up altogether every right Pemberton, by whom he was tried, had 
and privilege to the crown. This may strong prejudices against the papists, 
be true in a very few instances, but is though well enough disposed to serve the 
by no means their general tenor. They court in some respects. 
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and innocent person cannot be said to have been extorted 
from the king in a time of great difficulty, like that of lord 
Stafford. He was coolly and deliberately permitted to suffer 
death, lest the current of loyalty, still sensitive and suspicious 
upon the account of religion, might be somewhat checked 
in its course. Yet those who heap the epithets of merci- 
less, inhuman, sanguinary, on the whig party for the im- 
peachment of lord Stafford, in whose guilt they fully believed, 
seldom mention, without the characteristic distinction of 
‘‘good-natured,” that sovereign, who permitted the execu- 
tion of Plunket, of whose innocence he was assured.* 

The hostility of the city of London, and of several other 
towns, towards the court, degenerating no doubt 
into a factious and indecent violence, gave a pretext theMiancrof 

„ I I . ^ 1 T 1*1 London, and 

lor the most dangerous aggression on public liberty 
that occurred in the present reign. The power of 
the democracy , in that age resided xhieflyTn the corpoi ations* 
These, returned, exclusively or principally, a majority of the 
representatives of the commons. So long as they should be 
actuated by that ardout ispirit.of protestantise, and liberty 


* Tlic king. James sa)s in 1670, was 
convinced of the f.iLseliood of the plot, 
“ while the seeming necessity of liis 
afiairs made Ud** unfortunate prince, for 
so he may well be teimed in this con- 
juiictuie, think he could not be safe but 
by consenting every day to the execution 
of those be knew in his heart to be 
most innocent ; and as for that notion of 
letting the law take its course, it was 
such a piece of casuistry as had been 
fatal to the king his father,” Sec. 562. If 
this was blamahle in 1079, how much 
more in 1681 ? 

Temple relates, that having objected 
to leaving some priests to the law, as the 
house of commons had desired in 1679, 
Halifax said he would tell every one he 
was a papist, if he did not concur ; and 
that the plot must be treated as if it were 
true, whether it was so or not ; p. 339. 
(fo-lio edit.) A vile maxim indeed I But 
as Halifax had never showed any want 
of candour or humanity, and voted lord 
Stafford not guilty next year, we may 
doubt whether Temple has represented 
this quite exactly. 

In reference to lord Stafford, I will 

h 


here notice that lord John Russell, in a 
passage deserving very high piaise, has 
shown rather too much candour in cen- 
suring his ancestor (]). 1'40. ) on account 
of the support he gave (if in fact he did 
so, for the evidence seems weak) to the 
ohjettion raised by the sheriffs, Bethell 
and Cornish, with respect to the mode of 
Staffoid’s execution. The king having 
remitted all the sentence except the be- 
heading, these magistrates thought fit to 
consult the house of commons. Hume 
talks of Russell’s seconding this “ bar- 
barous scruple,” as he calls it, and im- 
putes it to faction. But, notwithstand- 
ing the epithet, it is certain that the only 
question was between death by the cord 
and the axe ; and if Stafford had been 
guilty, as lord Russell was convinced, of 
a most atrocious treason, he could not 
deserve to be spared the more igno- 
mfnious punishment. The truth is, 
which seems to have escaped both these 
writers, that if the king could remit a 
part of tlie sentence upon a parliamentary 
impeachment, it might considerably affect 
the question whether he could not grant 
a pardon, which the commons had denied, 
3 
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which prevailed in the middling jdasjsea*. there was little pre- 
set of obtaining a parliament that would co-operate with the 
Qtuart scheme oigovenmeut. The admiuiMraJiQii of justice 
was very much in the hands of their magistrates ; especially 
in Middlesex, where all Juries are returned by the city 
sheriffs. It was suggested therefore by some crafty lawyers 
that a judgment of forfeiture obtained against the coipora- 
tion of London wauld not only demolish tliat citadel of inso- 
lent rebels, but intimidate the rest of England by so striking 
an example. True it was, tliat no pieccdent could be found 
for the forfeiture of corpoiate piivileges. But general rea- 
soning was to serve instead of precedents ; and there was a 
considerable analogy in the surrenders of the abbeys undei 
Henry VIII., if much authority could be allowed to that 
transaction. An information, as it is called, quo wan an to, 
was accordingly brought into the court of king’s bencli 
against the corporation. Two acts of the common CQjiucil 
were aljcgcd as sufficient misdemeanors to wan ant a judg- 
meiit_of forfeiture ; one, the imposition of ceitain tolls on 
goods brought into the city markets, by an ordinance or by- 
law of their own ; the other, their petition to the king in 
December, 1()79j for the sitting of parliament, and its pub- 
lication throughout the country.* It would be foreign to the 
purpose (Sif this work to inquire whether a corpoi ation be in 
any case subject to forfeiture, the affirmative of which seems 
to have been held by courts of justice since the Revolution; 
or whether the exaction of tolls in their markets, in consider- 
ation of erecting stalls and standings, were within the com- 
petence of the city of London ; or, if not so, whether it were 
such an offence as could legally incur the penalty of a total 
forfeiture and disfranchisement ; since it was manifest that 
the Clown made use only of this additional pretext, in order 
to punish the corporation for its address to the king. The 
langu<\gfi. indeed of their petition had heen uncourdy, and 
what the adherents of prerogative would call insolent ; but it 
was nt the wor^t rnther a misdemeanor far which the per- 
sons concerned might be responsible than a breach of the 
trust reposed iu the corporation. We are not, however, so 


• See this petition, Somers Tracts, viii. 144. 
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much concerned to argue the matter of law in this question,! 
as to remark the spirit in which the attack on this stronghold 
of popular liberty was conceived. The court of king’s benclt 
pronounced judgment of forfeiture against the corporation j 
but this judgment, at the request of the attorney-general, was 
only recorded ; the city continued in appearance to possess its 
corporate franchises, but upon submission to certain regula- 
tions; namely, that no mayor, sheriff, recorder, or other chief 
officer, should be admitted until approved by the king ; that in 
the event of his twice disapproving their choice of a mayor, 
he should himself nominate a fit person, and the same in case 
of sheriffs, without waitirig for a second election ; tliat the court 
of aldermen, with the king’s permission, might remove any 
one of their body ; that they should have a negative on the 
elections of common councilmen, and in case of disapproving 
a second choice, have themselves the nomination. The corpo- 
ration submitted thus to purchase the continued enjoyment of 
its estates, at the expense of its municipal independence ; yet, 
even in the prostrate condition of the whig party, the question 
to admit these regulations was carried by no great majority 
in the common councils.* The city was of course absolutely 
subservient to the court from this time to the Revolution. 

After the fall of the capital, it was not to be expected that 
towns less capable of defence should stand out. Informations 
quo warranto were brought against several corporations ; and 
a far greater number hastened to anticipate the assault by 
voluntary surrenders. It seemed to be recognised as law by 
the judgment against London, that any irregularity or mis- 
use of power in a corporation might incur a septence of for- 
feiture ; and few could boast that they were invulnerable at 
every point. The judges of assize in their circuits prostituted 
their influence and autliority to forward this and every other 
encroachment of the crown. Jefferies, on the northern circuit 
in 1684, to use the language of Charles II. ’s most unblush- 
ing advocate, “ made all the charters, like the walls of 
Jericho, fall down before him,^nd returned laden with sur- 
renders, the spoils of towns.” t They received, instead, new 


* State Trials, viii. 1039 — 1340. Raipli, 717. Themfyority wasbut 104to86 ; 
a division honourable to the spirit of the cituens. 
t North’s Exaraen, 626. 
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charters, framing the constitution of these municipalities 
on a more oligarchical model, and reserving to the crown the 
first appoiiitmeat of those who were to form the governing 
part of the corporation. These changes were gradually 
brought about in the last three years of Charles’s reign, and 
in the beginning of the next. 

XJjere can be nothing so destructive to the English consti- 
projwtt of ^ tution, not even the introduction of a military force, 
and Sidney, as the exclusion of the electoral body from their 
franchises. The people of this country are, by our laws 
and constitution, bound only to obey a parliament duly 
chosen ; and this violation of charters, in the reigns of 
Charles and James, appears to be the great and leading 
justification of that event which drove the latter from the 
throne. It can therefore be no matter of censure, in a moral 
sense, that some men of pure and patriotic virtue, mingled, 
it must be owned, with others of a far inferior temper, began 
to hold consultations as to the best means of resisting a 
government, which, whether to judge from these proceedings, 
or from the language of its partisans, was aiming without 
disguise at an arbitrary power. But as resistance to esta- 
blished authority can never be warrantable until it is expe- 
dient, we could by no means approve any schemes of insur- 
rection thast might be projected in 1682, unless we could 
perceive that there was a fair chance of their success. And 
this we are not led, by what we read of the spirit of those 
times, to believe. The tide ran violently in another direc- 
tion f the courage of the whigs was broken ; their adver- 
saries were strong in numbers and in zeal. But from hence 
it is reasonable to infer that men like lord Essex and lord 
Russell, with so much to lose by failure, with such good 
sense, and such abhorrence of civil calamity, would not ulti- 
mately have resolved on the desperate issue of arms, though 
they might deem it prudent to form estimates of their 
strength, and to knit together a confederacy which absolute 
necessity might call into action. It is beyond doubt that the 
supposed conspirators had debated among themselves the 
subject of an insurrection, and poised the chances of civil 
war. Thus much the most jealous lawyer, I presume, will 
allow might be done, without risking the penalties of treason. 
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They had, however, gone farther ; and by concerting mea- 
sures in different places as well as in Scotland, for arising, 
though contingently, and without any fixed determination to 
carry it into effect, most probably (if the whole business had 
been disclosed in testimony) laid themselves open to the law, 
according to the construction it has frequently received. 
There is a considerable difficulty, after all that has been 
written, in stating the extent of their designs ; but I think 
we may assume, that a wide-spreading and formidable insur- 
rection was for several months in agitation.* But the diffi- 
culties and hazards of the enterprise had already caused lord 
Russell and lord Essex to recede from the desj)erate counsels 
of Shaftesbury ; and but for the unhappy detection of the c.onv 
spiracy and the perfidy of lord Howard, these two noble per- 
sons, whose lives were untimely lost to their country, might 
have survived to join the banner and support the throne of 
William. It is needless to observe that the minor plot, if 
wc may use that epithet in reference to the relative dignity 
of the conspirators, for assassinating the king and the duke 
of York, had no immediate connexion with the schemes of 
Russell, Essex, and Sidney.t 

But it is by no means a consequence from the admission 
we have made, that the evidence adduced on lord 
RusselPs^trial was sufficient to justify his conviction. J ' 

* Lady Russell’s oph\ion was, that | State Trials, ix. 577. liOrd Essex 
“ it was no more than what her lord con- cut his throat in tlie Tower, lie was a 
fossed, talk — and it is possible that talk man of the most excellent qualities, 
,cjoin<^ so far as to consider, if a remedy but subject to constitutional melancholy 
for sujiposed evils might be sought, how which overcame his fortitude ; an event 
it could be formed.” Life of Lord Rus- the more to be deplore^l, as there seems 
sell, p. 266. It is not easy, however, to to have been no possibility of his being 
tidk long in this manner about the /tow convicted. A suspicion, as is well known, 
of treason, without incurring the penalties obtained credit with the enemies of the 
of it. court, that lord Essex was murdered; 

f Sec this business well discussed by and some evidence was brought forward 
the acute and indefatigable Ralph, p. 722 ., by the zeal of one Rraddon. The late 
and by lord John Russell, p. 253 . Sec editor of the State Trials seems a little 
also State Trials, ix. 358 . et post. There inclined to revive this report, which even 
appears no cause for doubting the reality Harris (Life of (’harles, p. 352 .) does 
of what is called the Rye-house plot, not venture to accredit ; and I am sur- 
'Ilie case against Walcot, Id. 519 ., was jft-ised to find lord John Russell observcv 
pretty well proved ; but his own con- It would be idle, at the present time, 
fession completely hanged him and his to pretend to give any opinion on the 
friends too. His attainder was reversed subject:” p. 182 . This 1 can by no means 
after the Revolution, but only on account admit. We have, on the one side, some 
of some technical errors, not essential to testimonies by children, who frequently 
the merits of the case. invent and persist in falsehoods with no 
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It appears to me that lord Howard, and perhaps Rumsey, 
were unwilling witnesses ; and that the former, as is fre- 
quently the case with those who betray their friends in order 
to save their own lives, divulged no more than was extracted 
by his own danger. The testimony of neither witness, 
especially Howard, was given with any degree of that pre- 
cision which is exacted in modern times ; and, as we now 
read the trial, it is not probable that a jury in later ages 
would have found a verdict of guilty, or would have been 
advised to it by the court. But, on the other hand, if lord 
Howard were really able to prove more than he did, which I 
much suspect, a better conducted examination would probably 
have elicited facts unfavourable to the prisoner, which at 
present do not appear. It may be doubtful whether any 
overt act of treason is distinctly proved against lord Russell, 
except his concurrence in the project of a rising at Taunton, 
to which Rumsey deposes. But this depending on the oath 
of a single witness, could not be sufficient for a conviction. 

Pemberton, chief justice of the common pleas, tried this 
illustrious prisoner with more humanity than was usually 
displayed on the bench ; but, aware of his precarious tenure 
in office, he did not venture to check the counsel for the 
crown. Sawyer and Jefferies, permitting them to give a great 
body of hearsay evidence, with only the feeble and useless 
remark that it did not affect the ])risoner.* Yet he checked 


conceivable motive. But, on the other 
hand, we are to suppose that Charles II. 
and the duke of York caused a detest- 
able murder to be pe» petrated on one 
towards whom ^iicy had never shown 
any hostility, and in whose death they 
had no interest. Each of these princes 
had faults enough ; but I may venture 
to say that they were totally incapable of 
such a crime. One of the presumptive 
arguments of Braddon, in a pamphlet 
published long afterwards, is, that the 
king and his brother were in the Tower 
on the morning of lord Essex’s death. 
If this leads to any thing, we are to be- 
lieve that Charles the ^cond, like the 
tyrant in a Grub-Street tragedy, chme to 
kill his prisoner with his own hands. 
Any man of ordinary understanding 
(which seems not to have been the case 
with Mr. Braddon) must perceive that 


the circumstance tends to repel suspicion 
rather than the contrary. See the whole 
of this, including Braddon’s pamphlet, in 
State Trials, ix. 1127. [I am sorry to 
read in an article of the Edinburgh 
Review by an eloquent friend : “ Essex 
added a yet sadder and more fearful story 
to the bloody chronicles of the Tower.” 
Macaulay’s Essays, iii. 93., and Edinburgh 
Review, 1838. For though this may 
imply no more than his suicide, it will 
generally be construed in another sense. 
And surely the critical judgment cannot 
be satisfied with evidence, which might 
weigh, as I have heard it did, with the 
pardonable prejudices of a descendant, 
— 1845.] 

* State Trials, Cl 5. Sawyer told lord 
Russell, when he applied to have his trial 
put oflf, that he would not have given the 
king an hour’s notice to save his life. 
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lord Anglesea, wlieii he offered similar evidence for the 
defence. In his direction to the jury, it deserves to be^ 
remarked that he by no means advanced the general pro- 
position, which better men have held, that a conspiracy to 
levy war is in itself an overt act of compassing the king’s 
death ; limiting it to cases where the king’s person might be 
put in danger ; as, in the immediate instance, by the alleged 
scheme of seizing his guards."^ His language, indeed, as 
recorded in the printed trial, was such as might have pro- 
duced a verdict of acquittal from a jury tolerably disposed 
towards the prisoner ; but the sheriffs, North and Rich, \\dio 
had been illegally thrust into office, being men wholly devoted 
to the prerogative, had taken care to return a panel in whom 
they could confide. t 

The trial of Algernon Sidney, at which .Tefferies, now 
raised to the post of chief justice of the king’s bench, presided, 
is as familiar to all my readers as that of lord Russell, t 
Their names have been always united in grateful veneration 
and sympathy. It is notorious that Sidney’s conviction wa$ 
obtained by a most illegal distortion of the evidence. Besides 
lord Howard, no living witness coufd be produced to the 
conspiracy for an insurrection ; and though Jefferies permitted 
two others to prepossess the jury by a second-hand story, he 
was conipelled to admit that their testimony could not directly 
affect the prisoner. § The attorney-general therefore had re*- 


Id. Yet he could not pretend that 

the prisoner had any concern in the as- 
sassination plot. 

* Tlic act annulling lord Russell’s at- 
tainder recites him to have been “ wrong- 
fully convicted by partial and unju&t 
constructions of law.” State Trials, ix. 
695. Several pamphlets were published 
after the Revolution by sir Robert Atkins 
and sir John Hawles against the conduct 
of the court in this trial, and by sir Bar- 
tholomew Shower in behalf of it. These 
are in the State Trials. But Holt, by 
laying down the principle of constructive 
treason in Ashton’s case, established for 
ever the legality of Pemberton’s doctrine, 
and indeed carried it a good deal farther. 

I There seems little doubt, that the 
juries were packed through a conspiracy 
of the sheridfs with Burton and Graham, 


solicitors for the crown. State Trials, 
ix. 992. These two men ran away at the 
Revolution; but Roger North vindicates 
their characters, ancP those who trust iu 
him may think them honest. 

% State Trials, ix. 818. 

§ Id. 846. Yet in summing up the 
evidence, he repeated all West and Keel- 
ing had thus said at second-hand, without 
reminding the jury that it was not legal 
testimony. Id. 899. It would he said 
by his advocates, if any are left, that these 
witnesses must have been left out of the 
#t|uestion, since there could otherwise have 
been no dispute about the written paper. 
But they were undoubtedly intended to 
prop up Howard’s evidence, which had 
been so much shaken by his previous 
declaration, that ho knew of no con- 
spiracy. 
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course to a paper found in his liouse, which was given in 
evidence, either as an overt act of treason by its own nature, 
or as connected with the alleged conspiracy ; for though it 
was only in the latter sense that it could be admissible at all, 
yet Jefferies took care to insinuate, in his charge to the jury, 
that the doctrines it contained were treasonable in themselves, 
and without reference to other evidence. In regard to truth, 
and to that justice which cannot be denied to the worst men 
in their worst actions, I must observe that the common 
accusation against the court in this trial, of having admitted 
insufficient proof by the mere comparison of hand-writing, 
though alleged, not only in most of our historians, but in the 
act of parliament reversing Sidney’s attainder, does not 
appear to be well founded ; the testimony to that fact, unless 
the printed trial is falsified in an extraordinary degree, being 
such as would be received at present.* ** We may allow also 
that the passages from this paper, as laid in the indictment, 
containing very strong assertions of the right of the people 
to depose an unworthy king, might by possibility, if connected 
by other evidence with the conspiracy itself, have been ad- 
missible as presumptions for the jury to consider whether 
they had been written in furtherance of that design. But 
when they came to be read on the trial with their context, 
though only with such parts of that as the attorney-general 


* This is pointed out, perhaps for the 
first time, in an excellent modern law- 
book, Phillipps’s Law of Evidence. Yet 
the act for the reversal of Sidney’s at- 
tainder declares in the preamble, that 

** the paper, suppbsed to be his hand- 
writing, was not proved by the testimony 
of any one witness to be written by him, 
but the jury was directed to believe it 
by comparing it with other writings of 
the said Algernon.” State Trials, 997. 
This does not appear to have been the 
case ; and though Jefferies is said to have 
garbled the manuscript trial before it 
was printed, (for all the trials, at this 
time, were published by authority, whiclp 
makes them much better evidence against 
the judges than for them,) yet he xran 
hardly have substituted so much testi- 
mony without its attracting the notice of 
Atkins and Hawles, who wrote after the 
Revolution. However, in Hayes’s case, 


State Trials, x. 312., though the pri- 
soner’s hand-writing to a letter was 
proved in the usual way by persons who 
had seen him write, yet this letter was 
also shown to the jury, along with some 
of his acknowledged writing, for the 
purpose of their comparison. [See also 
the trial of the seven bishops. Id. xii. 
295.] It is possible, therefore, that the 
same may have been done on Sidney’s 
trial, though the circumstance does not 
appear. Jefferies indeed says, “ com- 
parison of hands was allowed for good 
proof in Sidney’s case.” Id. 31. S. But 
I do not believe that the expression was 
used in that age So precisely as it is at 
present ; and it is well known to lawyers 
that the rules of evidence on this sub- 
ject have only been distinctly laid down 
within the memory of the present ge- 
neration. 
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chose to produce out of a voluminous manuscript, it was clear 
that they belonged to a theoretical work on government, long 
since perhaps written, and incapable of any bearing upon the 
other evidence.* 

The manifest iniquity of this sentence upon Algernon 
Sidney, as well as the high courage he displayed throughout 
these last scenes of his life, have inspired a sort of enthusiasm 
for his name, which neither what we know of his story, nor 
the opinion of his contemporaries, seems altogether to warrant. 
The crown of martyrdom should be suffered perliaps to exalt 
every virtue, and etlace every defect, in patriots, as it has often 
done in saints. In the faithful mirror of history, Sidney may 
lose something of this lustre. He possessed no doubt a power- 
ful, active, and undaunted mind, stored with extensive reading 
on the topics in which he delighted. But having j)roposed 
one only object for his political conduct, the establishment of 
,a republic in England, his pride and inflexibility, though they 
gave a dignity to his character, rendered his views narrow 
and his temper unaccommodating. It w^as evident to every 
reasonable man that a republican goveinment, being adverse 
to the prepossessions of a great majority of tlie people, could 
only be brought about and maintained by the force of usurp- 
ation. Yet for this idol of bis speculative hours, he was 
content to sacrifice the liberties of Euiope, to plunge the 
country hi civil war, and even to stand indebted to France 
for protection. He may justly be suspected of having been ' 
the chief promoter of the dangerous cabals with Barillon ; 
nor could any tool of Charles’s court be more sedulous in 
representing the aggressions of Louis XIV. in the Nether- 
lands as indifferent to our honour and safety. 

Sir Thomas Armstrong, who had fled to Holland on the 
detection of the plot, was given up by the States. A sentence 
of outlawry, which had passed against him in his absence, is 
equivalent, in cases of treason, to a conviction of the crime. 
But the law allows the space of one year, during which the 
party may surrender himself to, take his trial. Armstrong, 
when brought before the court, insisted on this right, and 
demanded a trial. Nothing could be more evident, in point 


• See Harris’s Lives, v. ?47. 
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of law, than that he was entitled to it. But Jefferies, with 
inhuman rudeness, treated his claim as wholly unfounded, 
and would not even suffer counsel to be heard in his behalf. 
He was executed accordingly without trial.* But it would 
be too prolix to recapitulate all the instances of brutal injustice, 
or .of cowardly subserviency, which degraded the English 
lawyers of the Stuart period, and never so infamously as in 
these last years of Charles II. From this prostitution of the 
tribunals, from the intermission of parliaments, and the steps 
taken to render them in fiiture mere puppets of the crown, 
it was plain that all constitutional securities were at least in 
abeyance ; and those who felt themselves most obnoxious, or 
whose spirit was too high to live in an enslaved country, 
retired to Holland as an asylum in which they might wait 
the occasion of better prospects, or, at the worst, breathe an 
air of liberty. 

Meanwhile the prejudice against the whig party, which . 
had reached so great a height in 1681, was still farther en- 
hanced by the detection of the late conspiracy. The atrocious 
scheme of assassination, alleged against Walcot and some 
others who had suffered, was blended by the arts of the court 
and clergy, and by the blundering credulity of the gentry, 
with those less heinous ^projects ascribed to lord Russell and 
his associfttes.t Tliese projects, if true in their full extent, 
were indeed such as men homvstly attached to the government 
of their country could not fail to disapprove. For this pur- 
pose, a declaration full of malicious insinuations was ordered 
to be read in all churches. 1* It was generally commented 
upon, we mav make no ([uestion, in one of those loyal dis- 
courses, whicli, trampling on all truth, charity, and modera- 
tion, had no other scope than to inflame the hearers against 
non-conforming protestants, and to throw obloquy on the 
constitutional privileges of the subject. 

It is not my intention to censure, in any strong sense of 


* State Trials x, 105. specifying a number of gentlemen of the 

t The grand jury of Northampton- first families, as the names of Montagu, 
shire, in 1683, “present it as very ^x- Langham, &c. show. Somers Tracts, 
pedient and necessary for securing the viii. 409. 

peace of this country, that all ill-affected Ralph, p. 768. Harris’s Lives, 

persons may give security for the peace;” v. 321. 
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the word, the Anglican clergy at this time for their assertion 
of absolute non-resistance, so far as it was done with- 
out calumny and insolence towards those of another 
way of thinking, and without self-interested adu- 
lation of the ruling power. Their error was very dangerous, 
and had nearly proved destructive of the whole constitution ; 
but it was one which had come down with high recommend- 
ation, and of which they could only perhaps be undeceived, 
as men are best undeceived of most errors, by experience 
that it might hurt themselves. It was the tenet of their 
homilies, their canons, their most distinguished divines and 
casuists ; it had the apparent sanction of the legislature in a 
statute of the present reign. Many excellent men, as was 
shown after the Revolution, who had never made use of this 
doctrine as an engine of faction or private interest, could not 
disentangle their minds from the arguments or the authority 
on which it rested. But by too great a number it was 
eagerly brought forward to serve the purposes of arbitrary 
power, or at best to fix the wavering protestantism of the 
court by professions of unimpeachable loyalty. To this 
motive, in fact, we may trace a good deal of the vehemence 
with which the non-resisting principle had been originally 
advanced by the church of England under the Tudors, and 
was continually urged under the Stuarts. If we look at the 
tracts and sermons publisljed by both parties after the Restora- 
tion, it will appear manifest that the Romish and 'Anglican 
churches, bade, as it were, against each other for the favour 
of the two royal brothers. The one appealed to its ackno\j- 
ledged principles, while it denounced the pretensions of the 
holy see to release subjects from their allegidnce, and the 
bold theories of popular government which Mariana and 
some other Jesuits had promulgated. The others retaliated 
on the first movers of the Reformation, and expatiated on the 
usurpation of lady Jane Grey, not to say Elizabeth, and the 
republicanism of Knox or Calvin. 

From the era of the exclusion-bill especially, to the death 
of Charles IL, a number of books were published in passive* 
favour of an indefeasible hereditary right of the 
crown, and of absolute non-resistance. These were, however, of 
two very different classes. The authors of the first, who were 
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perhaps the more numerous, did not deny the legal limitations 
of monarchy. They admitted that no one was bound to con- 
cur in the execution of unlawful commands. Hence the obe- 
dience they deemed indispensable was denominated passive ; 
an epithet, which in modern usage is little more than 
redundant, but at that time made a sensible distinction. If 
all men should confine themselves to this line of duty, and 
merely refuse to become the instruments of such unlawful 
commands, it was evident that no tyranny could be carried 
into effect. If some should be wicked enough to co-operate 
against the liberties of their country, it would still be the 
bounden obligation of Christians to submit. Of this, which 
may be reckoned the moderate party, the most eminent were 
llickes in a treatise called .loviau, and Sherlock in his case 
of resistance to the supreme powers.* To this also must 

* nils book of Sherlock, piintcd in justify the taking away the life of any 
1G84, is the most able treatise on (hat man, whales cr crime he has been guilty 
side. Ilis proposition is, that “ sovereign of. For no man has power of his own 
princes, or the supreme power in any life, and therefore cannot give this power 
nation, in whomsoever placed, is in all to anothci ; which jirovcs that the power 
cases irresistible.” He infers from the of capital piinislimcnts cannot result fiom 
statute 13 Car. 2., declaring it unlawful, mere consent, but from a superior autho- 
under any pretence, to wage war, even rity, which is lord of life and death.” 
defensive, against the king, that the su- This is plausibly urged, and is not re- 
preme power is in him ; for he who is futed in a moment. He next comts to 
unaccountably and irresistible is stfprenie an objection, wdiich eventually he was 
There are some, he owns, who contend compelled to admit, with sopie discredit 
that the higher powers mentioned by St. to bis«consistcney and disinteiestedness. 
Paul meant' the law, and that vidien “ ‘ Is the power of victorious rebels and 
princes violate the laws we may defend usurpers from God ? Did Oliver Croni- 
tlieir legal authority against their per- well receive his power from God ? then 
sonal usurpations. lie answers this very it seems it was unlawful to resist him 
flfebly. “ No law can come into the no- too, or to conspire against him ; then all 
tion and definition of supreme and sove- those loyal subjects who refused to suh- 
reign powers ; suen a prince is under the mit to him when he had got the power in 
direction, but cannot possibly be said to his hands were rebels and traitors.’ To 
be under tlie government, of the law, be- this I answer, that the most prosperous 
cause there is no superior power to take rebel is not the higher powers, while our 
cognizance of his breach of it, and a law natural prince, to whom we owe obedience 
has no authority to govern where there and subjection, is in being. And there- 
is no power to punish p. 114, “ Tliese fore, though such men may get the power 
men think,” he says (p. 126.), “ that all into their hands by God s permission, yet 
civil authority is founded in consent, as if not by God’s ordinance ; and he who re- 
there were no natural lord of the world, sists them does not resist the ordinance 
or all mankind came free and independent of God, but the usurpations of men. In 
into the world. This is a contradiction hereditary kingdoms, the king never dies, 
to what at other times they will Igrant, but the same minute that the natural 
that the institution of civil power and person of one king dies, the crown de- 
authority is from God ; and indeed if it scends upon the next of blood ; and 
be not, 1 know not how any prince can therefore he who rebelleth against the 



ChA. €1.-1673-85.] FROM HENRY VII. TO GEORGE II. l6l 


have belonged archbishop Sancroft, and the great body of 
non-juring clergy who had refused to read the declaration of 
indulgence under Janies II., and whose conduct in that 
respect would be utterly absurd, except on^the supposition 
that there existed some lawful boundaries of the royal 
authority. 

But besides these men, who kept some measures with the 
constitution, even while, by their slavish tenets, they 
laid it open to the assaults of more intrepid enemies, ‘bsoillte 
another and a pretty considerable class of writers did 
not hesitate to avow their abhorrence of all limitations upon 
arbitrary power. Brady went back to the primary sources 
of our history, and endeavoured to show that Magna Charta, 
as well as every other constitutional law, were but rebellious 
encroachments on the ancient uncontrollable imprescriptible 
prerogatives of the monarchy. His writings, replete with 
learning and acuteness, and in some respects with just re- 
marks, though often unfair and always partial, naturally pro- 
duced an effect on those who had been accustomed to value 
the constitution rather for its presumed antiquity, than its 
real excellence. But the author most in vogue 
with the partisans of despotism was sir Robert 
Fihner. He had lived before the civil war, but his post- 
humous writings came to light about this period. lliey 
contain art elaborate vindication of what was called the patri- 
archal scheme of government, which, rejecting with scorn 
that original contract whence human society had been sup- 
posed to spring, derives all legitimate authority from that of 
primogeniture, the next heir being king by divine right, and 
as inciipable of being restrained in his sovereignty, as of 
being excluded from it. “ As kingly power,’^ he says, “ is 
by the law of God, so hath it no inferior power to limit it. 
Tlie father of a family governs by no other law than his own 


father, and murders him, continues a 
rebel in the reign of the son, which com- 
mences with his father’s death. It is 
otherwise, indeed, where none can pre- 
tend a greater title to the crown than the 
usurper, for there possession of power 
seems to give a right.” P. 127. 

Sherlock began to preach in a very 

VOL. II. 


different manner as soon as James showed 
a disposition to sot up his own church. 
“ is no act of loyalty,” he told the 
house of commons, May 29. 1 685, “ to 
accommodate or compliment away our 
religion and its legal securities.” Good 
Advice to the Pulpits. 


M 
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will, not by the laws and wills of his sons aiVl servants.” * 

The direction of the law is but like the advice and direction 
which the king’s council gives the king, which no man says 
is a law to thi^ king.”t “ General laws,” he observes, 

made in parliament, may, upon known respects to the king, 
by his authority be mitigated or suspended upon causes only 
known to him ; and by the coronation oath, he is only bound 
to observe good laws, of which he is the judge.” t “ A man 
is bound to obey the king’s command against law, nay, in 
some cases, against divine laws.”§ In another treatise, 
entitled the Anarchy of a Mixed or Limited Monarchy, he 
inveighs, with no kind of reserve or exception, against the 
regular constitution ; setting off with an assumption that the 
parliament of England was originally but an imitation of the 
States General of France, which had no further power than 
to present requests to the king. 1| 

These treatises of Filmcr obtained a very favourable re- 
ception. We find the patriarchal origin of government 
frequently mentioned in the publications of this time as an 
undoubted truth. Considered with respect to his celebrity 
rather than his talents, he was not, as some might imagine, 
too ignoble an adversary for Locke to have combated. An- 
other person, far superior to Filrner in political eminence, 
undertook at the same time an unequivocal defence of abso- 
sir George monarchy. This was sir George Mackenzie, 
Mackeniie. famous lord advocate of Scotland. In his Jus 
Regium, published in 1684, and dedicated to the university 
of Oxford, he maintains, that monarchy in its nature is 
absolute, and consequently these pretended limitations are 
against the nature of monarchy.”^ ‘‘ Whatever proves 
monarchy to be an excellent government, does by the same 
reason prove alisolute monarchy to be the best government ; 
for if monarchy be to be commended, because it prevents 
divisions^ then a limited mfiziarchy, which allows the people 
a share, is not to be commended, because it occasions them ; 
if monarchy be commended, because there is more expe- 

♦ P. 81. f P. 95. Grand Inquest, was published in 1679; 

t P. 98. 100. § P. 100. but the Patriarcha not till 1685. 

II This treatise, subjoined to one of % P, 39. 
greater length, entitled the Freeholder’s 
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clition, secrecy, and other excellent qualities to be found 
in it, then absolute monarchy is to be commended above 
a limited one, because a limited monarch must impart his 
secrets to the people, and must delay the noblest designs, 
until malicious and factious spirits be either gained or 
overcome ; and the same analogy of reason will hold in 
reflecting upon all other advantages of monarchy, the ex- 
amination whereof I dare trust to every man’s own bosom.”* 
We can hardly, after this, avoid being astonished at the 
eflFrontery, even of a Scots crown lawyer, when we read in 
the preface to this very treatise of Mackenzie, ‘‘ Under 
\\ horn can we expect to be free from arbitrary government, 
when we were and are afraid of it under king Charles I. and 
king Charles II. ?” 

It was at this time that the university of Oxford published 
Iheir celebrated decree against pernicious books and Decree of tho 
(bimnable doctrines, enumerating as such above 
twenty proposifions, which they anathematized as false, 
seditious, and impious. The first of these is, that all civil 
authority is derived originally from the people ; the second, 
that there is a compact, tacit or express, between the king 
and his subjects : and others follow of the same description. 
They do not explicitly condemn a limited monarchy, like 
Filmer, but evidently adopt his scheme of primogenitary 
right, wlrich is, perhaps, almost incompatible with it. Nor is 
there the slightest intimation that the university extended 
their censure to such praises of despotic power as have been 
quoted in the last pages, t This decree was publicly burned 
by an order of the house of lords in I709 ; nor does there 
seem to have been a single dissent in that body to a step that 
cast such a stigma on the university. But the disgrace of 
the offence was greater than that of the punishment. 

We can frame no adequate conception of the jeopardy in 
which our liberties stood under the Stuarts, especially in this 
particular period, without attending to this spirit of servility 
which had been so sedulously excited. It seemed as if F^ng- 
land was about to play the scene which Denmark had not 
long since exhibited, by a spontaneous surrender of its con- 


• P. 46. 


f Collier, 902, Somers Tracts, \iii. 420. 
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stitution. And although this loyalty were much more on the 
tongue than in the heart, as the next reign very amply dis- 
closed, it served at least to deceive the court into a belief that 
its future steps would be almost without difficulty. It is un- 
certain whether Charles would have summoned another par- 
liament. He either had the intention, or professed it in order 
to obtain money from France, of convoking one at Cambridge 
in the autumn of 1681 .* But after the scheme of new- 
modelling corporations began to be tried, it was his policy to 
wait the effects of this regeneration. It was better still, in 
his judgment, to dispense with the commons altogether. The 
period fixed by law had elapsed nearly twelve months before 
his death ; and we have no evidence that a new parliament 
was in contemplation. But Louis, on the other hand, having 
discontinued his annual subsidy to the king in 1(384, after 
gaining Strasburg and Luxemburg by his con- 
with Louis nivance, or rather co-operation t, it would not have 
been easy to avoid a recurrence to the onlv lawful 
source of revenue. The king of France, it should be ob- 
served, behaved towards Charles as men usually treat the 
low tools by whose corruption they have obtained any end. 
During the whole course of their long negotiations, Louis, 
though never the dupe of our wretched monarch, was com- 
pelled to endure his ^shuffling evasions, and pay dearly for 
his base compliances. But when he saw himself no longer 
in need of them, it seems to have been in revenge that he 
permitted the publication of the secret treaty of 1 67 O, and 
withdrew his pecuniary aid. Charles deeply resented both 
these marks of desertion in his ally. In addition to them, he 
discovered the intrigues of the French ambassadors with his 


* Dalrymple, appendix, 8. Life of 
James, 691. He pretended to come into 
a proposal of the Dutch for an alliance 
with Spain and the empire against the 
fresh encroachments of France, and to 
call a parliament for that purpose, but 
with no sincere intention, as he assured 
Barillon. “ Je n’ai aucune intention 
d’assembler le parlement ; ces sont des 
diables qui veulent ma ruine.” "Dalrym- 
ple, 15. 

f He took 100,000 lirres for allowing 
the French to seize Luxemburg; after 


this he offered his arbitration, and on 
Spain’s refusal, laid the fault on her, 
though already bribed to decide in favour 
of France. Lord Rochester was a party 
in all these base transactions. The ac- 
quisition of Luxemburg and Strasburg 
was of the utmost importance to Louis, 
as they gave him a predominating in- 
fluence over the four Rhenish electors, 
through whom he hoped to procure the 
election of the dauphin as king of the 
Romans. Id. S6. 



CnA* II.— 1673-85.] FROM HENRY VII. TO GEORGE II. l65 


nialecontent commons. He perceived, also, that by bringing 
home the duke of York from Scotland, and restoring liim, in 
defiance of the test act, to the privy council, he had made the 
presumptive heir of the throne, possessed as he was of su- 
perior steadiness and attention, too near a rival to himself. 
These reflections appear to have depressed his mind in the 
latter months of his life, and to have produced that remark- 
able private reconciliation with the duke of Monmouth, 
through the influence of lord Halifax, which, had he lived, 
would very probably have displayed one more revo- King’s 
lution in the uncertain policy of this reign.’* But 
a death, so sudden and inopportune as to excite suspicions 
of poison in some most nearly connected with him, gave a 
more decisive character to the system of government, t 


* Dalrymple, appendix, 74. Burnet. 
IVIazurc, Hist, de la Revolution de 1688, 
i. 840. 372. This is confirmed by, or 
rather confirms, the very curious notes 
found in the duke of Monmouth’s pocket- 
book when he was taken after the battle 
of Sedgemoor, and published in the ap- 
pendix to Wei wood’s Memoirs. Though 
we should rather see more external evi- 
dence of their authenticity than, so far as 
I know, has been produced, they have 
great marks of it in themselves ; and it 
is not impossible that, after the Revolu- 
tion, Welwgod may have obtained them 
from the secretary of state’s office. 

t It is mentioned by Mr. Fox, as a 
tradition in the duke of Richmond’s fa- 
mily, that the duchess of Portsmouth 
believed Charles II. to have been poi- 
soned. This I find confirmed in a letter 
road on the trial of Francis Franeijn in- 
dicted for treason in 1715. The dueness 


of Portsmouth, who is at present here, 
gives a great deal of offence, as I am 
informed, by pretending to prove that 
the late king James had poisoned his 
brother Charles ; it was not expected, 
that after so many years’ retirement in 
France, she should come hither to revive 
that vulgar report, which at so critical a 
time cannot be for any good purpose,” 
State Trials, xv. 948. It is almost need- 
less to say that the suspicion was wholly 
unwarrantable. 

I have since been informed, on the 
best authority, that Mr. Fox did not de- 
rive his authority from a tradition in the 
duke of Richmond’s family, that of his 
own mother, as his editor had very na- 
turally conjectured, but from his father, 
the first lord Holland, who, while a 
young man travelling in France, had 
become acquainted wiyi the duchess of 
Portsmouth. 
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CHAPTER XIII. 

ON THE STATE OF THE CONSTITUTION UNDER 
CHARLES II. 


Effect of the Press — Restrictions upon it before and after the Restoration — 
Licensing Acts — Political Writings checked by the Judges — Instances of 
illegal Proclamations not numerous — Juries fined for Verdicts — Question of 
their Right to return a general Verdict — Habeas Corpus Act passed — Dif- 
ference between Lords and Commons — Judicial Powers of the Lords Ins'- 
torically traced — Their Pretensions about the Time of the Restoration — 
Resistance made by the Commons — Dispute about their original Jurisdiction — 
And that in Appeals from Courts of Eepiity — Question of the exclusive Right 
of the Commons as to Money-bills — Its History — The Right extended 
farther — State of the Upper House under the Tudors and Stuarts — Aug- 
mentation of the Temporal Lords — State of the Commons — Increase of their 
Membei's — Question as to Rights of Election — Four different Tlu orics as to 
the original Princple — Their Probability considered. 


Jt may seem rather an extraordinary position, after the last 
chapters, yet is strictly true, that the fundamental privileges 
pf the object w^e less invaded, the prerogative swerved into 
fewer excesses, during the reign of Charles IL than in any 
Former period of equal length. Thanks to the patriotic ener- 
gies of Selden and Eliot, of Pym and Hampden, the consti- 
tutional boundaries of royal power had been so well established 
that no minister was daring enoi^h to attempt any flagrant 
and general violation of them. Tne freq^uent session of par- 
liament, and its high estimation of its own privileges, furnished 
a security against illegal taxation. Nothing of this sort has 
been imputed to the government of Charles, the first king of 
England, perhaps, whose reign was wholly free from such a 
charge. And as the nation liappily escaped the attempts that 
were made after the Restoration to revive the star-chamber and 
high-commission courts, there were no means of chastising 
political delinquencies, exc^t through the regular tribunals 
of justice, aod through the verdict of a jury. Ill as the one 
were often constituted, and submissive as the other might 
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often be found, they afforded something more of a guarantee, 
were it only by the publicity of their proceedings, than the 
dark and silent divan of courtiers and prelates, who sat in 
judgment under the two former kings of the house of Stuart. 
Though the bench was frequently subservient, the bar con- 
tained high-spirited advocates, whose firm defence of their 
clients the judges often reproved, but uo longer afiected to 
punish. The press, above all, was in continual service. An 
eagerness to peruse cheap and ephemeral tracts on all subjects 
of passing interest had prevailed ever since the Reformation. 
These had been extraordinarily multiplied from the meeting of 
the long parliament. Some thousand pamphlets of different 
descriptions, written between that time and the Restoration, 
may be found in the British Museum ; and no collection can 
be supposed to be perfect. It would have required the sum- 
mary process and stern severity of the court of star-chamber 
to repress this torrent, or reduce it to those bounds which a 
government is apt to consider as secure. But the measures 
taken with this view under Charles II. require to be distinctly 
noticed. 

In the reign of Henry VIIL, when the political importanee 
of the art of printing, especially in the great ques- 
tion of the Reformation, began to be apprehended, it press, 
was thought necessary to assume an absolute control ,«pon it 

. ,1111., ^ • 1 'before and 

over It, partly by the king s general prerogative, and 
still more by virtue of his ecclesiastical supremacy.* 

Thus it became usual to grant by letters patent the exclusiye 
right of printing the Bible or religious books, and afterwards 
all others. The privilege of keeping presses ^vas limited to 
the members of the stationers^ company, who were bound by 
regulations established in the reign of Illary by the star- 


* It was said in 18 Car. 2. (IG66) 
that “ the king by the common law hath 
a general prerogative over the printing- 
press ; so that none ought to print a book 
for public use without his license.” This 
seems, however, to have been in the argu- 
ment of counsel ; but the court held that 
a patent to print law-books exclusively 
was no monopoly. Carter’s Reports, 89. 
“ Matters of state and things that con- 
cern the government,” it is Said in an- 
other case, “ were never left to any man’s 


liberty to print that would.” 1 Mod. 
Rep, 258. Kennet informs us that, se- 
veral complaints having been made of 
Lilly’s Grammar, the use of which had 
been prescribed by the loyal ecclesiastical 
supremacy, it was thouglit proper i»i 
1664 that a new public form of grammar 
should be drawn up and approved in con- 
vocation, to be enjoined by the royal au- 
thority. One was accordingly brought 
in by bishop Pearson, but the matter 
dropped. Life of Charles II. 274. 
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chamber, for the contravention of which they incurred the 
speedy chastisement of that vigilant tribunal. These regu- 
lations not only limited the number of presses, and of men 
who should be employed on them, but subjected new pub- 
lications to the previous insjiection of a licenser. The long 
parliament did not hesitate to copy this precedent of a tyranny 
they had overthrow^ ; and, by repeated ordinances against 
unlicensed printing, hindered, as far as in them lay, this 
great instrument of political power from serving the purposes 
of their adversaries. Every government, however popular 
in name or origin, must have some uneasiness from the great 
mass of the multitude, some vicissitudes of public opinion to 
apprehend ; and experience shows that republics, especially 
in a revolutionary season, shrink as instinctively, and some- 
times as reasonably, from an open licence of the tongue and 
pen, as the most jealous court. We read the noble apology 
of Milton for the freedom of the press with admiration ; but 
it had little influence on the parliament to whom it was 
addressed. 

It might easily be anticipated, from the general spirit of 
Licensing Clarendon’s administration, that he would not 
suffer the press to emancipate itself from these esta- 
blished shackles.* A bill for the regulation of printing failed 
in 1661, from the commons’ jealousy of the peers, who had 
inserted a clause exempting their own houses from search, t 
But next year a statute was enacted, which, reciting “ the 
well-government and regulating of printers and printing- 
presses to be matter of public care and concernment, and that 
by the generiil licentiousness of the late times many evil- 
disposed persons had been encouraged to print and sell he- 
retical and seditious books,” prohibits every private person 
frorjii printing any book or pamphlet, unless entered with the 
stationers^ company, and duly licensed in the following man- 
ner ; to wit, books of law by the chancellor or one of the 
chief-justices, of history and politics by the secretary of state. 


* We find an order of council, Jpne 7. “ which are very pernicious to monarchy, 

1660, that the stationers’ coi^jjipahy do and injurious to his majesty’s blessed 
seize and deliver to the secretary of state progenitors.” Rennet’s Register, 176. 
all copies of Buchanan’s History of Scot- This was beginning eaily. 
land, and De Jure Regni apud Scotos, f Commons’ Journals, July 29. 1661. 
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of heraldry \)j the kings at arms, of divinity, physic, or 
philosophy, by the bishops of Canterbury or London, or, if 
printed at either university, by its chancellor. The number | 
of master-printers was limited to twenty : they were to give 
security, to affix their names, and to declare the author, if 
required by the licenser. The king’s messengers, by warrant 
from a secretary of state, or the master ^nd wardens of the 
stationers’ company, were empowered to seize unlicensed 
copies wherever they should think fit to search for them, 
and, in case they should find any unlicensed book suspected 
to contain matters contrary to the church or state, they were 
to bring them to the two bishops before mentioned, or one 
of the secretaries. No books were allowed to be printed out 
of London, except in York and in the universities. The 
penalties for printing without licence were of course heavy.* 
This act was only to last three years ; and, after being twice 
renewed (the last time until the conclusion of the first session 
of the next pailiament), expired consequently in 1679; an 
era when the house of commons were happily in so different a 
temper that any attempt to revive it must have proved abortive. 
During its continuance, the business of licensing books was 
(‘u trusted to sir Roger L’Estrange, a well-known pamphleteer 
of that age, and himself a most scurrilous libeller in behalf 
of the party he espoused, that of popery and despotic power. 
It is hardly necessary to remind the reader of the objections j 
that were raised to one or two lines in Paradise Lost. ^ 

Though a previous licence ceased to be necessary, it was 
held by all the judges, having met for this purpose 
(if we believe chief-justice Scroggs), by the k^pg’s Effiby 
command, that all books scandalous to the govern- 
ment or to private persons may be seized, and the authors or 
those exposing them punished : and that all writers of false 
news, though not scandalous or seditious, ^are indictable on 
that account.! But in a subsequent trial he informs the jury^ 
that, “ when by the king’s command we were to give in our^ 
opinion what was to be done in point of regulation of the 5 
press, we did all subscribe that to print or publish any news,^ 
books, or pamphlets of news whatsoever, is illegal ; that it is ' 


* 14 Car. 2. c. 33. 


t State Trials, yii, 929. 
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* 

a manifest intent to the breach of the peace, and they may be 
proceeded against by law as an illegal thing.* Suppose now 
that this thing is not scandalous, what then ? If there had 
been no reflection in this book at all, yet it is illicite ; and 
the author ought to be convicted for it. And that is for a 
public notice to all people, and especially printers and book- 
sellers, that they ought to print no book or pamphlet of news 
whatsoever without authority.’^ The pretended libel in this 
case was a periodical pamphlet, entitled the Weekly Pacquet 
of Advice from Rome ; being rather a virulent attack on 
popery than serving the purpose of a newspaper. These 
extraordinary propositions were so far from being loosely 
advanced, that the court of king’s bench proceeded to make 
an order, that the book should no longer be printed or pub- 
lished by any person whatsoever.t Such an order was evi- 
dently beyond the competence of that court, were even the 
prerogative of the king in council as high as its warmest 
advocates could strain it. It formed accordingly one article 
of the impeachment voted against Scroggs in the next ses- 
sion. t Another was for issuing general warrants (that is, 
warrants wherein no names are mentioned,) to seize seditious 
libels and apprehend their authors. § But this impeachment 
having fallen to the ground, no check was put to general 
warranty at least issued by the secretary of state, till the 
famous judgment of the court of common pleas in 1763. 

Those encroachments on the legislative supremacy of par- 
instances of liament, and on the personal rights of the subject, 
cUmations by means of proclamations issued from the privy 
raerous. cou^^cil, which had rendered former princes of both 


* This declaration of the judges is re- 
corded in the following passage of the 
London Gazette, May 5. 1(580; — “This 
day the judges made theif report to his 
majesty in council, in pursuance of an 
order of this board, by which they una- 
nimously declare that his majesty may 
by law prohibit the printing and pub- 
lishing of all news-books and pamphlets 
of news whatsoever not licensed by his 
majesty’s authority, as manifestly tending 
to the breach of the peace and disturbance 
of the kingdom. Whereupon his majesty 
was pleased to direct a proclamation 
to be prepared for the restraining the 


printing of news-books and pamphlets 
of news without leave.” Accordingly such 
a proclamation appears in the Ga/ctte 
of May 17. 

f State Trials, vii. 1127.; vHi. 184. 
1 97. Even North seems to admit that this 
was a stretch of power. Examen, 564. 

I State Trials, viii. 163. 

§ It seems that these warrants, though 
usual, were known to be against the law. 
State Trials, vii. 949. 956. Possibly 
they might have been justified under the 
words of the licensing act, while that was 
in force ; and, having been thus intro- 
duced, were not laid aside. 
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the Tudor and Stuart families almost arbitrary masters of 
their people, had fallen with the odious tribunal by which 
they were enforced. The king was restored to nothing but 
what the law had preserved to him. Few instances appear 
of illegal proclamations in his reign. One of these, in 
1665, required all officers and soldiers who had served in 
the armies of the late usurped powers to depart the cities of 
London and Westminster, and not to return within twenty 
miles of them before the November following. This seems 
connected with the well-grounded apprehension of a republican 
conspiracy.* Another, immediately after the Fire of London, 
directed the mode in which houses should be rebuilt, and 


enjoined the lord mayor and other city magistrates to pull 
down whatsoever obstinate and refractory persons might pre- 
sume to erect upon pretence that the ground was their own ; 
and especially that no houses of timber should be erected for 
the future. t Though the public benefit of this last restriction, 
and of some regulations as to the rebuilding of a city which 
had been destroyed in great measure through the want of 
them, was sufficiently manifest, it is impossible to justify the 
tone and tenor of this proclamation ; and more particularly 
as the meeting of parliament was very near at hand. But 
an act having passed therein for the same purpose, the 
proclamation must be considered as having had little effect. 
Another ’instance, and far less capable of extenuation, is a 
proclamation for shutting up coffee-houses, in December, I 675 . 
I have already mentioned this as an intended measure of lord 
Clarendon. Coffee-houses were all at that time subject to a 
licence, granted by the magistrates at quarter sessions. But, 
the licences having been granted for a certain time, it was 


justly questioned whether they could in any manner be re- 
voked. This proclamation being of such disputable legality, 
the judges, according to North, were consulted, and intimating 
to the council that they were not agreed in opinion upon the 
most material questions submitted to them, it seemed advisable 


to recall it.J In this essential n^atter of proclamations, there- 
fore, the administration of Charles II. is very advantageously 


* Kennet’s Charles II., 277. Kennet, 337. Hume of course ))retcnds 

t State Trials, vi. 837. that this proclamation would have been 

f Ralph, 297. North’s Kxamen, 139. reckoned legal in former times. 



172 CONSTITUTIONAL HISTORY OF ENGLAND [Ciiap.'XIIL 

compared with that of his father ; and, considering at the 
same time the entire cessation of impositions of money with- 
out consent of parliament, we must admit that, however dark 
might be his designs, there were no such general infringe- 
ments of public liberty in his reign as had continually occurred 
before the long parliament. 

One undeniable fundamental privilege had survived the 
shocks of every revolution ; and in the worst times, except 
those of the late usurpation, had been the standing record of 
primeval liberty — the trial by jury: jvhateyer infringement 
had-heen.jmade on this, in many cases "of misdemeanor, by 
present jurisdiction of the star-chamber, it was impossible, 
after the bold reformers of 1641 had lopped off that unsightly 
excrescence from the constitution, to prevent a criminal charge 
from passing the legal course of investigation through the 
inquest of a grand jury, and the verdict in open court of a 
petty jury. But the judges, and other ministers of justice, 
for the sake of their own authority or that of the crown, 
devised various means of subjecting juries to their own direc- 
tion, by intimidation, by unfair returns of the panel, or by 
narrowing the boundaries of their lawful function. It is said 
Juries lined been the practice in early times, as I have 

for verdicts ixientloned from sir Thomas Smith in another place, 
to fine juries for returning verdicts against the direction of 
the court, even as to matter of evidence, or to summon them 
before the star-chamber. It seems that instances of this kind 
were not very numerous after the accession of Elizabeth ; yet 
a small number occur in our books of reports. They were 
probably sufficient to keep juries in much awe. But after 
the Restoration, two judges, Hyde and Keeling, successively 
chief justices of the king’s bench, took on them to exercise a 
pretended power, which had at least been intermitted in the 
time of the commonwealth. The grand jury of Somerset 
having found ^a bill for manslaughter instead of murder, 
against the advice of the latter judge, were summoned before 
tlie court of king’s bench, find dismissed with a reprimand 
instead of a fine.* In . other cases fines were set on petty 


• “ Sir Hugh Wyndbam and others J. Keeling, to appear at the K. B. the 
of the grand jury of Somerset were at first day of this term, to answer a misde- 
the last assizes bound over, by lord Ch. meanour for finding upon a bill of murder, 
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juries for acquittals against the judge’s direction. This un- 
usual and dangerous inroad on so important a right attracted 
the notice of the house of commons ; and a committee was 
appointed, who reported some strong resolutions against 
Keeling for illegal and arbitrary proceedings in his office, the 
last of which was, that he be brought to trial, in order to 
condign punishment, in such manner as the house should 
deem expedient. But the chief justice, having requested to 
be heard at the bar, so far extenuated his offence that the 
house, after resolving that the practice of fining or imprison- 
ing jurors is illegal, came to a second resolution to proceed 
no farther against him.* 

The precedents, however, which these judges endeavoured 
to establish, were repelled in a more decisive manner 
than by a resolution of the house of commons. For their right 

. *' 1 return 

in two cases, where the tines thus imposed upon a geiu>riil 

* XI verdict# 

jurors had been estreated into the exchequer. Hale, 
then chief baron, with the advice of most of the judges of 
England, as he informs us, stayed process ; and in a subse- 
quent case it was resolved by all the judges, except one, that 
it was against law to fine a jury for giving a verdict contrary 
to the court’s direction. Yet notwithstanding this very recent 
determination, the recorder of London, in I67O, upon the 
acquittal of the quakers, Penn and Mead, on an indictment 
for an unlawful assembly, imposed a fine of forty marks on 
each ofthe jury.t Bushell, one of their number, being com- 
mitted for non-payment of this fine, sued his writ of habeas 
corpus from the court of common pleas ; and, on the return 
made, that he had been committed for finding a verdict 


‘ billa vera quoad manslaughter,’ against 
the directions of the judge. Upon their 
appearance they were told by the court, 
being full, that it was a misdemeanour in 
them, for they are not to distinguish be- 
twixt murder and manslaughter ; for it is 
only the circumstance of malice which 
makes the difference, and that may be im- 
plied by the law, without any fact at all, 
and so it lies not in the judgment of a 
jury, but of the judge ; that the intention 
of their finding indictments is, that there 
might be no malicious prosecution ; and 
therefore, if the matter of the indictment 
be not framed of malice, but is verisimilis, 


though it be not vera, yet it answers 
their oaths to present it. Twisden said 
he had known petty juries punished in 
my lord chief justice Hyde’s time, for 
disobeying of the judge’s directions in 
point of law. But, because it was a 
mistake in their judgments rather than 
an obstinacy, the court discharged them 
without any fine or other attendance.” 
l^asch. 19 Car. 2. Keeling, Ch. J. Twis- 
den, Wyndham, Morton, justices. Har- 
grave MSS., vol. 339 . 

* Journals, 16th Oct. 1667. 

f State Trials, vi. 967. 
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against full and manifest evidence, and agains>t the direction 
of the court, chief justice Vaughan held the ground to be 
insufficient, and discharged the party. In his reported judg- 
ment on this occasion, he maintains the practice of fining 
jurors, merely on this account, to be comparatively recent, 
and clearly against law.* No later instance of it is recorded ; 
and perhaps it can only be ascribed to the violence that still 
prevailed in the house of commons against non-conformists, 
that the recorder escaped its animadversion. 

Ijjj^this judgment of the chief justice Vaughan, he was led 
to enter on a question much controverted in later times, the 
legal right of the jury, wit||Out tbQ direction of the judge, to 
find a general verdict in criminal cases, where it determines 
not only the truth of the facts as deposed, but their quality of 
guilt or innocence ; or, as it is cqmmonly, though not per- 
haps quite accurately worded, to judge of the law as well as 
the fact. It is a received maxim with us, that the judge 
cannot decide on questions of fact, nor the jury on those of 
law. Whenever the general principle, or what may be termed 
the major proposition of the syllogism, which every litigated 
5|case contains, can be extracted from the particular circum- 
stances to which it is supposed to apply, the court pronounce 
their own determination, without reference to a jury. The 
province of the latter, however, though it properly extend 
fiot to any genial decision of the law, is certainly not bounded, 

at least in modem times, to a mere estimate of the truth of 
t • •• 

testimony. The intention of the litigant parties in civil mat- 
ters, of the accused in crimes, is in every case a matter of 
inference from the testimony or from the acknowledged facts 
of the case j and wherever that intention is material to the 
issue, is constantly left for the jury’s deliberation. There are 
indeed rules in criminal proceedings which supersede this 
consideration ; and where, as it is expressed, the law pre- 
sumes the intention in determining the offence. Thus, in the 
common instance of murder or manslaughter, the jury cannot 
legally determine that provocation to be sufficient, which by 
the settled rules of law is otherwise ; nor can they, in any 
case, set up novel and arbitrary constructions of their own 


Vaughan’s Rcpojrts. State Trials, v. 999. 
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without a disre|:ar(l of their duty. Unfortunately it has been 
sometimes the disposition of judges to claim to themselves 
the absolute interpretation of facts, and the exclusive right of 
drawing inferences from them, as it has occasionally, though 
not perhaps with so much danger, been the failing of juries^ 
to make their right of returning a general verdict subservient 
to faction or prejudice. Vaughan did not of course mean to 
encourage any petulance injuries that should lead them to 
pronounce on the law, nor does he expatiate so largely on 
their power as has sometimes since been usual ; but confines 
himself to a narrow, though conclusive, line of argument, that 
as every issue of fact must be supported by testimony, upon 
the truth of which the jury are exclusively to decide, they 
cannot be guilty of any legal misdemeanor in returning their 
verdict, though apparent! against the direction of the court 
in point of law ; since it cannot ever be proved that they 
believed the evidence upon which that direction must have 
restecL* 

I have already pointed out to the reader’s notice that arti- 
cle of Clarendon’s impeachment which charges him 
with having caused many persons to be imprisoned corpus act 
against law. t These were released by the duke of 
Buckingham’s administration, which in several respects acted 
on a more liberal principle than any other in this reign. The 
practice was not, however, wholly discontinued. Jenkes, a 
citizen of London on the popular or factious side, having been 
committed by the king in council for a mutinous speech in 
Guildhall, the justices at quarter sessions refused to admit 
him to bail, on pretence that he had been committed by a 
superior court ; or to try him, because he was nbt entered in 
the calendar of prisoner^. The chancellor, on application for 
a habeas corpus, declined to issue it during the vacation ; and 
the chief justice of the king’s bench, to whom, in the next 
place, the friends of Jenkes had recourse, made so many dif- 
ficulties that he lay in prison for several weeks, t This has 

• See Hargrave’s judicious observa- (July 7. 1667,) “ is a most lamentable 
tions on the province of juries. State thing that we do professedly own that 
Trials, vi, 1013. we do these things, not for right and 

t Those who were confined by war- justice’ sake, but only to gratify this or 
rants were forced to buy their liberty of that person about the king.” 
the courtiers; — “which,” says Pepys, j: State Trials, vi. 1189. 
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been commonly said to have produced the’ famous act of 
habeas corpus. But this is not truly stated. J[be,warhitrary 
proceedings , of lord Clarendon were what really gave rise to 
iU A bill to prevent the refusal of the writ of habeas corpus 
was brought into the house on April 10. 1668 , but did not 
pass the committee in that session.* But another to the 
same purpose, probably more remedial, was sent up to the 
lords in March, 1 669-70. t It failed of success in the upper 
house ; but the commons continued to repeat their struggle 
for this important measure, and in the session of 1 673-4 
passed two bills, one to prevent the imprisonment of the 
subject in gaols beyond the seas, another to give a moie 
expeditious use of the writ of habeas corpus in criminal 
matters, t The same or similar bills appear to have gone uj) 
to the lords in 1675. It was no| till I 676 , that the delay 
of Jenkes’s habeas corpus took place. And this affair seems 
to have had so trifling an influence that these bills were not 
(revived for the next two years, notwithstanding the tempests 
that agitated the house during that period. § But in the short 
parliament of 1679 ? they appear to have been consolidated 
into one, that, having met with better success among the lords, 
passed into a statute, and is generally denominated the habeas 
corpus act. || 

* Conimons* Journals. As the titles 
only of these bills are entered in the 
Journals, their purport cannot be stated 
with absolute certainty. They might, 
however, I suppose, be found in some of 
the offices. 

t Pari. Hist. 661. It was opposed by 
the court. i 

t In this session, Feb. 14., a com- 
mittee was appointed to inspect the laws, 
and consider how the king may commit 
any subject by his immediate warrant, as 
the law now stands, and report the same 
to the house, and also how the law now 
stands touching commitments of persons 
by the council-table. Ralph supposes 
(p. 255. ) that this gave rise to the habeas 
corpus act, which is certainly not the 
case. The statute 16 Car. 1. c. 10. seems 
to recognise the legality of commitments 
by the king's special warrant, or bj'* the 
privy council, or some, at least, of its 
members singly ; and probably this, with 
long usage, is sufficient to support the 


controverted authority of ‘the secretary 
of state. As to tlie privy council, it is 
not doubted, I believe, that they may 
commit. But it has been held, even in 
the worst of times, that a warrant of 
commitment under the king’s own hand, 
w'ithout seal, or the hand of any secre- 
tary, or officer of state, or justice, is bad. 
2 Jac. II. B. R. 2 Shower, 484. 

§ In the Parliamentary History, 845., 
we find a debate on the petition of one 
Harrington to the commons, in 1677, 
who had been committed to close custody 
by the council. But as his demeanour 
was alleged to have been disrespectful, 
and the right of the council to commit 
was not disputed, and especially as he 
seems to have been at liberty when the 
debate took place, no proceedings ensued, 
though the commitment had not been 
altogether regular. Ralph (p. 314.) com- 
ments more severely on the behaviour of 
the house than was necessary. 

H 31 Car. 2. c. 2, 
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It is a vejfy common mistake, and that noH>iily among 
foreigners, but many from whom some knowledge of our con- 
stitutional laws might be expected, to suppose that this statute 
of Charles 11. enlarged in a great degree our liberties, and 
forms a sort of epodi in their history. But though a very 
beneficial enactment, and eminently Remedial in many cases 
of illegal imprisonment, it introduced no new principle, nor 
conferred any right upon the subject. From the earliest 
records of the English law, no freeman could be detained in 
prison, except upon a criminal charge or conviction, or for a 
civil debt. In the former case, it was always in his power 
to demand of the court of king’s bench a writ of habeas cor- 
pus ad subjiciendum, directed to the person detaining him in 
custody, by which he was enjoined to bring up the body of 
the prisoner, with the warrant of commitment, that the 
court might judge of its sufficiency, and remand the party, 
admit him to bail, or discharge him, according to the nature 
of the charge. This writ issued of right, and could not be 
refused by the court. It was not to bestow an immunity 
from arbitrary imprisonment, which is abundantly provided 
in Magna Charta (if indeed it were not much more ancient), 
that the statute of Charles II. was enacted; but to cut off the 
abuses, by which the government’s lust of power, and the 
servile subtlety of crown lawyers, had impaired so funda- 
mental a privilege. 

There had been some doubts whether the court of common 
pleas could issue this writ; and the court of exchequer seems 
never to have done so. * It was also a question, and one of 
more importance, as we have seen in the case of Jenkes, 
whether a single judge of the court of king’s bench could 
issue it during the vacation. The statute therefore enacta^ 
that where any person, other than persons convicted or in 
execution upon legal process, stands committed for any 
crime, except for treason or felony plainly expressed in the 
warrant of commitment, he may during the vacation com- 
plain to the chancellor, or any of the twelve judges; who, 
upon sight of a copy of the warrant, or an affidavit that a 

* Tlie puisne judges of the common who denied the court to have that power, 
pleas granted a habeas corpus, against Carter’s Reports, 221. 
the opinion of chief justice Vaughan, 

VOL. U. N 
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copy is denfll, shall award a habeas corpus directed to the 
officer in whose custody the party shall be, commanding him 
to bring up the body of his prisoner within a time limited 
according to the distance, but in no case exceeding twenty 
days, who shall discharge the party from imprisonment, 
taking surety for his appearance in the court wherein his 
offence is cognizable. A gaoler refusing a copy of the war- 
rant of commitment, or not obeying the writ, is subjected to 
a penalty of 100/. ; and even the judge denying a habeas 
corpus, when required according to this act, is made liable to 
a 'penalty of ,500/. at the suit of the injured party. The 
court of king’s bench had already been accustomed to send 
out their writ of habeas corpus into all places of peculiar and 
privileged jurisdiction, where this ordinary process does not 
run, and even to the island of Jersey, beyond the strict limits 
of the kingdom of England*; and this power, which might 
admit of some question, is sanctioned by a declaratory clause 
of the present statute. Another section enacts, that no 
subject of this realm that now is, or hereafter shall be, an in- 
habitant or resiant of this kingdom of England, dominion of 
Wales, or town of Berwick-upon-Tweed, shall be sent pri- 
soner into Scotland, Ireland, Jersey, Guernsey, Tangier, or 
into parts, garrisons, islands, or places beyond the seas, 
which are, or at any time hereafter shall be, within or with- 
out the dominions of Kis majesty, his heirs, or successors,” 
under penalties of the heaviest nature short of death which 
the law then knew, and an incapacity of receiving the king’s 
pardon. The great rank of those who. were likely to offend 
against this part of the statute was, doubtless, the cause of 
this unusuar severity. 

But as it might still be practicable to evade these remedial 
provisions by expressing some matter of treason or felony 
in the warrant of commitment, the judges not being em- 
powered to inquire into the truth of the facts contained in it, 
a further security against any protracted detention of an 
innocent man is afforded by a provision of great importance ; 


* The court of king's bench directed a had been confined there several ^ears. 
habeas corpus to the governor of^ Jersey, StderUn's Reports, 386. This was in 
to bring up the body of Overton, a well- 1668, after the fall of Clarendon, when a 
known officer of the commonwealth, who less despotic system was introduced. 
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that every person committttd for treason or felony, plainly 
and specially expressed in the warrant, may, unless he shall 
be indicted in the next term, or at the next sessions of gene- 
ral gaol delivery after his commitment, be, on prayer to the 
court, released upon bail, unless it shall appear that the 
crown’s witnesses could not be produced at that time ; and if 
he shall not be indicted and tried in the second term or ses- 
sions of gaol delivery, he shall be discharged. 

The^ remedies of the habeas corpus act are so effectual that 
no man can possibly endure any long imprisonment on a 
criminal charge, nor would any minister venture to exercise a 
sort of oppression so dangerous to himself. But it should 
be observed that, as the statute is only applicable to cases of 
commitment on such a charge, every other species of re- 
straint on personal liberty is left to the ordinary remedy as it 
subsisted before this enactment. Thus a party detained with- 
hnt any warrant must sue out his habeas corpus at common 
law ; and this is at present the more usual occurrence. But 
the judges of the king’s bench, since the statute, have been 
accustomed to issue this writ during the vacation in all cases 
whatsoever. A sensible difficulty has, however, been some- 
times felt, from their incompetency to judge of the truth of a 
return made to the writ. For, though in cases within the 
statute the prisoner may always look to his legal discharge 
at the next sessions of gaol delivery, the same redress might 
not always be obtained when he is not in custody of a com- 
mon gaoler. If the person therefore who detains any one in 
custody should think fit to make a return to the writ of 
habeas corpus, alleging matter sufficient to justify the party’s 
restraint, yet false in fact, there would be no rnhans, at least 
by this summary process, of obtaining relief. An attempt 
was made in 17’57> Rftcr an examination of the judges by the 
house of lords as to the extent and efficiency of the habeas 
corpus at common law, to render their jurisdiction more 
remedial.* It failed, however, for the time, of success; but 
a statute has recently been enacted t, which not only extends 


* See the lords’ questions and answers out of a case of impressment, where the 
of the judges in Pari. Hist. %v. 898 . ; or expeditious remedy of habeas corpus is 
Bacon’s Abridgment, tit. Habeas Corpus ; eminently necessary, 
also Wilmot’s Judgments, 81. This arose f 56 G. 3. c. 100, 
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the power of issuing the writ dturing the vachtion, in cases 
not within the act of Charles IL, to all the judges, but 
enables the judge, before whom the* writ is returned, to in- 
quire into the truth of the facts alleged therein, and in case 
they shall seem to him doubtful, to release the party in cus- 
tody, on giving surety to appear in the court to which such 
judge shall belong, on some day in the ensuing term, when 
the court may examine by affidavit into the truth of the facts 
alleged in the return, and either remand or discharge the 
party, according to their discretion. It is also declared that 
a writ of habeas corpus shall run to any harbour or road on 
the coast of England, though out of the body of any county ; 
in order, I presume, to obviate doubts as to the effects of this 
remedy in a kind of illegal detention, more likely perhaps 
than any other to occur in modern times, on board of vessels 
upon the coast. Except a few of this description, it is very 
rare for a habeas corpus to be required in any case where the 
government can be presumed to have an interest. 

The reign of Charles II. was hardly more remarkable by 
^ Differences vigilauce of the house of commons against arbi- 
^"ferdi^and trary prerogative than by the warfare it waged 
commons, agaiiist wliatcver seemed an encroachment or usurp- 
ation in the other house of parliament. It has been a peculiar 
happiness of our constitution that such dissensions have so 
rarely occurred.. I cannot recollect any republican govern- 
ment, ancient or modern (except perhaps some of the Dutch 
provinces), where hereditary and democratical authority have 
been amalgamated so as to preserve both in effect and in- 
fluence, without continual dissatisfaction and reciprocal en- 
croachments ^ for though, in the most tranquil and prosperous 
season of the Roman state, one consul, and some magistrates 
of less importance, were invariably elected from the patrician 
families, these latter did not form a corporation, nor had 
any collective authority in the government. The, history of 
monarchies, including of course all states where the princi- 
pality is lodged in a single person, that have admitted the 
aristocratical and f^pular temperaments at the same time, 
bears frequent witness to .the same jealous or usurping 
spirit. Yet monarchy is unquestionably more favourable to 
the co-existence of an here4itary body of nobles with a re- 
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presentation o( the eommons than any other form of com- 
and U j^jQjJie.high prerogative of the English 
crown, its exclusive disposal of offices of trust, which are the 
ordinary subjects of contention, its power of putting a stop to 
parliamentary disputes by a dissolution, and, above all, to 
the necessity which both the peers and the commons have 
often felt, of a mutual good understanding for the main- 
tenance of their privileges, that we must in a great measure 
attribute the general harmony, or at least the absence of open 
schism, between the two houses of parliament. This is, 
however, still more owing to the happy graduation of ranks, 
which renders the elder and the younger sons of our nobility 
two links in the unsevered chain of society ; the one trained 
in the school of popular rights, and accustomed, for a long 
portion of their lives, to regard the privileges of the house 
whereof they form a part, full as much as those of their 
ancestors*; the oth^r falling without hereditary distinction 
into the class of other commoners, and mingling the sen- 
timents natural to their birth and family affections with those 
that are more congenial to the whole community. It is 
owing also to the wealth and dignity of those ancient families, 
who would be styled noble in any other country, and who 
give an aristocratical character to the popular part of our 
legislature, and to the influence which the peers themselves, 
through the representation of small boroughs, are enabled to 
exercise over the lower house. 

The original constitution of England was highly aristo- 
cratical. The peers of this realm, when summoned 
to parliament (and on such occasions every peer poweib of 
was entitled to his writ), were the necessary co\m- instoncaiiy 
sellers and coadjutors of the king in all the func- 


* It was ordered, 21st Jan. 1549, that 
the eldest son of the earl of Bedford 
should continue in the house after his 
father had succeeded to the peerage. 
And, 9th Feb. 1575, that his son should 
do so, « according to the precedent in 
the like case of the now earl his father.” 
It is worthy of notice that this deter- 
minai;ion, which, at the time, seems to 
have been thought doubtful, though very 
unreasonably (Journals, 10th Feb.), but 
which has had an influence which no one 


can fail to acknowledge, in binding to- 
gether the two branches of the legislature, 
and in keeping alive the sympathy for 
public and popular lights in the English 
nobility, (that sensus communis, which 
the poet thought so rare in high rank,) 
is* first recorded, and that twice over, in 
behalf of a family, in whom the love of 
constitutional freedom has become here- 
ditary, and who may be justly said to 
have deserved, like the Valerii at Rome, 
the surname of Publicolai. 
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tions that appertain to a government. In granftng money for 
the public service, in changing by permanent statutes the 
course of the common law, they coi4d only act in conjunction 
with the knights, citizens, and burgesses of the lower house 
of parliament. In redress of grievances, whether of so pri- 
vate a nature as to affect only single persons, or extending to 
a county or hundred, whether proceeding from the injustice 
of public officers or of powerful individuals, whether de- 
manding punishment as crimes against the state, or merely 
restitution and damages to the injured party, the lords as- 
sembled in parliament were competent, as we find in our 
records, to exercise the same high powers, if they were not 
even more extensive and remedial, as the king’s ordinary 
council, composed of his great officers, his judges, and per- 
haps some peers, was wont to do in the intervals of par- 
lianxent. Tliese two, the lords and the privy council, seem to 
jhave formed, in the session, one body or great council, wherein 
Ithe latter had originally right of suffrage along with the 
former. In this judicial and executive authority, the commons 
had at no time any more pretence to interfere than the coun- 
cil or the lords by themselves had to make ordinances, at 
least of a general and permanent nature, which should bind 
the subject to obedience. At the beginning of every parliament 
numerous petitions were presented to the lords, or to the 
king and lords, i(since He was frequently there in person, and 
always presumed to be so,) complaining of civil injuries and 
abuse of power. These were generally indorsed by appointed 
receivers of petitions, and returned by them to the proper 
court whence relief was to be sought.* For an immediate 
inquiry and Vemedy seem to have been rarely granted, except 
in cases of an extraordinary nature, when the law was defec- 
tive, or could not easily be enforced by the ordinary tribunals ; 
the shortness of sessions, and multiplicity of affairs, pre- 
venting the upper house of parliament from entering so 
fully into these matters as the king’s council had leisure 
to do. 

It might perhaps be well questioned, notwithstanding the 

• The form of appointing reivers discontinued without a debate in the 
and tryers of petitions, though inter- house of lords, and a division, in 1740. 
mitted during the reign of William HI., Path Hist. xi. 1013. 
was revived aUarwarm, and finally not 
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respectable opinion of sir M. Hale, whether the statutes 
directed against the prosecution of civil and criminal suits 
before the council are so worded as to exclude the original 
jurisdiction of the house of lords, though their principle is 
very adverse to it. But it is remarkable that, so far as the 
lords themselves could allege from the rolls of parliament, 
one only instance occurs between 4 Hen. IV. (1403) and 
43 Eliz. (160^) where their house had entered upon any 
petition in the nature of an qriginal suit ; though in that 
(lEd. IV. 1461) they had certainly taken on them to deter- 
mine a question cognizable in the common courts of justice. 
For a distinction seems to have been generally made between 
cases where relief might be had in the courts below, as to 
which it is contended by Hale that the lords could not have 
jurisdiction, and those where the injured party was without 
remedy, either through defect of the law, or such excessive 
power of the aggressor as could defy the ordinary process. 
During the latter part at least of this long interval, the council 
and court of star-chamber were in all their vigour, to which 
the intermission of parliamentary judicature may in a great 
measure be ascribed. It was owing also to the longer inter- 
vals between parliaments from the time of Hen. VI., ex- 
tending sometimes to five or six years, which rendered the 
redress of private wrongs by their means inconvenient and 
uncertain. In 16^1 and 16^^4, the lords, grown bold by 
the general disposition in favour of parliamentary rights, 
made orders without hesitation on private petitions of an 
original nature. They continued to exercise this jurisdiction 
in the first parliaments of Charles I. ; and in one instance, 
that of a riot at Banbury, even assumed the power of punish- 
ing a misdemeanor unconnected with privilege. In the long 
parliament, it may be supposed that they did not abandon 
this encroachment, as it seems to have been, on the royal au- 
thority, extending their orders both to the punishment of 
misdemeanors and to the awarding of damages.* 

The ultimate jurisdiction of^ the house of lords, either by 
removing into it causes commenced in the lower courts, or 
by writ of error complaining of a judgment given therein, 
seems to have been as anieient, and founded on the same prin- 

• Hargrave, p. GO. The proofs are in the Lords’ lournals. 



184 CONSTITUTIONirL HISTORY OF ENGLAND [Chap. lllL 

ciple of a paramount judicial ai^thority delegated by the 
crown, as that which they exercised upon original petitions. 
It is to be observed that the council or star-chamber did not 
pretend to any direct jurisdiction of this nature ; no record 
was ever removed thither upon assignment of errors in an 
inferior court. But after the first part of the fifteenth cen- 
tury, there was a considerable interval, during which this 
appellant jurisdiction of the lords seems to have gone into 
disuse, though probably known to be legal.^ They began 
again, about 1580, to receive writs of error from the court 
of king’s bench ; though for forty years more the instances 
were by no means numerous. But the statute passed in 1585, 
constituting the court of exchequer-chamber as an intef- 
mediate tribunal of appeal between the king’s bench and the 
parliament, recognises the jurisdiction of the latter, that is, of 
the house of lords, in the strongest t6rms. t To this power, 
therefore, of determining, in the last resort, upon writs of 
error from the courts of common law, no objection could 
possibly be maintained. 

The revolutionary spirit of the long parliament brought 
forward still higher pretensions, and obscured all the 
tensions land-marks of constitutional privilege. As the com- 

about the , . , • n 

tijneo^fthe mons took Oil tfiemseJves to direct the execution ot 
their own orders,, the lords, afraid to be jostled out 
of that equality to which they were now content to'' be re- 
duced, asserted a similar claim at the expense of the king’s 
prerogative. They returned to their own house on the 
Restoration with confused notions of their high jurisdiction, 
rather enhanced than abated by the humiliation they had 
undergone. Thus, before the king’s arrival, the commons 
having sent up for their concurrence a resolution that the 
persons and estates of the regicides should be seized, the 
upper house deemed it an encroachment on their exclusive 
judicature, and changed the resolutioh into ‘‘an order of the 


• They were very rare after the ac- ^ inconclusive ; though we may be fully 
cession of Henry V. ; but one occurs in warranted in asserting that from Henry V. 
10th Hen. VI., I4S2, with which Hale’s to James I. there was very little exercise 
list concludes. Hargrave’s Preface 4o of judicial power in parliament, either 
Hale, p. 7. This editor justly*’observes, k civilly or criminally, 
that the incomplete state of the votes and t 
early journals renders the negative proof 
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lords on complaint of the commons.^^* In a conference on 
this subject between the two houses, the commons denied 
their lordships to possess an exclusive jurisdiction, but did 
not press that matter, t But in fact this order was rather of 
a legislative than judicial nature ; nor could the lords pretend 
to any jurisdiction in cases of treason. They artfully, how- 
ever, overlooked these distinctions ; and made orders almost 
ilaily in the session of l660, trenching on the executive 
power and that of the inferior courts. Not content with or- 
dering the estates of all peers to be restored, free from seizure 
by sequestration, and with all arrears of rent, we find in their 
journals that they did not hesitate on petition to stay waste on 
the* estates of private persons, and to secure the tithes of 
livings, from which ministers had been ejected, in the hands 
of the churchwardens till their title could be tried.! They 
acted, in short, as if theylhad a plenary authority in matters 
of freehold right, where any member of their own house was 
a party, and in every case as full and equitable jurisdiction 
as the court of chancery. Though, in the more settled state 
of things which ensued, these anomalous orders do not so 
frequently occur, we find several assumptions of power which 
show a disposition to claim as much as the circumstances of 
any particular case should lead them to think expedient for 
the parties, or honourable to themselves. § 

The lower house of parliament, which hardly reckoned 
itself lower in dignity, and was something more than 
equal ill substantial power, did not look without made by the 
jealousy on these pretensions. They demurred to a 
privilege asserted by the lords of assessing themselves in 


• Lords’ Journals, May 18. 1G60. 
t Commons’ Journals, May 22. 
t Lords’ Journals, June 4. 6. 1 4. 20. 
22. et alibi s»pe. “ Upon information 
given that some person in the late times 
had carried away goods from tlie house of 
the earl of Northampton, leave was given 
to the said earl, by his servants and 
agents,^ to make diligent and narrow 
search in the dwelling-houses of certain 
persons, and to break open any door or 
trunk that shall not be opened in obe- 
dience to the order.” June 26. The like 
order was made next day for the marquis 
of Winchester, the earls of Derby and 


Newport, &c. A still more extraordinary 
vote was passed August 16. Lord Mohun 
having complained of one Keigwm, and 
his attorney Danby, for suing him by 
common process in Michaelmas term, 
1651, in breach of privilege of peerage, 
the house voted that be should have 
damages : nothing could be more scan- 
dalously unjust, and against the spirit of 
the bill of indemnity. Three presb)- 
terian peers protested. 

§ They ri^lved in the case of the 
earl of Pem^ke, Jan. SO. 1678, that 
the single testimony of a commoner is 
not sufheient against a pe^. 
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bills of direct taxation ; and, having on one occasion reluc- 
tantly permitted an amendment of that nature to pass, took 
care to record their dissent from the principle by a special 
entry in the journal.* An amendment having been intro- 
duced into a bill for regulating the press, sent up by the 
commons in the session of l66l, which exempted the houses 
of peers from search for unlicensed books, it was resolved 
not to agree to it ; and the bill dropped for that time, t 
Even in far more urgent circumstances, while the parliament 
sat at Oxford in the year of the plague, a bill to prevent the 
progress of infection was lost, because the lords insisted that 
their houses should not be subjected to the general provisions 
for security, t These ill-judged demonstrations of a design 
to exempt themselves from that equal submission to the law, 
which is required in all well-governed states, and had ever 
been remarkable in our constitutiSn, naturally raised a pre- 
judice against the lords, both in the other house of parlia- 
ment and among the common lawyers. 

This half-suppressed jetalousy soon disclosed itself in the 
Dispute famous controversey between the two houses about 
the case of Skinner and the East India company. 
risdJctioij, began by a petition of the former to the king, 

wherein he complained, that having gone as a merchant to 
the Indian seas, at a time when there was no restriction upon 
that trade, the East Jndia company’s agents had plundered 
his property, taken away his ships, and dispossessed him of 
an island which he had purchased from a native prince. Con- 
ceiving that he could have no sufficient redress in the ordi- 
nary courts^ of justice, he besought his sovereign to enforce 
reparation by some other means. After several ineffectual 
attempts by a committee of the privy council to bring about 
a compromise between the parties, the king transmitted the 
documents to the house of lords, with a recommendation to 
do justice to the petitioner. They proceeded accordingly to 
call on the East India company for an answer to Skinner’s 
allegations# The company gave in what is technically called 
a plea to the jurisdiction, which the house over-ruled. The 
defendants then p||aded in bar, and contrived to delay the 

• Journals, Aug. 2. and 15. 1660. | Id. Oct. 31. 1665. 

t Id. July 29. 1661. 
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inquiry into tUfe facts till the next session; when the pro- 
ceedings having been renewed, and the plea to the lords’ 
jurisdiction again offered, and over-ruled, judgment was 
finally given that the East India company should pay 5000/. 
damages to Skinner. 

Meantime the company had presented a petition to the 
house of commons against the proceedings of the 
lords in this business. It was referred to a com- Suof"®" 
mittee who had already been appointed to consider 
some other cases of a like nature. They made a report, 
which produced resolutions to this effect ; that the lords, in 
taking cognizance of an original complaint, and that reliev- 
able in the ordinary course of law, had acted illegally, and in 
a manner to deprive the subject of the benefit of the law. 
The lords in return voted, ‘‘flhat the house of commons en- 
tertaining the scandalous petition of the East India company 
against the lords’ house of parliament, and their proceedings, 
examinations and votes thereupon had and made, are a 
breach of the privileges of the house of peers, and contrary 
to the fair correspondency which ought to be between the 
two houses of parliament, and unexampled in former times ; 
and that the house of peers, taking cognizance of the cause 
of Thomas Skinner, merchant, a person highly oppressed and 
injured in East India by the governor and company of mer- 
chants trading thither, and over-ruling the plea of the said 
company, and adjudging 5000/. damages thereupon against 
the said governor and company, is agreeable to the laws of 
the land, and well warranted by the law and custom of par- 
liament, and justified by many parliamentary precedents 
ancient and modern.” • 

Two conferences between the houses, according to the 
usage of parliament, ensued, in order to reconcile this dispute. 
But it was too material in itself, and aggravated by too much 
previous jealousy, for any voluntary compromise. The pre- 
cedents alleged to prove an original jurisdiction in the peers 
were so thinly scattered over the records of centuries, and so 
contrary to the received principle of our constitution that 
questions of fact are cognizable only by a jury, that their 
managers in the conferences seemed less to insist on the 
general right, than on a supposed inability of the courts of law 
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to give adequate redress to the present plaintiff; for ivhich 
the judges had furnished some pretext on a reference as to 
their own coippetence to afford relief, by an answer more 
narrow, no doubt, than would have been rendered at the pre- 
sent day. And there was really more to be said, both in 
reason and law, for this limited right of judicature, than for 
the absolute cognizance of civil suits by the lords. But the 
commons were not inclined to allow even of such a special 
exception from the principle for which they contended, and 
intimated that the power of affording a remedy in a defect of 
the ordinary tribunals could only reside in the whole body of 
the parliament. 

The j)roceedings that followed were intemperate on both 
sides. The commons voted Skinner into custody for a breach 
of privilege, and resolved thsjpwhoever should be aiding in 
execution of the order of the lords against the East India 
company should be deemed a betrayer of the liberties of the 
commons of England, and an infringer of the privileges of 
the house. The lords, in return, committed sir Samuel 
Barhardiston, chairman of the company, and a member of 
the house of commons, to prison, and imposed on him a fine 
of 500L It became necessary for the king to stop the course 
of this quarrel, which was done by successive adjournments 
ajid prorogations for fifteen months. But on their meeting 
again, in October 1669, the commons proceeded instantly to 
renew the dispute. It appeared that Barnardiston, on the 
day of the adjournment, had been released from custody 
without demand of his fine, which, by a trick rather unworthy 
of those who had resorted to it, was entered as paid on the 
records of the exchequer. This was a kind of victory on the 
side of the commons ; but it was still more material that no 
steps had been taken to enforce the order of the lords against 
the East India company. The latter sent down a bill con- 
cerning privilege and judicature in parliament, whichr the 
other house rejected on a second reading. They in return 
passed a bill vacating the proceedings against Barnardiston, 
which met with a like fate.* In conclusion, the king recom- 
^nended an erasure from the Journals of all that had passed 
on the subject, and an entire cessation ; an expedient which 
both houses willingly embraced, the one to secure its victory. 
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the Other to savfe its honour, from this tb^ lords have I 
tacitly abandoned all pretensions to an original jurisdiction in 
civil suits.* 

Tliey have, however, been more successful in establishing a 
branch of their ultimate jurisdiction, wliich had less to be 
urged for it in respeet of precedent, that of hearing appeals 
from courts of equity. It is proved by sir Matthew Hale 
and his editor, Mr. Hargrave, that the lords did not entertain 
petitions of appeal before the reign of Charles L, and not 
perhaps unequivocally before the long parliament, t They 
became very common from that time, though hardly more so 
than original suits ; and, as they bore no analogy, except at 
first glance, to writs of error, which come to the house of 
lords by the king’s express commission under the grelt seal, 
could not well be defended on legal grounds. But, on the 
other hand, it was reasonable that the vast power of the court 
of chancery should be subject to some control ; and though 
a commission of review, somewhat in the nature of the court 
of delegates in ecclesiastical appeals, might have been and had 
been occasionally ordered by the crown t ; yet, if the ultimate 
jurisdiction of the peerage were convenient and salutary in 
cases of common law, it was difficult to assign any satisfac- 
tory reason why it should be less so in those which are 
technically denominated equitable. § Nor is it likely that the 
commons would have disputed this usurpation, in which the 
crown had acquiesced, if the lords had not received appeals 
against members of the other house. Three instiinces of this 
took place about the year 16J5 ; but that of Shirley against 

* For the whole of this business, which make a speetly decree in the court of 
is erased from the journals of both houses, chancery, according to eqftity and justice, 
see State Trials, v. 7J1.; Pari. Hist. iv. notwithstanding there be not any pre- 
431.443.; Hatsell’s Precedents, iii. 316. ; cedent in the case. Against this lords 
and Hargrave’s Preface to Hale’s Juris- Mohun and Lincoln severally protested ; 
diction of the Lords, 101. [A slight at- the latter very sensibly observing, that 
tempt to revive the original jurisdiction whereas it hath been the prudence and 
was made by the lords in 1702. Id. 196] care of former parliaments to set limits 
t Hale says, “ 1 could never get to any and bounds to the jurisdiction of chan- 
precedent of greater antiquity than 3 Car. eery, now this order of directions, which 
I., nay scarce before 16 Car, L, of any implies a command, opens a gap to set up 
such proceeding in the lords’ house,” an arbitrary power in the chancery, which is 
C. 33. ; and see Hargrave’s Preface, 53. hereby countenanced by the house of lords 
f Id. c. 31. to act, not according to the accustomed 

§ It was ordered in a petition of Ro- rules or former precedents of that court, 
bert Roberts, esq. that directions be given but according to his own will. Lords* 
to the lord chancellor that he proceed to Journals, 29th Nov, 16<>4. 
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sir John Fagg is the most celebrated, as having given rise to 
ia conflict between the two houses, as violent as that which 
had occurred in the business of Skinner. It began altogether 
on the score of privilege. As members of the house of com- 
mons were exempted from legal process during the session, by 
the general privilege of parliament, they justly resented the 
pretension of the peers to disregard this immunity, and 
compel them to appear as respondents in cases of appeal. In 
these contentions neither party could evince its superiority 
hut at the expense of innocent persons. It was a contempt 
of the one house to disobey its order, of the other to obey it. 
Four counsel, who had pleaded at the bar of the lords in one 
of the cases where a member of the other house was con- 
cerned, ^were taken into custody of the serjeant-at-arms by 
the speaker’s warrant. The gentleman usher of the black 
rod, by warrant of the lords, empowering him to call all 
persons necessary to his assistance, set them at liberty. The 
commons apprehended them again ; and, to prevent another 
rescue, sent them to the Tower. The lords despatched their 
usher of the black rod to the lieutenant of the Tower, com- 
manding him to deliver up the said persons. He replied, 
that they were committed by order of the commons, and he 
could not release them without their order; just as, if the 
lords were to commit any person, he could not release them 
Avithout their lordships’ order. They addressed the king to 
remove the lieutenant; but, after some hesitation, he declined 
to comply with their desire. In this difficulty, they had 
recourse, instead of the warrant of the lords’ speaker, to a 
writ of habeas corpus returnable in parliament ; a proceeding 
not usiRsd, but the legality of which seems to be now admitted. 
The lieutenant of the Tower, who, rather unluckily for the 
lords, had taken the other side, either out of conviction, or 
from a sense that the lower house were the stronger and 
more formidable, instead of obeying the writ, came to the 
bar of the commons for directions. They voted, as might be 
expected, that the writ was contrary to law and the privileges 
of their house. But, in this ferment of two jealous and ex- 
asperated assemblies, it was highly necessary, as on the former 
occasion, for the king to interpose by a prorogation for three 
months. This period, however, not being sufficient to allay 
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their animosity, '^the house of peers took up again the appeal 
of Shirley in their next session. Fre»sh votes and orders of 
equal intemperance on both sides ensued, till the king by the 
long prorogation, from November 1675 to February 1677> 
put an end to the dispute. The particular appeal of Shirley 
was never revived *, but the lords continued without objection 
to exercise their general jurisdiction over appeals from courts 
of equity.^ The learned editor of Hale’s Treatise on the 
Jurisdiction of the Lords expresses some degree of surprise 
at the commons’ acquiescence in what they had treated as an 
usurpation. But it is evident from the whole course of pro- 
ceeding that it was the breach of privilege in citing their own 
members to appear, which excited their indignation. It was 
but incidentally that they observed in a conference, ‘‘fhat the 
commons cannot find by Magna Charta, or by any other law 
or ancient custom of parliament, that your lordships have any 
jurisdiction in cases of appeal from courts of equity.” They 
afterwards, indeed, resolved that there lies no appeal to the 
judicature of the lords in parliament from courts of equity t; 
and came ultimately, as their wrath increased, to a vote, 
“That whosoever shall solicit, plead, or prosecute any appeal 
against any commoner of England, from any court of equity, 
before the house of lords, shall be deemed and taken a be- 
trayer of the rights and liberties of the commons of England, 
and shall 'be proceeded against accordingly ;”t which vote 
the lords resolved next day to be “ illegal, unparliamentary, 
and tending to a dissolution of the government.” § But this 
was evidently rather an act of hostility arising out of the im- 
mediate quarrel than the calm assertion of a legal principle. ll 


* It was thrown out against them by 
the commons in their angry conferences 
about the business of Ashby and White, 
in 1704, but not with any serious inten- 
tion of opposition. 

t C. J., May 30. 

j Id. Nov. 19. Several divisions took 
place in the course of this business, and 
some rather close ; the court endeavour- 
ing to allay the fire. The vote to take 
Serjeant Pemberton into custody for ap- 
pearing as counsel at the lords’ bar was 
only carried by 154 to 146, on June 1. 

§ Lords’ Journals, Nov. 20. 

II Lords’ and Commons’ Journals, May 
and November, 1675. Pari. Hist. 721. 


791. State Trials, vi. 1121. Hargrave’s 
Preface to Hale, 135. ; and Hale’s Trea- 
tise, c. 33. 

It may be observed, that the lords 
learned a little caution in this affair. An 
appeal of one Cottington from the court 
of delegates to their house was rejected, 
by a vote that it did not properly belong 
to them, Shaftesbury alone dissentient. 
June 17. 1678. Yet they had asserted 
thdlr right to receive appeals from inferior 
courts, that there might be no failure of 
justice, in terms large enough to embrace 
the ecclesiastical jurisdiction. May 6. 
1675. And it is said that they actually 
had done so in 1628. Hargrave, 53. 
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During the interval between these two dissensions, which 
Question of Skinner and Shirley engendered, another 

rig®)uJftbe* difierence-had arisen, somewhat less violently con- 
toSey “ ducted, but wherein both houses considered their 
essential privileges at stake. This concerned the long 
agitated question of the right of the lords to make alterations 
in money-bills. Though I cannot but think the importance 
of their exclusive privilege has been rather exaggerated by 
the house of commons, it deserves attention ; more especially 
as the embers of that fire may not be so wholly extinguished 
as never again to show some traces of its heat. 

In our earliest parliamentary records, the lords and com- 
Its history summoned in a great measure for the sake 

of relieving the king^s necessities, appear to have 
made their several grants of supply without mutual commu- 
nication, and the latter generally in a higher proportion than 
the former. These were not in the form of laws, nor did 
they obtain any formal assent from the king, to whom they 
were tendered in written indentures, entered afterwards on 
the .roll of parliament. The latest instance of such distinct 
grants from the two houses, as far as I can judge from the 
rolls, is in the 18th year of Edward III.* But in the 22d^ 
year of that reign the commons alone granted three fifteenths 
of their goods, in such a manner as to show beyond a doubt 
that the tax was to be levied solely upon themselves, t After 
this time, the lords and commons are jointly recited in the 
rolls to have granted them, sometimes, as it is expressed, 
upon deliberation had together. In one case it is said that 
the lords^ with one assent, and afterwards the commons, 
granted a sitbsidy on exported wool.t A change of language 
is observable in Richard II.^s reign, when the commons are 
recited to grant with the assent of the lords ; and this seems 
to indicate, not Quly that in practice the vote used to originate 
with ihe .commons, hut that their proportion, at least, of the 
tax being far greater than that of the lords (especially in the 
usual impositions on wool and skins, which ostensibly fell on 
the exporting merchant), the grant was to be deemed mainly 
theirs, subject only to the^assent of the other house of parlia- 
ment. This is, however, so explicitly asserted in a remark- ' 

t Id 2CO. t Id* 3.) , 


* Rot, Pari. ii. H8. 
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able passage oii the ix»ll of 9 Hen. IV., without any apparent 
denial, that it cannot be called in question by any one.^ The 
language of the rolls continues to be the same in the follow- 
ing reigns St the commons are the granting, the lords the 
consenting power. It is even said by the court of king’s 
bench, in a year-book of Edward IV., that a grant of money 
by the commons would be binding without assent of the 
lords ; meaning of course as to commoners alone. I have 
been almost led to Suspect, by considering this remarkable 
exclusive privilege of originating grants of money to the 
crown, as well as by the language of some passages in the 
rolls of parliament relating to them, that no part of the direct 
taxes, the tenths or fifteenths of goods, were assessed upon 
the lords temporal and spiritual, except where they are posi- 
tively mentioned, which is frequently the case. But, as I do 
not remember to have seen this any where asserted by those 
who have turned their attention to the antiquities of our 
constitution, it may possibly be an unfounded surmise, or at 
least only applicable to the earlier period of' our parliamentary 
records. 

These grants continued to be made as before, by the con- 
sent indeed of the houses of parliament, but not as legiskative 
enactments. Most of the few instances where they appear 
among the statutes are where some condition is annexed, or 
some relief of grievances so interwoven with them that they 
make part of a new law.t In the reign of Henry VI J. theyK 
are occasionally inserted among the statutes, though still with-'^ 
out any enacting words. T In that of Henry VI H. the form 
is rather more legislative, and they are said to be enacted by- 

* Rot. Pari. iii. 61 1. View of Middle ct nemy en autre raanierc. Issint que les 
Ages, ii. 110. dciiieis de ce levei! is^oient despcndus, en 

t 14 E. 3. stat. 1. c. 21. This statute les besoignes a eux nionstez a cest p.irle- 
is remarkable for a promise of the lords ment, par avis des gfauutz a cc assignez, 
not to assent in future to any charge be- et (jue les aides de la Trent soient mys en 
) ond the old custom, without assent of defense de north.” This is a remarkable 
the commons in full parliament. Stat. 2. precedent for the usage pf appropriation, 
same year; the king promises to lay on which had escaped me, though I have 
no charge but by assent of the lords and elsewhere quoted that m 5 Rich. 2 stat. 2. 
commons 18 E. .8. stat. 2. c. 1 ; the c 2* 8c 3. In two or three instances 
commons grant two fifteenths of the com- we find grants of tenths and fifteenths m 
monalty, and two tenths of the cities and the statutes, without any other matter, as 
boroughs. “ Et en cas que notre signeur 14 E. 3. stat. 1, c. 20. ; 27 E. 3. stat. 1. 
le roi passe la mer, de paier a mesmes les j?. 4. 

terns les quinzisme et disitie del second an, ^ 7 H. 7, c. 1 1. ; 12 H, 7. c. 12. 

VOL. II. 


O 



194^ CONSTITUTIONAL HISTORY OF ENGLAND [CnAi^. XIII. 

the authority of parliament, though the king’s name is not 
^ften mentioued till about the conclusion of his reign * ; after 
ivhich a sense of the necessity of expressing his legislative 
authority seems to have led to its introduction in some part 
0r other of the bill, t The lords and commons are sometimes 
both said to grant, but more frequently the latter with the 
former’s assent, as continued to be the case through the 
reigns of Elizabeth and James 1. In the first parliament of 
Charles I. the commons began to omit*the name of the lords 
in the preamble of bills of supply, reciting the grant as if 
wholly their own, but in the enacting words adopted the 
customary form of statutes. Tliis, though once l emonstrated 
against by the upper house, has continued ever since to be the 
practice. 

The originating power as to taxation was thus indubitably 
placed in the house of commons ; nor did any controversy 
arise upon that ground. But they maintained also that the 
lords could not make any amendment whatever in bills sent 
up to them for imposing, directly or indirectly, a charge upon 
ilia people. There seems no proof that any difference be- 
lt ween the two houses on this score had arisen before the 
^Restoration ; and in the convention parliament, the lords made 
‘^several alterations in undoubted money-bills, to which the 
commons did not object. But in 1G()1, the lords having 
sent down a bill for paving the streets of Westminster, to 
which they desired the concurrence of the commons, the lat- 
ter, on reading the bill a first time, “ observing that it went 
to lay a charge upon the people, and conceiving that it was 
a privilege inherent in their house that bills of that nature 
should be first considered there,” laid it aside, and caused 
another to be brought in.t When this was sent up to the 
lords, they inserted a clause, to which the commons disagreed, 
^8 contrary to their privileges, because the people cannot have 


* I find only one exception, 5 H. 8. 
c. 17., which was in the now con^mon 
form; Be it enacted by the king our 
sovereign lord, and by the assent, &c. 

■f In 37 H. 8. c. 25 both iords and 
commons are said to grant, and they pray 
that their grant “ may be ratified and 
confirmed by his majesty’s royal assent, 


so to be enacted and authorized by 
virtue of this present parliament as 
in such cases heretofore has been ac- 
customed.” 

\ Commons’ Journals, 24. 29 July; 
Lords* Journals, SO July. See also 
Hatsell’s Precedents, iii. 100., for this 
subject of supply. 
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any tax or charge imposed upon them, but originally by the^ 
house of commons. The lords resolved this assertion of the 
commons to be against the inherent privileges of the house 
of peers ; and mentioned one precedent of a similar bill in 
the reign of Mary, and two in that of Elizabeth, which had 
begun with them. The present bill was defeated by the un- 
willingness of either party to recede ; but for a few years 
after, though the point in question was still agitated, instances 
occur where the commons suffered amendments in what were 
now considered as money-bills to pass, and others where the 
lords receded from them rather than defeat the proposed 
measure. In April I67I, however, the lords having reduced 
the amount of an imposition on sugfii', it was resolved by the 
other house, “ That in all aids given to the king by the com- 
mons, the rate or tax ought not to be altered by the lords.”* 
This brought on several conferences between the houses, 
wherein the limits of the exclusive privilege claimed by the 
commons were discussed with considerable ability, and less 
heat than in the disputes concerning judicature ; but, as I 
cannot help thinking, with a decided advantage both as to 
precedent and constitutional analogy on the side of the peers, t 
If the commons, as in early times, had merely granted theirr 
own money, it would be reasonable that their house should 
have, as it claimed to have, “ a fundamental right as to thir 
matter, the measure, and the time.” But that the peers*, 
subject to the same burthens as the rest of the community, 
and possessing no tiifling proportion of the general wealth,^ 
should have no other alternative than to refuse the necessary 
supplies of the revenue, or to have their cxacj proportion. 


* Tlicy expressed this with strange 
hiti tilde in a resolution some years after, 
that all aids and supplies to his majesty 
in parliament are the iole </i/t of the com- 
mons. Pari Plist. 1005. As they did 
not mean to deny that the lords must 
concur m the bill, much less that they 
must jiay their quota, this language seems 
indefensible. 

f Lords and Commons’ Journals, 
April 17th and 22d, 1679 Pail, liist 
IV. 480 Hatsell’s Precedents, 111 . 109 
368. 409. 

In a pamphlet by lord Anglesea, if I 
mistake not, entitled “ Case stated of the 


Jurisdiction of tlic House of I oids m 
point of Impositions,” 1696, a vigorous 
and learned defence of the right of the 
lords to make alter itions 111 uione) -hills, 
it is admitted that they cannot intrcnso 
the rates, since that would be to originate 
a charge on the people, whicli they can- 
not do. Hut It IS oven said in the yeai- 
bu 4 >k, 33 II 0 , that if the commons 
grant tonnage for four years, and the 
lords reduce the teims to two years, they 
need not send the bill down again. 
This of course could not be supported m 
modern times. 
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with all qualifications and circumstances attending their grant, 
presented to them unalterably by the other house of parlia- 
*nent, was that could hardly rest on any other 

ground of defence than such a series of precedents as establish 
a constitutional usage ; while, in fact, it could not be made 
out that such a pretension was ever advanced by the com- 
mons before the present parliament. In the short parliament 
of April 1640, the lords having sent down a message, re- 
questing the other house to give precedency, in the business 
they were about, to matter of supply, it had been highly 
resented, as an infringement of their privilege ; and Mr.'Pym 
was appointed to represent their complaint at a conference. 
Yet even then, in the fervour of that critical period, the 
boldest advocate of popular privileges who could have been 
selected was content to assert that the matter of subsidy and 
supply ought to begin in the house of commons.* 

There seems to be still less pretext for the great extension 
given by the commons to their acknowledged pri- 

^rho right ^ ^ ^ ^ 

extended vilege of originating bills of supply. The principle i 
was well adapted to thiit earlier period when se-* 
curity against misgovernment could only be obtained by the 
vigilant jealousy and uncompromising firmness of the com- 
mons. They came to the grant of subsidy with real or^ 
feigned reluctance, as <he stipulated price of redress of griev- 
ances. Th^y coiisidered the lords, generally speaking, as too 
iatunately. . UlUted with the king’s ordinary council, which 

liad perhaps, as late as Edward 
the influence 

oE>hAtiuhdating,nk:ena^ oi* the peers over many of their 
own members . It may be doubted in fact whether the lower 
liouse shooh oft', absolutely" and permanently, all sense of sub- 
(nrSThation, or at least deference, to the upper, till about the 
closeW the reign EUssabeth. But I must confess that, 
wlii^tfie wise and ancient maxim, that the commons alone 
can empower the king to levy the people’s money, was applied 
to a private bill for lighting and cleansing a certain town, or 
cutting dikes in a fen, to local and limited assessments for 
local benefit, (as to which the crown has no manner of in- 


* Pari. Hist. ii. 563. 
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terest, nor has any thing to do with the collection,) there was 
more disposition shown to make encroachments than to guard 
against those of others. X}l£X Revolu- 

tion to introduce a still more extraordinary construction of 
IRefr pn\dlege^jnot rem liou^e of lords any bill 

uEich imposes a pecuniary penalty on offenders, iior pennit- 
ting them to alter the applicatjon of such as had been un- 
used B^ow.* 

These restrictions upon the other house of parliament, 
however, are now become, in their own estimation, the 
standing privileges of the commons. Several instances have 
occurred during tlie last centuiy, tliough not, 1 believe, very 
lately, when bills, chiefly of a piivate nature, have been 
unanimously rejected, and even tlirown over the table by the 
speaker, because they contained some provision in \Ahich the 
loids had tiespassed upon these alleged rights, t They are, 
as may be supposed, very diileiently legarded in the neigh- 
botning chamber. Ths.h^^ds h«ive never acknowledged any 
fuither ^irivjlqge than that of oiiginating bills of supply. 
Ifut the good sense of both parties, and of an enlightened 
patiQii^ who must witness and4udge of their disputes, as well 
as the natuial desiie of the goverj|meut to pi event in the out- 
set any altercation that must impede the couise of its mea- 
sures, have rendered this little jealousy unproductive of those 
animosities which it seemed so happily contrived to excite. 
Tlie one house, without admitting the alleged privilege, has 
geneially been cautious not to give a jiretext foi eageily 
asserting it; and the other, on the trifling occasions wheie 


* The principles laid down by Ilatscll 
are 1. That in bills of supply, the lords 
can make no alteration but to correct 
verb il mistakes 2 That in bills, not of 
absolute supply, yet imposing burthens, 
as turnpike acts, &.c , the lords cannot 
alter the quantum of the toll, the persons 
to manage it, &c , but in other clauses 
they mav make amendments 3 ihat 
where a charge may mdirectl) be thrown 
on the people by a bill, the commons 
object to the lords making amendments 
4. That the lords cannot insert pecuniary 
penalties m a hill, or alter those inserted 
by the commons iii 1‘57 He seems to 
boast that the lords during the last cen- 
tury have very faintly opposed the claim 

o 


of the commons But^suiely they have 
sometimes done so in pr ictiee, by return- 
ing a money-bill, or what the lower 
house call one, amended, md the com- 
mons have had recourse to the evasion 
of throwing out such hill, and bunging 
in another with the amendments inserted 
in it, which does not look very tii- 
umphant 

t Ihe last instance mentioned by 
ILatsell IS m 1700, when the lords had 
amended a hill for regulating Warwick 
gaol by changing the rate to he imposed 
from the 1 indowners to the occupiers in. 
131 I am not at present iware of any 
subsequent case, but rather suspect that 
such might be found, 

3 
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it has seemed, perhaps unintentionally, to be infringed, has 
commonly resorted to the moderate course of passing a fresh 
bill to the same effect, after satisfying its dignity by rejecting 
the first. 

It may not be improper to choose the present occasion for 
state of the a Summary view of the constitution of both houses 
the of parliament under the lines of Tudor and Stuart. 
Stuart.. Of their earlier history the reader may find a brief 
and not, I believe, very incorrect account, in a work to which 
this is a kind of sequel. 

The number of temporal lords summoned by writ to the 
Augmenta- parliaments of the house of Plantagenet was exceedj- 
temporal® various ; nor was any thing more common in 

lord. fourteenth century than to omit those who had 

previously sat in person, and still more their descendants. 
They were rather less numerous for this reason, under the 
line of Lancaster, when the prcactice of summoning those who 
were not hereditary peers did not so much prevail as in the 
preceding reigns. Eifty-three names, however, appear in the 
parliament of 14<J4, the last held before the commencement 
of the great contest between York and Lancaster. In this 
troublous period of above thirty years, if the whole reign of 
Edward IV. is to be included, the chiefs of many powerful 
families lost their lives in the field or on the scattold, and 
Iheir honours perished with them by attainder. New fami- 
lies, adherents of the victorious party, rose in their place ; 
»nd sometimes an attainder was reversed by favour ; so that 
the peers of Edward’s reign were not much fewer than the 
iiumber I have mentioned. Henry VII. summoned ^ hpt 
twenty-iiine«.to his firsL parliam^t, including some whose 
never been judicially reversed ; a plain act of 
j^jplga^e^^ like his previous^ usurpation of the crown. In his 
subsequent parliaments the peerage was increased by fresh 
creations, pu|; p^ver much exceeded lorty. Jyie greatest 
by Henry VIII. was fifty-one ; which 
he^joearly tlm^av^rage in. the two next reigns, 
very little augmqpted by Elkabeth,^ James, in bis 

so many n,e\V creafjgps, 
^kUagjlJstlwo geer. fijGSt pad^ent, and nioftty- 

six in ^..latest . From a similar facility in granting so cheap 
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a reward of s^vice, and in some measure perhaps from the 
policy of counteracting' a spirit of opposition to the court, 
which many of the lords had begun to manifest, 
called no less^thaja one hundred and sevent^n peers to tlie 
^^ujiament .of 16 ^ 8 * .aud.one huRdrtjd and nineteen to of 
Afidp. Many of these honours were sold by both 
these princes ; a disgraceful and dangerous practice, unheard 
of in earlier times, by which the princely peerage of England 
might have been gradually levelled with the herd of foreign 
nobility. This has, occasionally, though rarely, been sus- 
pected since the Restoration. jGi theparli^unentof 
find one hundred and thirty-nine lords sunmioned. 

The spiritual lords, who, though forming another estate in 
parliament, have always lieen so united with the temporality 
tliat tlie suffrages of both upon every question are told indis- 
tinctly and numerically, jcomposed in geneial, before the 
Reformation, a majority of tlie upper house ; though there 
was far more irregularity ih the summonses of the mitred 
abbots and priors than those of the barons, ^ut by the ^gr- 
raider and dissolution of the monasteries, about thirty-six 
vgites of the clergy on an average were withdrawn fropi the 
parliamgnXj. dl compensated^ to them by the creation of 
five new bishoprics. the number of the temporal peers 

being contlnualty augmented, while that of the prelates was 
confined fo twenty-six, the direct influence of the church on 
jdie legislature has become comparatively small ; and that of 
,g];o>yn, which, by the pernicious system of translations 
and other means, is generally powerful with the episcopal 
bench, has, in this respect at least, undergone some diminn- 
tion. It is easy to perceive from this view of the case that 
tfie destruction of the monasteries, as they then stood, was 
looked upon as an indispensable preliminary to the Reforma- 
tion ; no peaceable efforts towards which could have been 
effectual without altering the relative proportions of the 
spiritual and temporal aristocracy. 

The house of lords, during this period of the sixteenth and 
seventeenth centuries, were not supine in rendering their 
collective and individual rights independent of the crown. It 
be^me a fundamental principle, according indeed to ancienT 
authority, though not strictly observed in ruder times, that 
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every peer of full age is entitled to his writ df summons at 
tfe beginning of a parliament, and that the house will not 
proceed on business, if any one is denied it.* The privilege 
of voting by proxy, which was originally by special permis- 
sion of the king, became absolute, though subject to such 
limitations as the house itself may impose. The writ of 
summons, which, as I have observed, had in earlier ages (if 
usage is to determine that which can rest on nothing but 
usage) given only a right of sitting in the parliament for 
which it issued, was held, about the end of Elizabeth’s reign, 
by a construction founded on later usage, to convey an in- 
heritable peerage, which was afterwards adjudged to descend 
upon heirs general, female as well as male ; an extension 
which sometimes raises intricate questions of descent, and, 
though no materially bad consequences have flowed from it, 
is perhaps one of the blemishes in the constitution of parlia- 
ment. Doubts whether a peerage could be surrendered to 
the king, and whether a tenitoiial honour, of which hardly 
any remain, could be alienated along with the land on which 
it depended, were determined in the manner most favouiable 
to the dignity of the aristocracy. They ob tained also qji 
illiy^rtaut • first of recording their dissent inutile 

journals of the house, and afterwards of inserting the grounds 
o£^it. Instances of the former occur not unfrequently at the 
period of the Reformation ; but the latter practice was little 
known before the long pailiament. A right that Cato or 
Pfaocion would have prized, though it may sometimes have 
been frivolously or factiously exercised ! 

The house of commons, from the earliest records of its 
state ot the regular existence in the 23d year of Edward I., con4 
commons, gjgted of scventy-four knights, or representatives 
from all the counties of England, except Chester, Durham, 
and Monmouth, and of a varying number of deputies from 
the cities and boroughs ; sometimes, in the earliest period oi^ 
representation, amounting to as many as two hundred and 

o 

* See the ca^se of the earl of Arupdel pleased to be sparing of writs of this 
in parliament of 1626. In one instance nature for the future. 20th Oct. 1667. 
the house took notice that a writ of The king made an excuse that he did not 
summons had been issued to the earl know the earl was much^iindcr age, and 
of Mulgrave, he being under age, and would be careful for the future. 29th 
addressed the king that he would be Oct. 
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sixty ; sometimes, by the negligence or partiality of the she- 
riffs in omitting places that had formerly returned members, 
to not more than two thirds of that number. New Iiicre.'ist, of 

I 11 1 . • ^ ^ their mem- 

boroughs, however, as being grown into importance, bers. 
or from some private motive, acquired the franchise of elec- 
tion ; and at the accession of Henry VII 1. we find two 
hundred and twenty-four citizens and burgesses from one 
hundred and eleven towns (London sending four), none of 
which have since intermitted their privilege. 

I mu^t so far concur with those whose general principles 
as to the theory of parliamentary reform leave me | Question as 
far behind, as to profess my opinion that the change I e?ectSn* 
wdiich appears to have taken jilace in the English go- 
vernment towards the end of the thirteenth century, was 
founded upon the maxim that all who possessed landed or 
moveable property ought, as freemen, to be bound by no 
laws, and especially by no taxation, to which they had not 
consented through their representatives. If we look at the 
constituents of a house of commons under Edward 1. or 
Ed waul III., and consider the state of landed tenures and of 
commerce at that period, we shall perceive that, excepting 
women, who have generally been supposed capable of no 
political right bjiLjhat of rejgtting', almost every one who 
contributed towards the tcuiths and fifteenths granted by the 
parliament, might have exercised the franchise of voting for 
those who sat in it. Were we even to admit, that in corpo- 
rate boroughs the franchise may have been usually vested in 
the freemen rather than the inhabitants, yet this distinction, 
so important in later ages, was of little consequence at a time 
when all traders, that is, all who possessed any moveable pro- 
perty worth assessing, belonged to the former class. I do 
not pretend that no one was contributory to a subsidy, 
who did not possess a vote ; but that the far greater portion 
was levied on those who, as freeholders or burgesses, were 
reckoned in law to have been consenting to its imposition. 
It would be difficult probably to jiame any town of the least 
consideration in the fourteenth and fifteenth centuries, which 
did not, at some time or other, return members to parliament, 
"^his is so much the case, that if, in running our eyes along 
the map, we find any sea-port, as Sunderland or Falmouth, 
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or any inland town, as Leeds or Birmingham, which has 
never enjoyed the elective franchise, we may conclude at 
once that it has emerged from obscurity since the reign of 
Henry VIII/ 

Though scarce any considerable town, probably, was in- 
tentionally left out, exoppt by the sheriff's’ partiality, it is juot 
ta^he st^p posed that all boroughs that made returns were con- 
siderable. Several that are currently said to be decayed, 
were never much better than at present. Some of these 
were the ancient demesne of the crown ; the tenants of which, 
not being suitors to the county courts, nor voting in the elec- 
tion of knights for the shire, were, still on the same principle 
of consent to public burthens, called ilpon to send their own 
representatives. Others received the privilege along with 
their charter of incorporation, in the hope that they would 
thrive more than proved to be the event ; and possibly, even 
ill such early times, the idea of obtaining influence in the 
commons through the votes of their burgesses might some- 
times suggest itself. 

That, amidst all this care to secure the positive right of 
representation, so little provision should have been made as 
to its relative efficiency, that the high-born and opulent gentry 
should have been so vastly out-numbered by peddling traders, 
that the same number. of two should have been deemed sufli- 
cient for the counties of York and Rutland, for Bristol and 
Gatton, are facts more easy to wonder at than to explain ; 
for though the total ignorance of the government as to the 
relative population might be perhaps a sufficient reason for 
not making an attempt at equalization, yet if the represent- 
ation had been founded on any thing like a numei ical principle, 
there would have been no difficulty in reducing it to the pro- 
portion furnished by the books of subsidy for each county and 
borough, or at least in a rude approximation towards a more 
rational distribution. 

Henry VIII. gave a remarkable proof that no part of the 
kingdom, subject to the English laws and parliamentary bur- 
thens, ought to want its representation, by extending the 

* Though the proposition in the text is, tions in the northern parts of England ; 
I believe, generally true, it has occurred and that both Sheffield and Manchester 
to me since, that there are some excep- are among them. 
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right of election to the whole of Wales, the counties of Chester 
and Monmouth, and even the towns of Berwick and Calais. 
It might be possible to trace the reason, why the county of 
Durham was passed over. The attachment of those northern 
parts to popery seems as likely as any other. Tkirty-threa 
added to the commons. Edward VI, created four- 
teen boroughs, and restored ten that had disused their, privi- 
lege. Mary added twenty-one, Elizabeth sixty, jand James 
tweutyfflSeYen members. 

These accessions to the popular chamber of parliament 
after the reign of Henry VIII. were by no means derived 
from a popular principle, such as had influenced its earlier 
constitution. We mify account perhaps on this ground for 
the writs addressed to a very few towns, such as Westminster. 
But the design of that great influx of new members from 
petty boroughs, which began in the short reigns of Edward 
and Mary, and continued under Elizabeth, must have been to 
secure the authority of government, especially in the successive 
revolutions of religion. Five towns only in Cornwall made 
returns at the accession of Edward VI. ; twenty-one at tlie 
death of Elizabeth. uut be pretended that the wretcW 

vjjlages, which corruption and perjury still hardly keep from 
fiLunne, were seats of commerce and industry in the sixteenth 
>lklLibp«county of Cornwall was more immediately 
sulject to a coercive influence, through the indefinite and op- 
pressfve jurisdiction of the stannaiy court. Similar motives^ 
if we could discover the secrets of those governments, doubt- 
less operated in most other cases. A slight difficulty seems 
to have been raised in 15(33 about the introduction of repre- 
sentatives from eight new boroughs at once by charters from 
the crown, but was soon waved with the complaisance usual 
in those times. Many of the towns which had abandoned 
their privilege at a time when they were compelled to the 
payment of daily wages to their members during the session, 
were now desirous of recovering it, when that burthen had 
ceased and the franchise had Wome valuable. And the 
Jiouse, out of favour to popular^ rights, laid it down in the 
^reign of James I. as a principle, that every town, which has 
4it any time returned members to parliament, is entitled to a 
writ as a matter of course. The speaker accordingly issued 
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writs to Hertford, Pomfret, Ilchester, and some other places, 
on their petition. The restorations of boroughs in this man- 
ner, down to 1641, are fifteen in number, though- ^the 
ihalLan jelecti ve rightxannot he losthy disuse^ is 4# 
iLurrent in parlia ments Yexy jaweroys hjiroyglhs 
which have eeased that, franchise since the days of 

ihSKi^ JirstTid^ ^ Restoration downwards 

attempt at retrievingiU.„por is it. by any 
likely--ihat they would be successful in the application, 
jg h^ rles L,. whose temper inspired him rather with a system- 
atic ^abhorrence of parliaments than with any notion of ma- 
nagi^g hy indue^^^j jcreated no y^w bojougbs. The right 
indeed would certainly have been dispuHd, however frequently 
exercised. the county and city of Durham, which 

had strangely been unrepresented to so late an era, were 
I’iUStJd. hy ^^ct of parliament to the privileges of their fellow- 
subjjects.* About the bame time a charter was granted to 
tfe town of Newark, enabling it to return two burgesses. 
It passed with some little objection at the time ; but four years 
afto wards, after two debates, it was carried on the question, 
by 125 to 73 , that by virtue of the charter granted to the 
town of Newark, it hath light to send burgesses to serve in 
parliament, t Notwithstanding this apparent recognition of 
the king’s prerogative’ to summon burgesses from a town not 
previously repfesented, no later instance of its exercise has 
occurred j and it would unquestionably have been resisted by 
the commons, not, as is vulgarly supposed, because the act 
of union with Scotland has limited the English members to 
513 (which is not the case), but upon the broad maxims of 
exclusive piivilege in matters relating to their own body, 
which the bouse was become powerful enough to assert 
against the crown. 

It is doubtless a problem of no inconsiderable difficulty to 
determine with perfect exactness, by what class of persons 
the pleotive franchise in ancient boroughs was originally pos- 
Four differ- sessed ; yet not ^haps so much so as the careless- 
L'tothe'®" n*&*s of some, ana the artifices of others, have caused 
principle, it to appear. The different opinions on this con- 

* 25 Car. 2. c. 9 A bill had passed f Journals, 26th Feb. and 20th March, 
the commons in 1624 for the same effect, 1676-7. 
but failed through the dissolution. 
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troverted question may be reduced to the four following 
theses : — 1. The ori ginal , right, as enjoyed by boroughs 
represente(fTn the parliaments of Edward I., and all of later 
creation, where one of a different nature has not been ex- 
pressed in the charter from which they derive the privilege, 
wajj hi. householders rtjsident iq the borough, 

and j)aying scot and lot ; under those words including local 
raTes, and probably general taxes. 2. The right sprang fi;om 
of certain freehold lands or burgages within the 
hprough, and did not belong to any but such teujiii®’ 
was derived from charters of incorporation, and belonged to 
the community or treemen or the corporate 


the house of 

commons before 177^> and by committees under the Gren- 
vill(‘ act since, is variously grounded upon some of these four 
principal rules, each of which has been subject to subordi- 
nate modifications which produce still more complication and 
irregularity.^ 

Of these propositions, the first was laid down by a cele- 
brated committee of the house of commons in 1G24, 
the chairman whereof was serjeant Glanville, and bability 

1 1 ii*i**ix 1 consiiii red 

the meriibers, as appears by the Jist m the Journals, 
the most 'eminent men, in respect of legal and constitutional 
knowledge, that weie ever united in such a body. It is called 
by them the c ommon-law right, and that which ought always 
to obtain, where prescriptive usage to the contrary cannot be 
shown. BilLit hits met with very little favour from the 
of coituxions jbince tlie Restor^itipn. The second has 


not extend to tlie generality oi treemen, but 
the governing part or municipal magistracy 
n^t or^^ection, as' fixed by determinations ( 


ly. 

vras limited to 
Ihe actual 


the authority of lord Holt in the case of Ashby and White, 
and of some other lawyers who have turned their attention 
to the subject. It countenances what is called the right of 


the electors in boroughs of this description 


being such as hold burgages or ancient tenements within the 
borough. The next theory, which attaches the primal y fran- 
chise to the Tr^er^nT of ‘ co^orat'^is,^'h€as ‘ on "We ' wK8J^^ 
received in modern times, if we look' eifher "^af^ the 

lawyers, yhe last proposuttftUrJS of Dr. Braoi^ wBo ia 
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a treatise of boroughs, written to serve the purposes of 
James II., though not published till after the Revolution, 
endeavoured jtQ ^tle rIL ekctivi^ jights on the narrowest 
aullieast^jpopwjiaf ba^is. Tliis work gained some credit, 
\53iicirits perspicuity and acuteness would deserve, if these 
were not disgraced by a perverse sophistry and suppression 
of truth. 

It does not appear at all probable that such varying and 
indefinite usages, as we find in our present representation ofj 
boroughs, could have begun simultaneously, when they were^ 
first called to parliament by Edward L and his two next de-' 
scendants. There would have been what may be fairly called 
a common-law right, even were we to admit that some vari- 
ation from it may, at the very commencement, have occurred 
in particular places. The earliest writ of summons directed 
the sheriflf to make a return from every borough within his 
jurisdiction, without any limitation to such as had obtained 
charters, or any rule as to the electoral body. Charters, iiii 
fact, incorporating towns seem to have been by no meansl 
common in the thirteenth and fourteenth centuries ; and! 
though they grew more frequent afterwards, yet the first} 
that gave expressly a right of returning members to parlia-j 
ment was that of Wenlock, under Edward IV. These cliar i 
tm,-.it has been contended, laaexCuiutJ^yporations of the in- 
habitant s^m^ gave eithei* to exclude any,pf thepn, 

pr to ad mit jqton-resideut strangers^ according to the pjrac- 
ticp of l a.ter Jges. But, however this may be, it is highly] 
probable that the word burgess (buigensis), long before the! 
elective franchise or the character of a corporation existed, 
meant literally the free inhabitant householder of a boiough, 
a member of its court-leet, and subject to its jurisdiction. 
We ^pay. I believe, reject with confidence what 1 lm\e 
third, proposition ; namely, that the elective 
feancbise belonged, as common right, to the freemen of 
corporations ; and still more that of Brady, which few would 
ati 4e gr^entday. 

There can, I should conceive, be little pretence for afiect- 
ing to doubt, that thfe burgesses of Domesday-book, of the 
various early records cited by Madox and others, and of the 
writs of summons to Edward^s parliament, were inhabitants 



Cha. H.— Constitution.] FROM HENRY VII. TO GEORGE II. 207 

of tenements Within the borough. But it may remain to be 
proved that any were entitled to the privileges or rank of 
burgesses, who held less than an estate of freehold in their 
possessions. The burgage-tenure, of which we read in Lit>* 
tleton, was evidently freehold ; and it might be doubtful 
whether the lessees of dwellings for a term of years, whose 
interest, in contemplation of law, is far inferior to a freehold| 
were looked upon as sufficiently domiciled within the borough 
to obtain the appellation of burgesses. It appears from 
Domesday that the burgesses, long before any iiicorporationf 
held lands in common belonging to their town ; they had 
also their guild or market-house, and were entitled in soma 
places to tolls and customs. These permanent rights seem 
naturally restrained to those who possessed an absolute pro-* 
perty in the soil. There can surely be no question as to mere 
tenants at will, liable to be removed from their occupation at 
the pleasure of the lord ; and it is perhaps unnecessary td 
mention that the tenancy from year to year, so usual at pre- 
sent, is of very recent introduction. As t o estates for a term 
.yearsi of^jcousidtixabk dui'ation, tTiey wefe^rbbal)iy 
uot uxicommon in the.4ima of Edward yet far out-num- 
b^d, as I should conceive, by. ibpsa, a.4reehold natur^. 
Whether these lessees were contributory to the ancient local 
burthens of scot and lot, as well as to the tallages exacted by 
the king*, and tenths afterwards imposed by parliament in 
respect of moveable estate, it seems not easy to determine ; 
but if they were so, as appears more probable, it was not only 
consonant to the principle, that no freeman should be liable 
to taxation without the consent of his representatives, to give 
them a share in the genend privilege of the borough, but it 
may be inferred with sufficient evidence from several records, 
that the privilege and the burthen were absolutely commensu- 
rate ; men having been specially discharged from contributing 
to tallages, because they did not participate in the liberties 
’of the borough, arid others being expressly declared subject 
to those impositions, as the condition of their being admitted 
to the rights of burgesses.* It might however be conjectured 
that a difference of usage between those boroughs, where the 


* Madox Firma, Burgi, p. 270. et post. 
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ancient exclusive rights of burgage tenants w^re maintained, 
and those where the equitable claim of taxable inhabitants 
possessing only a chattel interest received attention, might 
ultimately produce those very opposite species of franchise, 
which we nnd in the scot and lot borough, and in those of 
burgage-tenure. Jf Jhe frauehise^ as we now denominate it, 
.pa^^d ii\ th^^thirte^nth century for a burtlien, subjecting the 
elector to bear his part in the payjnaent of wages to the repre- 
&fiiitative> the above conjecture will be equally applicable, by 
changing the words right and claim into liability.* 

It was according to the natural course of things, that the 
fnayors or bailiffs, as returning officers, with some of the 
Drincipal burgesses (especially where incorporating charters 
liad given them a pre-eminence), would take to themselves 
Ithe advantage of serving a courtier or neighbouring gentle- 
sman, by returning him to parliament, and virtually exclude 
the general class of electors, indifferent to public matters, and 
■without a suspicion that their individual suflVages could ever 
be worth purchase. It is certain that a seat in the commons 
wa^ an object of ambition in the time of Edward IV., and I have 
little doubt that it was so in many instances much sooner. 
But there existed not the means of that splendid corruption 
which has emulated the Crassi and Luculli of Rome. Even 
so late as 1571, Thdmas Long, a member for Westbury, 
confessed that he had given four pounds to the mayor and 


* The popular character of the elec- 
tive fianchise in early times has been 
maintained by two writers of considerable 
research and abilj^ty ; Mr. Luders, Re- 
ports of Election Cases, and Mr. Mere- 
wether, in his Sketch of the History of 
Boroughs and Report of the West Looe 
Case. The former writer has the follow- 
ing observations, vol. i. p. 99. ; — “ The 
ancient history of boroughs does not con- 
firm the opinion above referred to, which 
lord chief justice Holt delivered in the 
case of Ashby V. White ; viz. that inhabit^ 
ants not incorporated cannot send mem- 
bers to parliament but by prescription. 
For there is good reason to beUeve that 
the elections in boroughs were in the 
beginning of representation popular ; yet 
in the reign of Edward I. there were not 
perhaps thirty corporation^ in the king- 


dom. Who then elected the members of 
boroughs not incorporated ? Flainly, the 
inhabitants or burghers [according to 
their teniu e oi situation] ; foi at th it 
time every inhabitant of a borough was 
called a burgess; and Hobart refeis to 
this usage m support of his opinion in the 
case of Dungannon. The mannei m 
which they exercised this right w'as the 
same as that in which the inhabitants of 
a town, at this day, hold a right of com- 
mon, or other such privilege, which many 
possess who are not incorporated.” The 
words in brackets, which are not in the 
printed edition, are inserted by the author 
himself in a copy bequeathed to the Inner 
Temple library. The remainder of Mi. 
Luders’s note, though too long for this 
place, 18 very good, and successfully repels 
the corporate theory. 
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another person for his return. The elections were thus gene- 
rally managed, not often perhaps by absolute bribery, but 
through the influence of the government and of the neigh- 
bouring aristocracy ; and while the freemen of the corporation, 
or resident householders, were frequently permitted, for the 
sake of form, to concur in the election, there were many 
places where the smaller part of the municipal body, by what- 
ever names distinguished, acquired a sort of prescriptive right 
through an usage, of which it was too late to show the com- 
mencement.* 

It was perceived, however, by the assertors of the popular 
cause under James L, that, by this narrowing of the electoral 
franchise, many boroughs were subjected to the influence of 
the privy council, which,- by restoring the householders to 
their legitimate rights, would strengthen the interests of the 
country. Hence lord Coke lays it down in his Fourth Insti- 
tute, that ‘‘if the king newly incorporate an ancient borough, 


* 'Fhe following passage from Vowell’s 
treatise, on the order of tl«e parliament, 
published in 1571, and reprinted in 
Ilohngshed’s Chronicles of Ireland (vi. 

•S 45. ), seems to indicate that, at least in 
practice, the election was in the principal 
or governing body of the corporation. 

“ The sheriff of every county, having re- 
ceived his wrif, ought, forthwith, to send 
his precepts and summons to the mayors, 
bailiffs, and head oflicers of every city, 
town corporate, borough, and such places 
as have been accustomed to send bur- 
gesses within his county, that they do 
choose and elect among themselves two 
citizens for every city, and two burgesses 
for every borough, according to their old 
custom and usage. And these head offi- 
cers ought then to assemble themselves, 
and the aldermen and common council of 
every city or town; and to make choice 
among themselves of two able and suffi- 
cient men of every city or town, to serve 
for and in the said parliament.” 

Now, if these expressions are accurate, 
it certainly seems that, at this period, the 
great body of freemen or inhabitants were 
not partakers in the exercise of their fran- 
chise. And the following passage, if the 
reader will turn to it, wherein Vowell i 
adverts to the form of a county election, i 
is so differently worded in respect to the i 

VOL. II. P 


election by the freeholders at large, that 
we may fairly^ut a literal construction 
upon the former. In point of fact, I have 
little doubt that elections in boroughs 
were for the most part very closely 
managed in the sixteenth century, and 
probably much earlier. This, however, 
will not by any means decide the question 
of right. For we know that in the reigns 
of Ilcnry IV. and Henry V. returns for 
the great county of York were made by 
the proxies of a few peers* and a few 
knights; and there is a still more anoma- 
lous case in the reign of Elizabeth, when 
a lady Packington sealed the indenture 
for the county of Worctistcr. Carew’s 
Hist, of Elections, part ii. p. 282. But 
no one would pretend that the right of 
election was in these persons, or supposed 
by any human being to be so. 

The difficulty to be got over by those 
who defend the modern decisions of com- 
mittees is this. ^Ve know that in the 
reign of Edward I, more than one hun- 
dred boroughs made returns to the writ. 
If most of these were not incorporated, 
nor had any aldermen, capital burgesses, 
and so forth, by whom were the elections 
made ? Surely by the freeholders, or by 
the inhabitants. And if they were so 
made in the reign of Edward 1., how has 
the franchise been restrained afterwards? 
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which before sent burgesses to parliament, and granteth that 
certain selected burgesses shall make election of the burgesses 
of parliament, where all the burgesses elected before, this 
charter taketh not away the election of the other burgesses. 
And so, if a city or borough hath power to make ordinances, 
they cannot make an ordinance that a less number shall elect 
burgesses for the parliament than made the election before ; 
for free elections of members of the high court of parliament 
are pro bono publico, and not to be compared to other cases 
of election of mayors, bailiffs, &c. of corporations.”* He 
adds, however, “ by original grant or by custom, a selected 
number of burgesses may elect and bind the residue.” This 
restriction was admitted by the committee over which Glan- 
ville presided in l624.t But both they and lord Coke be- 
lieved the representation of boroughs to be from a date before 
what is called legal memory, that is, the accession of Richard I. 
It is uQt easy to reconcile their principle, that an elective right 
once subsisting could not be limited by any thing short of im- 
memorial prescription, with some of their own determinations, 
and still less with Aose which have subsequently occurred, in 
favour of a restrained right of suffrage. There seems, on the 
whole, great reason to be of opinion, that where a borough is 
so ancient as to have sent members to parliament before any 
charter of incorporation proved, or reasonably presumed to have 
been granted, or where the word burgensis is used without 
any thing to restrain its meaning in an Jincient charter, the 
right of election ought to have been acknowledged either in 
the resident householders paying general and local taxes, or 
in such of them as possessed an estate of freehold within the 
borough. And whatever may have been the primary mean- 
ing of the word burgess, it appears consonant to the popular 
spirit of the English constitution that, after the possessors of 
leasehold interest became so numerous and opulent as to bear 
a very large share in the public burthens, they should have 
enjoyed commensurate privileges ; and that the resolution of 
Mr. Glanville’s committee Jn favour of what they called the 


* 4 Inst. 48. Glanville, pp. 53. 66. election, is laid down in the same book, 
That no private agreement, or by-law of p. 1 7. 

the borough, can restrain the right of f Glanville ’s case of Bletchingly, p. 33. 
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common-law right should have been far more uniformly re- 
ceived, and more consistently acted upon, not merely as 
agreeable to modern theories of liberty, from which some 
have intimated it to have sprung, but as grounded on the 
primitive spirit and intention of the law of parliament. 

In the reign of Charles 11. the house of commons seems 
to have become less favourable to this species of franchise. 
But after the Revolution, when the struggle of parties was 
renewed every three years throughout the kingdom, the right 
of el(*ctiou came more continually into question, and was 
treated with the grossest partiality by the house, as subor 
(linate to the main interests of the rival factions, Contrar;^ 
determinations for the sole purpose of serving these interests, 
as each grew in its turn more powerful, frequently occurred; 
and at this time the ancient right of resident householders 
seems to have grown into disrepute, and given way to that 
of corporations, sometimes at large, sometimes only in a 
limited and very small number.* A slight check was imposed 
on this scandalous and systemaktic injustice by the act 2 G. 2. 
<\ 2., which renders the last determination of the house of 
commons conclusive as to the right of election, t But this 
enactment confirmed many decisions that cannot be reconciled 
with any sensible ruhi. The same iniquity continued to pre- 
vail in cases beyond its pale ; the fall of sir Robert Walpole 
from power was reckoned to be settled, when there appeared 
a small majority against him on the right of election at 
Ghippenham, a question not very logically connected with the 


* [1 incline to suspect that it wouUl 
he found on research, tliat, in a plurality 
of instances, the tories favoured the right 
of residents, either householders or bur- 
gage tenants, to the exclusion of free- 
men, who, being in a great measure out- 
voters, were less likely to be influenced 
by the neighbouring gentry. In 1694, a 
bill was brought in to disfranchise the 
borough of Stockbridge fur bribery. But 
the burgesses ])etitioned against it, de- 
claring themselves resolved, for the future, 
in all difficult cases, to consult the gen- 
tlemen of the county. Journals, 7tli Feb. 
They by no means kept their word in 
the next century ; no place having been 
more notoriously venal. The bill was 
thrown out by a small majority ; but the 

P 


whigs seem to have supported it, as far 
as we can judge by tflv tellers. Id, 
March 30. — 1845.] 

t This clause, in an act imposing se- 
vere penalties on bribery, was inserted 
by the house of lords with the insidious 
design of causing the rejection of the 
whole bill ; if the commons, as might be 
expected, should resent such an inter- 
ference with their privileges. The mi- 
nistry accordingly endeavoured to excite 
this sentiment ; but those who had in- 
troduced the bill very wisely thought it 
better to sacrifice a point of dignity rather 
than lose so important a statute. It was 
however only carried by two voices to 
apee with the amendment. Pari. Hist 
viii. 754, 

2 
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merits of his administration j and the house would to this 
day have gone on trampling on the franchises of their 
constituents, if a statute had not been passed through the 
authority and eloquence of Mr. Grenville, which has justly 
been known by his name. I shall not enumerate the parti- 
cular provisions of this excellent law, which, in point of time, 
does not fall within the period of my present work ; it is 
generally acknowledged that, by transferring the judicature 
in all cases of controverted elections, from the house to a 
sworn committee of fifteen members, the reproach of par- 
tiality has been a good deal lightened, though not perhaps 
effaced.* 

* These pages were first published in ancient rights of election in boroughs a 
1827. The Reform bill of i832 has of matter of merely historical interest 
course rendered a disquisition on the 



Jambs* IT.] FROM HENRY VII. TO GEORGE 11. 


S13 


CHAPTER XIV. 

THE REIGN OF JAMES II, 


Designs of the King — Parliament of 1685 — King^s Intention to repeal the 
Test Art — Deceived as to the Dispositions of his Subjects — Prorogation of 
Parliament — Dispensing Power confirmed by the Judges — Eceksiastical 
Commussum — King*s Scheme of establishing Popery — Dismissal of I,ord 
Roihester — Piince of Orange alarmed — Plan of setting the Princess aside — 
Rejected by the King — Overtures of the Malecontents to Pnnee of Orange — 
Deila,ration fn Liberty of Conseience — Add) esses in favour of it — Kew^ 
modelling of the Corpoiations — Afiaii of Magdalen College — Infatuation ef 
the King — Ills Coldness toivaids Louis — Invitation signed to the P) nice of 
Oiangt — Birth of Pnnee of Wales — Justice and Necessity of the Revolution 
— Favourable Circumstances attending it — Its salutary Consequences — 
Proceedings of the Convention — Ended by the Elevation of William and Mary 
to the Thione. 


The g'reat question that has been brought forward at the 
end of the last chapter, concerning the right and usage of 
election in boroughs, was perhaps of less practical importance 
in the reign of Charles the Second than we might at first 
imagine, or than it might become in the present age. Who- 
ever might be the legal electors, it is undoubted that a great 
preponderance was virtually lodged in the select body of cor- 
porations. It was the knowledge of this that produced the 
corjioratiou act soon after the Restoration, to exclude the 
pi esbyterians, and the more violent measures of quo warranto 
at the end of Charles’s reign. If hy pl a cin g of 

pourt-m^municipal offices^ qt b.yjntimidating t he former cor - 
porators forfeiting jheir common 

property and lucrfttive.priYUfiges. vdiat waSu-Calie jl » loyal 
narlianc^nt miiltl tie - .prncjirft d f thft hiisiness nf ^O^U!]^UU£Ilt, 

Wh -aa t o. su pply an d finar . f . mfint. n r-cepeal .of Jaas, jKOuld. Jjp 
carried on. .far more . sinnnthly», ami .latith. less scandal, tfian by 
t heir WU i f O disuse . Few of t b py* wtin 


fo rms of the constitution. ^ ^ 

«aLja«.padiaroeftt should e*wv-aua that.it shopld_^hsy(6j_,,5o 
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ev^»,, their 


It 18 not easy to determine whether James 11. had resolved 
D«igii8of to complete his schemes of arbitrary government by 
the king, getting aside even the nominal concurrence of tlia 
two houses of parliament in legislative enactments, and espe^ 
daily in levying money on his subjects. Lord Halifax had 
given him much offence towards the close of the late reign, 
and was considered from thenceforth as a man unfit to be 


employed, because in the cabinet, on a question whether the 
people of New England should be ruled in future by an as- 
sembly or by the absolute pleasure of the crown, he had 
spoken very freely against unlimited monarchy.* James, in 
deed, could hardly avoid perceiving that the constant ac((ui- 
escence of an English house of commons in the measures 
proposed to it, a respectful abstinence from all intermeddling 
with the administration of affairs, could never be relied upon 
or obtained at all, without much of that dexterous manage- 
ment and influence which he thought it both unworthy and 
impolitic to exert. It seems clearly that he had determined 
on trying their obedience merely as an experiment, and by no 
means to put his authority in any manner within their con- 
trol. took Jlke bold step of issumg a pradamatiou 

jof Oistaws, wkkli%Jaw expir^atibeiate 

Idng^SL J-aatht ; and Barillon mentions several times, that he 


• Fox, Appendix, p. 8. 
t “ Tlie legal method,” says Burnet, 
“ was to have mrde entries, and to have 
taken bonds for those duties to be paid 
when the parliament should meet and 
renew the grant.” Mr. Onslow remarks 
on this, that he should have said, the 
least illegal and the only justifiable me- 
thod. To which the Oxford editor sub- 
joins that it was the proposal of lord- 
keeper North, while the other, which was 
adopted, was suggested by Jefferies. 'Iliis 
is a mistake. North’s proposal was^ to 
collect the duties under the proclamation, 
but to keep them apart from the other 
revenues in the exchequer until the next 
session of parliament. There was surely 
little difference in point of illegality be- 
tween this and the course adopted. It 


was alleged that the merchants, who had 
paid duty, would be injured by a tem- 
porary importdtioii duty free ; and cer- 
tainly it was inconvenient to make the 
revenue dependent on such a contiiigency 
as the demise of the crown. But this 
neither justifies the proclamation, nor the 
disgraceful acquiescence of the next par- 
liament in it. 

The king was thanked in several ad- 
dresses for directing the customs to be 
levied, particularly in one from the 
benchers and barristers of the Middle 
Temple. London Gazette, March 11. 
This was drawn by sir Bartholomew 
Sliower, and presented by sir Humphrey 
Maokworth. Life of James, vol. ii. p. 17. 
The former was active as a lawyer in all 
the worst measures of these two reigns. 
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was resolved to continue in the possession of the revenue, 
whether the parliament should grant it or no. He was 
equally decided not to accept it for a limited time. This, as 
his principal ministers told the ambassador, would be to esta- 
blish the necessity of convoking parliament from time to time, 
and thus to change the form of government by rendering the 
king dependent upon it ; rather than which it would be better 
to come at once to the extremity of a dissolution, and main- 
tain the possession of the late king’s revenues by open force.* 
But the extraordinary conduct of this house of commons, so 
unlike any that had met in England for the last century, ren- 
dered any exertion of violence on this score quite unnecessary. 

The behaviour of that unhonoured parliament, which held 
its two short sessions in 1685, though in a gi cat ip.,riiamont 
measure owing to the fickleness of the public mindr’^ 
and rapid* ascendancy of tory principles during the late years, 
as well as to a knowledge of the king’s severe and vindictive 
temper, seems to confirm the assertion strongly made at the 
time within its walls, that many of. the membersjiad .been 
uuduly returncd.t The notorious facts, huleed, as to th(^ 
forfeiture of corporations throughout the kingdom, and their 
re-grant under such restrictions as might serve the purpose 
of the crown, stand in need of no confirmation. Those who 
look at the debates and votes of this assembly, their large 
grant of a permanent revenue to the annual amount of two 
millions, rendering a frugal prince, in time of peace, entirely 
out of all dependence on his people ; their timid departure 
from a resolution taken to address the king on the only mat- 
ter for which they were really solicitous, the enforcement of 
the penal laws, on a suggestion of his displeasure t *, their 


Yet, after the Revalutlon, they both be- 
came tory patriots, and jealous assertors 
of freedom against the government of 
William III. Barillon, however, takes 
not^e that this illegal continuance of 
the revenue produced much discontent. 
Fox's Appendix, 39. And Rochester 
told him that North and Halifax would 
have urged the king to call a parliament, 
in order to settle the revenue on a lawful 
basis, if that resolution had not been 
taken by himself. Id. p. 20. The king 
thought it necessary to apologize to 


Barillon for convoking parliament. Id. 
p. 18. Dairy mple, p. 100. 

* Dalryraple,p. 142. The king alludes 
to this possibility of a limited grant with 
much resentment and threatening, in his 
speech on opening the session. 

t Fox, Appendix, p. 93. Lonsdale, 
p.®5. Ralph, 860. Evelyn, i* 561. 

^ For this curious piece of parlia- 
mentary inconsistency, see Reresby’s 
Memoirs, p. 113. ; and Barillon in the 
Appendix to Fox, p. 95. « II s’est passe 

avant hier une chose de grande consc- 
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bill eatit led, for the preservation of his majesty’s person, full 
of dangerous jijn^v^^ions in the law of treason, especially one 
most unconstitutional clause, that any one moving in either 
Bouse of change descent of the crown 

should uusur the penalties of that offence * ; their supply of 
700,000/., after the suppression of Monmouth’s rebellion, 
tor fhe support of a sliding armyt; will be inclined to 
believe that, had James been as zealous Tor the church of 
England as his father, he would have succeeded in establish- 
ing a power so nearly despotic, that neither the privileges of 
parliament, nor much less those of privfite men, would have 
stood in his w^y. The prejudice which the two last Stuarts 
had acquired in favour of the Roman religion, so often de- 
plored by thoughtless or insidious writers as one of the worst 
consequences of their father’s ill fortune, is to be accounted 
rather among the most signal links in the chain of causes 


quence dans la chambre basse: il fut 
propose le matin que la chambre se met- 
toit en comite I’apr^s diner pour con- 
siderer la harangue du roy sur I’afFaire 
de la religion, et savoir ce qui devoit 
etre entendu par le terme de religion 
protestante. La resolution fut prise una- 
nimement, et sans contradiction, de fiiire 
une adresse au roy pour le prior de 
faire unq proclamation pouf I’ex^cution 
des loix COntre tons les non-conformistes 
gcn6ralemeut, e’est-d-dire, contre tous 
ceux qui ne sent pas ouvertement de 
r^glise Anglicane; cela enferme lespres- 
bit^riens et tous les sectaires, aussi bien 
ue les catholrques Komains. La malice 
e cette resolution fut aussitot reconnu 
du roy d’Angletgrre, et de ses ministres; 
les principaux de la chambre basse furent 
mandes, et ceux que sa majeste Britan^ 
nique crolt etre dans ses int6rets ; il leur 
fit une r^primande severe de s’etre laisscs 
s^duire et entrainer a une resolution si 
dangereuse et si peu admissible. II leur 
ddclara quo, si Ton persistoit a lui faire 
une pareille adresse, il repondroit a la 
chambre basse en termes si d^cisifs et si 
ferrnes qu’on ne retourneroit pas a lui 
ftire une pareille adresse. La mani^re 
dont sa majesty Britannique s’etplique 
produisit son effet hier matin ^ et le 
chambre basse rejeta tout d’une voix ce 
que avoit resolu en comite le jour 
auparavant.” 


Tlie only man who behavpd with dis- 
tinguished spirit in this wretched parlia- 
ment was one in whose political life there 
is little else to praise, sir Edward Sey- 
mour. He opposed the grant of the 
revenues for life, and spoke strongly 
against the illegal practices in the elec- 
tions. Fox, 90. 9S. 

* Fox, Appendix, p. 156. “ Provided 

always, and be it further enacted, that if 
any peer of this 1 ealm, or member of the 
house of commons, shall move or propose 
in either house of parliament the disheri- 
son of the rightful and true heir of the 
crown, or to alter or change the descent 
or succession of the crown in the light 
line ; such offence shall be deenicd and 
adjudged high treason, and every person 
being indicted and convicted of such 
treason, shall be proceeded against, and 
shall suffer and forfeit as in other cases 
of high treason mentioned in this act.” 

See what lord Lonsdale says, p. 8., 
of this bill, which he, among others, con- 
trived to weaken by provisoes, so that it 
was given up. 

f Pari. Hist. 1372. The king's speech 
had evidently shown that the supply was 
only demanded for this purpose. The 
speaker, on presenting the bill for settling 
the revenue in the former session, claimed 
it as a merit that they had not inserted 
any appropriating clauses. Pari. Hist 
1359. 
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through which^ a gracious Providence has favoured the con- 
solidation of our liberties and welfare, ^istbiug )e:^s„than a 
motive more universally operating than the interests of civil 
Cr^edpi»‘Wonld have stayed the cwnplianjt spirit pf this un- 
worthy parliament> or rallied, for a time at least, the sup- 
porters of indefinite prerogative under a banner they king’s inten. 
abhorred. We know that the king^s intention was 
to obtain the repeal of the habeas corpus act, a law 
which he reckoned as destructive of monarchy as the test 
was of the catholic religion.* And I see no reason to sup- 
pose that he would have failed of this, had he not given 
alarm to his high-church parliament, by a premature mani- 
festation of his design to fill the civil and military employ- 
ments with the professors of his own mode of faith. 

It has been doubted by Mr. Fox whether James had, in 
this pait of his reign, conceived the projects commonly im- 
puted to him, of overthrowing, or injuring by any direct acts 
of power, the protestant establishment of this kingdom. 
Neither the copious extracts from Barillon’s correspondence 
with his own court, published by sir John Dalrymple and 
himself, nor the king’s own memoirs, seem, in his opinion, 
to warrant a conclusion that any thing fiirther wjis intended 
than to emancipate the Roman catholics from the severe re- 
stiictions of the penal laws, securing the public exercise of 
their wH)fship from molestation, and to replace them upon an 
equality as to civil offices, by abrogating the test act of the 
late 1 eign. t We find nevertheless a remarkable conversation 
of the king himself with the French ambassador, which leaves 
an impression on the mind that his projects were already 
irreconcilable with that pledge of support he had rather 

* Reresby, p, 1 10. Banllon, in Fox’*? says only etablir le libre exercicc de la 
Appendix, pp. 93, 127, &c. “ Le feu roi religion cathohque, and by the general 

d’Angleteric et celui-ci m’ont souvent tenor of bis correspondence. But though 
dit, tju’un gouverncinent ne peut sub- the primary object was toleration, I have 
sister avec une telle loi." Dalrymple, no doubt but that they conceived this 
P* _ was to end in establishment. See what 

f This opinion has been well sup- Barillon says, p 84.; though the legal 
ported by Mr. Serjeant Geywood (Vin- reasoning is false, as might be expected 
dication of Mr. Fox’s History, p. 154.). from a foreigner. It must at all events 
In some few of Banllon’s letters to the be admitted that the conduct of the king 
king of France, he speaks of James’s in- after the formation of the catholic junto 
tention etablir la religion cathoJique ; but in 1686, demonstrates an intention of 
these perhaps might be explained by a overthrowing the Anglican establish- 
far greater number of passages, where he nicnt. 
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unadvisedly given to the Anglican church al his accession. 
This interpretation of his language is confirmed by the 
expressions used at the same time by Sunderland, which are 
more unequivocal, and point at the complete establishment of 
the catholic religion."^ The particular care displayed by James 
in this conversation, and indeed in so many notorious instances, 
to place the army, as far as possible, in the command of 


• “ II [le roy] me repondit a ce que 
je venois de dire, que je connoissois le 
fond de ses intentions pour I’^tablisse- 
ment de la religion catholiq’ue ; qu’il 
n’esperoit en venir a bout que par I’assist- 
ance de V. M ; que je voyois qu’il venoit 
de donner des emplois dans ses troupes 
aux catholiques aussi bien qu’aux pro- 
testans ; que cette egalite fachoit beau- 
coup de gens, mais qu’il n’avoit pas laissd 
passer une occasion si importante sans 
s’en pr6valoir; qu’il feroit de meine Ti 
I’t'gard des cboscs practicables, et que je 
voyois plus clair sur cela dans ses des- 
seins que ses propres ministres, s’en <'>tant 
souvent ouvert avec moi sans reserve.” 
P. 104. In a second conversation imme- 
diately afterwards, the king repeated, 
que je connoissois Ic fond de ses des- 
seins, et que je pouvois repondre que 
tout son but etoit d’etablir la religion 
catliolique ; qu’il ne perdroit aucune oc- 
casion de la faire . . . que peu <i peu il 
va a sort but, et que ce qu’il fait pre- 
sentement emporte necessaiiement I’ex- 
ercice libre de la religion catbolique, qui 
se trouvera 6tabli avant qu’un acte de 
parlement I’autorise ; que jc connoissois 
assez; I’ Angleterrc pour savoir que la pos- 
sibilite d’avoir des emplois et des charges 
fera plus de catholiques que la permis- 
sion de dire des«messes publiques ; que 
cependant il s’attendoit que V. M. ne 
Tabandonneroit pas,” &c, P. 106. Sun- 
derland entered on the same subject, 
saying, ” Je ne sais pas si Ton voit en 
France Ics choses comrae elles sont ici ; 
mais je defie ceux qui Ics voyent de pr^s 
de ne pas connbitre que le roy raon 
raaitre n’a rien dans le cocur si avant que 
I’envie d’etablir la religion cathedique; 
qu’il ne pent meme, selon le bon sens^et 
la droite raison, avoir d’autre but ; que 
sans cela il ne sera jamais en sdret^, et 
sera toujours expos6 au *^Ie indisoret de 
ceux qui ^chaufferont les peuples centre 
la catholicitf*, tant qu’elle ne sera pas 
plus pleinement 6tablic ; il y a une autre 


chose certaine, e’est que ce plan la nc peut 
reiissir que par un concert et unc liaison 
^troite avec le roi votre maitre ; e’est un 
projet qui ne peut convenir qu’a lui, ni 
r^ussir que par lui. Toutes les autres 
puissances s’y opposeront ouvertement, 
ou le traverscront sous main. On salt 
bien quo cela ne convient point au prince 
d’Orange ; mais il ne sera pas cn etat 
de I’empecher si on veut se conduire en 
France comme il est rn^cessairc, e’est-a- 
dire manager I’amitic du roy d’Angle- 
terre, et le contenir dans son projet. Je 
vois clairement rapprchciiblon que beau- 
coup dc gens ont d’unc liaison avec la 
France, et les efforts qu’on fait pour 
I’affoiblir ; mais cela nc sera au pouvoir 
de personne, si on n’en a pas envio dc 
France ; e’est siir quoi il faut quo vous 
vouz expliquiez nettement, que \ous 
fassiez connoitre que le roi votre maitre 
veut aider de bonne foi Ic roi d’ Angleterrc 
a ctablir fermement la religion eatho- 
lique.” 

The word plus in the abo’ve passage is 
not in Dalrymple’s extract from this 
letter, vol. ii. part ii pp. 174. 187. Yet 
for omitting this word Serjeant Hey wood 
(not having attended to Dalrymple) cen- 
sures Mr. Rose as if it had been done 
purposely. Vindic. of Fox, p. 154. But 
this is not quite judicious or equitable, 
since another critic might suggest that it 
was purposely interpolated. No one of 
common candour would suspect this of 
Mr. Fox ; but his copyist, I presume, 
was not infallible. The word plus is 
evidently incorrect. The catholic reli- 
gion was not established at all in any 
positive sense ; what room could there be 
for the comparative? M. Mazurc, who 
has more lately perused the letters of 
Barillon at Paris, prints the passage 
without plus. Hist, de la Rivol. ii. 36. 
Certainly the whole conversation here 
ascribed to Sunderland points at some- 
thing far beyond the free exercise of the 
Romao catholic religion. 
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catliolir officer^, has very much the appearance of his looking 
towards the employment of force in overthi owing the pro- 
testant cliuiTh, as well as the civil privileges of his subjects. 
Yet he probably entertained confident hopes, in the outset of 
Ills reign, that he might not be driven to this necessity, or at 
least should only have occasion to restrain a fanatical populace. 
He would rely on the intrinsic excellence of his own religion, 
and still more on the temptations that his favour would hold 
out. For the repeal of the test would not have placed the 
two leligions on a fair level. Catholics, however little quali- 
fied, would have filled, as in fact they did under the dispensing 
))ower, most of the principal stations in the court, law, and 
ai my. The king told Barillon, he was well enough acquainted 
with England to be assured, that the admissibility to office 
would make more catholics than the right of saying mass 
publicly. Theie was, on the one hand, a prevailing laxity of 
piinciple in the higher ranks, and a corrupt devotedness to 
power for the sake of the emoluments it could dispense, which 
encouraged the expectation of such a nominal change in leli- 
giou as had hajqiened in the sixteenth century. And, on the 
other, much was hoped by the king from the church ilself. 
He had sepaiated from her communion in consequence of the 
aigunients which her own divines had furnished; he had 
cons ersed with men bred in the school of Laud; and was 
slow" to believe that the conclusions which he had, not perhaps 
\inieasonahly, derived from the semi-protestant theology of 
his father’s reign, would not appear equally irresistible to all 
minds, when free from the clanger and obloquy tliat had 
attended thcmi. Thus bj a voluntary return of the clergy 
and nation to the licisom of the" catholic church, lie mi^t 
both obtain an immortal renown, and secure his prerogative 
against that religious jealousy which liad always been the 
aliment of political faction^.* Till this revolution however 

* It IS curious to rem iric that both a protestant, his encroachments on the 
James and Louis considered the rc-cs- rights ol his subjects would not have 
tahlishment of the catholic religion and of been less than they were, though not 
the royal authority as closely connected, exactly ot the same nature , but the 
and parts of one great system llarillon mam object of his reign can hardly be 
in 1 ox, Append. 19 57. Ma?urc, i 346 denied to have been either the full toler- 
Mr. Fox maintains (Hist p 102 ) that ation, or the national establishment, ot 
the great object ol the former was ahso- the church of Rome. Mr Fox’s remark 
lute power rather than the interests of must, at all esents, be limited to the 
popery. Doubtless, it James had been year 1685 
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could be brought about, he determined to court the church of 
England, whose boast of exclusive and unlimited loyalty could 
hardly be supposed entirely hollow, in order to obtain the 
repeal of the penal laws and disqualifications which affected 
that of Rome* And though the maxims of religious toler- 
ation had been always in his mouth, he did not hesitate to 
nr ppiti ate her with the most acceptable sacrifice, the per§ecu- 
non^r ^n-cbnform iriinisters. He loohed upon the dis- 
senters^aTm^ of repiibtican principles ; and if he could have 
made his bargain for the free exercise ot the catholic worship, 
I see no reason to doubt that he would never have announced 
his general indulgence to tender consciences.’^ 

.oLtbe .jpighty 

The laity of every class, 


most equally with the presby- 



Jarnes de- 
ceived as to 

tiuns of his te£Euw^.jtisau» entertabed an inveterate abhorrence 
Romish superstition. Their first education, 
the usual tenor of preaching, far more polemical than at pre- 
sent, the books most current, the tradition of ancient cruelties 
and conspiracies, rendered this a cardinal point of religion 
even with those who had little beside. Many still gave credit 
to the popish plot ; and with those who had been compelled 
to admit its general falsehood, ti tfiy r emained, as is frequently 
the case, 314 of disfe suspicion, like the 


♦ Fox, Appendix, p. 33. Ralph, 869. 
The prosecution of Baxter, for what was 
called reflecting on the bishops, is an 
instance of this. State Trials, ii. 494. 
Notwithstanding James’s affected zeal for 
toleration, he did not scruple to congra- 
tulate Louis on,, the success of his very 
different mode of converting heretics. 
Yet I rather believe him to have been 
really averse to persecution ; though with 
true Stuart insincerity he chose to flatter 
his patron. Dalrymple, p. 177. A book 
by Claude, published in Holland, entitled 
“ Plaintes des Protestans cruellement 
opprim^s dans le royaume de France,” 
was ordered to be burned by the hang- 
man, on the complaint of the French 
ambassador, and the translator and printer 
to be inquired after and jirosecuted. 
Lond. Gazette, May 8. 1686. Jefferies 
objected to this in council as unusual j 
but the king was determined to gratify 
his most Christian brother. Mazure, ii. 


122. It is said also that one of the rea- 
sons for the disgrace of lord Halifax was 
his speaking warmly about the revocation 
of the edict of Nantes. Id. p. .55. Yet 
James sometimes blamed this himself, so 
as to displease Louis. Id. p. 56. In fact, 
it very much tended to obstruct his own 
views for the establishment of a religion 
which had just shown itself in so odious 
a form. For this reason, though a brief 
was read in churches for the sufferers, 
special directions were given that there 
should be no sermon. It is even said 
that he took on himself the distribution 
of the money collected for the refugees, 
in order to stop the subscription ; or at 
least that his interference had that effect. 
TTie enthusiasm for the French protest- 
ants was such that single persons sub- 
scribed 500 or 1000 pounds ; which, 
relatively to the opulence of the kingdom, 
almost equals any munificence of this age. 
Id. p. 123. 
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which attachc^jjt^elf to all the 
ot^cts^ ot.thatxaluamy'. ..qI enhanced by 

^ejnsplenl^ injudicious coufideac^.jaf JtJia 
especially thp prieats^iu their deaimwjij^r*, their langu^g^^ 
th|i| . puhhffltip^^s. Meanwhile a considerable change had 
been wrought in the doctrinal system of the Anglican church 
since the Restoration. The men most conspicuous in the 
reign of Charles II. for their writings, and for their argu- 
mentative eloquence in the pulpit, were of the class who had 
been denominated Latitudinarian divines ; and, while they 
maintained the principles of the Kemonstrants in opposition 
to the school of Calvin, ^powerful. wd.J 400 qp^ 
porters of the protestant cause against Rome. They made 
none of the dangerous concessions which had shaken the faith 
of the duke and duchess of York; they regretted the disuse 
of no superstitious ceremony ; they denied not the one essential 
characteristic of the Reformation, the right of private judg- 
ment ; they avoided the mysterious jargon of a real presence in 
the Lord’s Supper. Thus such an agreement between the 
two churches as had been projected at different times was 
become far more evidently impracticable, and the separation 
more broad and defined, t These men, as well as others who 
do not properly belong to the same class, were now distin- 
guished by their courageous and able defences of the Reform- 

• It is well known that the house of to these crown prosecutions ; and a con- 
cornmons, in 1685, would not pass the hcientious tory would be loth to vote 
bill for reversing lord Stafford’s attainder, for it. 

against which a few peers had entered a f “ In all the disputes relating to that 
\ery spirited protest. Pari. Hist. 1361. mystery before the civil wars, tVie church 
Barillon says, this was “ parce que dans of England protestant writers owned the 
le preambule il y a des mots inseres qui real presence, and only abstracted from 
semblent favoriser la religion catholique ; the modus or manner of Christ’s body 
cela seul a retarde la rehabilitation du being present in the cucharist, and there- 
comte de Stafford dont tous sont d’accord fore durst not say but it might be there 
a I’egard du fond ” Fox, App. p. 110. by transiibstantiation as well as by any 
But there was another reason which might other way. ... It was only of late years 
have weight. Stafford had been convicted that such principles have crept into the 
on the evidence, not only of Oates, who church of England ; which, having been 
had been lately found guilty of perjury, blown into the parliament house, had 
but of several other witnesses, especially raised continual tumults about religion 
Dugdale and Turberville. And these ever since. Those unlearned and fanatical 
men had been brought forward by the notions were never heard of till doctor 
government against lord Shaftesbury and Stillingfleet’s late invention of them, by 
College, the latter of whom had been which he exposed himself to the lash, not 
hang^ on their testimony. The reversal only of the Roman catholics, but to that 
of lord Stafford’s attainder, just as we of many of the church of England con- 
now think it, would have been a disgrace trovertists too.” Life of James, ii. 146. 
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ation. The victory, in the judgment of the nation, was wholly 
theirs. Rome had indeed her proselytes, but such as it would 
have been more honourable to have wanted. The people 
^j^egrd ^spmetimes with indignation, or rather with contempt, 
t^|it ^ unprincipled minister, a temporising bishop, or a 
licenrious poet, had gone over to the side of a monarch who 
ipe.de with his religion the only certain path to 

% favour. 

The short period of a four years’ reign may be divided by 
several distinafuishinff points of time, which make 

Proro/^ation _ “ • ^ i /» 

niany clianges in the posture ot government. 

JFrom the Jfcing’s accession to the prorogntipn of par- 
3D, he.had acted apparently in 

fhc party that had supported him in 

Jus brother rnign, of. which Ins own seemed the natural 
and almost undistiiiguishable continuation. This party, which 
had become incomparably stronger than the opposite, liad 
greeted him with such unbounded professions*, the temper 
of its representatives had been such in the first session of 
parliament, that a prince less obstinate than James might 
have expected to succeed in attaining an authority which the 
nation seemed to offer. A rebellion speedily and decisively 
quelled confirms every government ; it seemed to place his 
own beyond hazard. Could he have been induced to change the 


* See l^ondou Gazettes, ] 685 , passim ; 
the most remarkable are inserted by Ralph 
and Kennet, I am sure the addresses 
which we have witnessed in this age 
among a neighbouring people are not on 
the whole more fulsome and disgraceful. 
Addresses, hovve.ier, of all descriptions, 
as we well know, arc generally the com- 
position of some zealous individual, whose 
expressions are not to be taken as entirely 
those of the subscribers. Still these are 
sufficient to manifest the general spirit 
of the times. 

The king’s popularity at his accession, 
which all contemporary writers attest, 
IS strongly expressed by lord Lonsdale. 
“ llie great interest he had in his brother, 
so that all applications to the king secamed 
to succeed only as he favoured tl^em, and 
the general opinion of him to be a prince 
steady above all others to his word, made 
him at that time the most popular prince 
that had been known in England for a 


long time. And from men’s attempting 
to exclude him, they, at this junctuie of 
time, made him their darling; no more 
was his religion terrible ; his magnani- 
mous courage, and the iiardships he had 
undergone, were the discourse of all men. 
And some reports of a misunderstanding 
betwixt the French king and him, occa- 
sioned originally by the marriage of tlie 
lady Mary to the prince of Orange, in- 
dustriously spiend ahioad to amuse the 
ignorant, put men in hopes of what they 
had long wished ; that, by a conjunction 
of Holland and Spain, &c., we might have 
been able to reduce France to the terms 
of the Pyrenean treaty, which was now 
become the terror of Christendom, we 
never having had a prince for many ages 
that had so great a reputation for expe- 
rience and a martial spirit.” P. 3. This 
last sentence is a truly amusing contrast 
to the real truth. 
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order of his designs, and accustom the people to a military 
force, and to a prerogative of dispensing with statutes of 
temporal concern, before he meddled too ofiitensibly with their 
religion, he would possibly have gained both the objects of 
his desire. Even conversions to popery might have been 
more frequent, if the gross solicitations of the court had not 
made them dishonourable. But, neglecting the hint of a 
])rudent adviser, that the death of Monmouth left a far more 
dangerous enemy behind, he suffered a victory that might 
have insured him success to inspire an arrogant confidence 
that led on to destruction. Master of an army, and deter- 
mined to keep it on foot, he naturally thought less of a good 
understanding with parliament.* He had already rejected 
tile proposition of employing bribery among the members, 
an expedient very little congenial to his presumptuous tem- 
])er and notions of government, t They were assembled, in 
his opinion, to testify the nation’s loyalty, and thankfulness 
to their gracious prince for not taking away their laws 
and liberties. But, if a factious s[)irit of opposition should 
once prevail, it could not be his fault if he dismissed them 
till more becoming sentiments should again gain ground. J 


* “ On voit qu’insensibloment les ca- 
tholiques auiont les armes a la main; 
r’est un etat bien difFeicnt de I’oppression 
ou ils etoient, ct doiit les ))r()testans zeles 
re^'oivent line gramlc mortification ; ils 
>oyent bicn qiiL le roy d’Anglctcrrc fera 
Ic reste (juaiid il le pourra. La levee des 
troupes, qm seront bientot completes, fait 
juger qiie le roy d’Angleterre vent etre 
en etat dc se fairo idieir, ct de n’etre pas 
gene par les loix qui se troiiveront con- 
traires k ce (ju’d vent etablir.” Barillon, 
in Fox’s Appendix, 111. “II me paroit 
(he says, June 25.), que le roy d’Angle- 
terre a ^te fort aise d’avoir ime pretexte 
dc lever des tioupes, et qu’il croit que 
rentreprise de M. le due dc Monmouth 
ne servira qu’a le rendre plus inaitre de 
sons pays.” And on July 30. ; “ I..e pro- 
jet du roy d’Angleterre est d’abolir en- 
ticrement les milices, dont il a reconnu 
I’inutilite et le danger en cette derni^re 
occasion ; et de faire, s’il est possible, 
que le pailcmciit 6tablisse le fond destine 
pour les milices a I’cntreticn des troupes 
regimes. Tout cela change entierement 
I’^itat de ce pays ici, et met les Anglois 


dans line condition bien difFerente dc 
Celle ou ils out otejusquesa present Ils 
le connoissent, et voyent bicn qu’un roy 
de diffcrcnte ri'ligion que cello du pays, 
et (jui se trouve arme, ne rcnonccia pas 
aisiMiU'iit aux avuntages que lui donne la 
defaite des lebelles, et les troupes qu’il a 
sur pied.” And aftenvaids: “ Le roi 
d’Angleterre m’a dit que quoiqu’il arrive, 
il conservera les troupes sur pied, ijuand 
meme le parlement ne li-’ donneroit pour 
les entretenir. 11 connoit bien que le 
parleinent verra mal volontiers cet eta- 
blissement ; mais il veut etre assure du 
dedans do son pays, et il croit ne le pou> 
voir etre sans cela.” Dairy tuple, 109. 
170. 

f Fox’s App. 69. Dalrymple, 153. 

f It had been the intention of Sunder- 
land and the others to dissolve parlia- 
ment, as soon as the revenue for life 
should be settled, and to rely in future 
on the assistance of France. Fox’s App. 
59, 60. Mazurc, i. 432. But this was 
prevented, partly by the sudden invasion 
of Monmouth, which made a new session 
necessary, and gave hopes of a large sup- 
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Hence he did not hesitate to prorogue, and eventually to 
dissolve, the most compliant house of commons that had been 
returned since his family had sat on the throne, at the cost of 
700,000/., a grant of supply which thus fell to the ground, 
rather than endure any opposition on the subject of the test 
and penal laws. Yet, from the strength of the court in all 
divisions, it must seem not improbable to us that he might, 
by the usual means of management, have carried both of 
those favourite measures, at least through the lower house 
of parliament.* For the crown lost the most important di- 
vision only by one vote, and had in general a majority. The 
very address about unqualified officers, which gave the king 
such offence as to bring on a prorogation, was worded in the 
most timid manner ; the house having rejected unanimously 
the words fiist inserted by their committee, requesting that 
his majesty would be pleased not to continue them in their 
employments, for a vague petition that ‘‘he would be gia- 
ciously pleased to give such directions that no apprehensions 
or jealousies may remain in the hearts of his majesty’s good 
and faithful subjects.”* 

Thj second period of this reign extends from the proroga- 
tiinu;iL..pagIiantent.tQ the dismissal of the eaxl of Rochester 
frogi thejr^ury ia During this time James, exas- 

perated at the reluctance of the commons to acquiesce m his 
measures, and the decisive opposition of the church, threw 
off the half restraint he had imposed on himself ; and showed 
plainly that, with a bench of judges to pronounce his com- 
mands, and an army to enforce them, he would not suffer the 
mockery of constitutional limitations to stand any longer in 
his way. TJwo important steps were made this yeai towards 

ply for the army; and partly by the to 138 In the I ife of Jiraes, 11 55, it 
unwillingness of the king of hrance to is said that it wis cained agiinst the 
advance as much money as the English motion by only four voices , and this I 
government wanted. In fact the plan of find confirmed by a manuscript account 
continual prorogations answered as well, of the debates (Sloane MSS 1470 ), 

* Journals, Nov. 14. Barillon says which gives the numbers 21 i to 208 
that the king answered this humble ad- The journal probably is mis-prmted, as 
dress, “avec des marques de fiert6 et de the court and country parties were very 
eoUre sur le visage, qui faisoit assep con- equal It is said in tins manuscript 
noitre ses sentimens ” Dalrymple, 172. that those who opposed the address op- 
See too his letter in Fox, 139 posed also the motion for requesting the 

A motion was made to ask the lords’ lords* concurrence in it , but James re- 
concurrence m this address, which, ac- presents it otherwise, as a device of the 
cording to the Journals, was lost by 212 court to quash the proceeding 
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thci accomplishi^eot qf bis designs, by the judginc^nl^pf the court 
of king^s bench in the case of sir Edward Hales*,, pqnfirming 
the right of the crown to dispense with the test act, and' by 
the establishment of the new ecclesiastical commission. 

The kings of England, if not inimemorially, yet from a 
very early era in our records, have exercised a pre-i Dispensing 
rogative unquestioned by parliament, and recognised jKed by Vhe 
by courts of justice, that of granting dispensations 
from the prohibitions and penalties of particular laws. The 
l angu a g e of ancient statutes was usually brief^nd careless, 
w]th.few or those attempts to regulate prospective contingen- 
cies, which, even with our pretended modern caution, are so 
^eiQLimp^irfect; and, as the sessions were never regular, 
sometimes interrupted for several years, there was a kind 
oj* necessity, or great convenience, in deviating occasionally 
from the xigour of a general prohibition; more often perhaps 
some motive of interest or partiality would induce the crown 
to infringe ou the legal rule. This dispensing power, how- 
ever, grew up, as it were, collaterally to the sovereignty of the 
legislature, which it sometimes appeared to overshadow. It 
was, of course, asserted in large terms by councillors of 
state, and too frequently by the interpreters of law. Lord 
Coke, before he had learned the bolder tone of his declining 
years, lays it down, that no act of parliament can bind the 
king from any prerogative which is inseparable from his per- 
son, so that he may not dispense with it by a non obstante ; 
such is his sovereign power to command any of his subjects 
to serve him for the public weal, which solely and inseparably 
is annexed to his person, and cannot be restrained by any act 
of parliament. Thus, although the statute U. (). c. 8. 
j)rovides that all patents to hold the office of sheriff’ for more 
than one year shall be void, and even enacts that the king 
shall not dispense with it ; yet it was held by all the judges 
in the reign of Henry VIL, that the king may grant such a 
patent for a longer term on good grounds, whereof he alone 
is the judge. So also the statutes which restrain the king 
from granting pardons in case of murder have been hekU 
void ; and doubtless the constant practice has been to dis- 
regard them.* 

• Coke, 12 Rep. 18. 

Q 
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This high and dangerous prerogative, nevertheless, was 
subject to several limitations, which none but the grosser 
flatterers of monarchy could deny. It was agneed among 
Jpvyers that the king could not dispense with the common 
nor with any statute prohibiting that which was malum 
in se, witk any right or interest of a private person, or 
Ci^rpj^tjpn The rules, however, were still rather compli- 
cated, the boundaries inflefinite, and therefore varying accord- 
ing to the political character of the judges. For many years 
dispensation^ had been confined to taking away such inca- 
pacity as either the statutes of a college, or some law of little 
consequence, perhaps almost obsolete, might happen to have 
created. action waa brought against 

sir Edw ard Hales, a I^man catholicjj in the name of his 

imposed by the test 

act, for acq)^p,tmg; the .comnussion of- coloiiel of a regiment, 

receiving the sacrament 
importance of the 
became visible, and the fate of the esta- 
hji^hed cops^titutiop secnu’d to hang upon the decision. The 
plaintiff’s advocate, Northey, was known to have received his 
fee from the other side, and was thence suspected, perhaps 
unfairly, of betraying his own cause t; but the chief justice 
Herbert showed that no arguments against this prerogative 
would have swayed his determination. Not content with 


* Vaughan’s Reports. Thomas v. Sor- 
rell, 333 [Lords’ Journals, 29th Dec, 
1666. “ The commons introduced the 

word ‘ nuisance’ into the Irish bill, m 
order to preveht the king’s di'^pt using 
with it. The lords did argue that it 
was an ill precedent, and that which will 
ever hereafter be held as a way of pre- 
venting the king’s dispensation with 
acts, and therefore rather advise to pass 
the bill without that word, and let it go 
accompanied with a petition to the king, 
that he will not dispense with it, this 
being a more civil way to the king. 
They answered well, that this do imply 
tiiat the king should pass their bill, and 
yet v ith design to dispense with it ; 
which is to suppose the king guilty of 
abusing them. And more, they produce 
precedents for it; namely, that against 
new buildings, and about leather, when 


the word nuisance is used to the jiiir- 
pose; and farther, that they do not rob 
the king of any right he ever had : for 
he never had a power to do hurt to his 
people, nor would exert ise it ; and there- 
fore, there is no danger in the passing 
this bill of imposing on his prerogative ; 
and concluded that they think they ought 
to do this, so as the people may really 
have the benefit of it when it is passed, 
&c. The lords gave way soon after- 
wards.” Pepys’s Diary, Jan. 9. 1666-7. 
Cijirendon speaks of this precaution 
against the dispensing powers as deroga- 
tory to the king’s prerogative ; “ divest- 
ing him of a trust that was inherent in 
him from all antiquity.” Life of Cla- 
rendon, p. 380.] 

f Burnet and others. This hardly 
appears by Northey’s argument. 
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treating the question as one of no difficulty, he grounded his 
decision in favour of the defendant upon principles that 
would extend far beyond the immediate case. He laid it 
down that the kings of England were sovereign princes, that 
the laws of England were the king’s laws ; that it was conse- 
quently an inseparable prerogative of the crown to dispense 
with penal laws in particular cases,^ for reasons of which it 
was the sole judge. This he called the ancient remains of 
the sovereign power and prerogative of the kin^s of England, 
which never yet was taken from them, nor could be. There 
was no law, he said, that might not be dispensed with by the 
supreme lawgiver (meaning evidently the king, since the pro- 
position would otherwise be impertinent) ; though he made a 
sort of distinction as to those which affected the subject’s pri- 
vate right. But the general maxims of slavish churchmen 
and lawyers were asserted so broadly, that a future judge 
would find little difficulty in making use of this precedent to 
justify any stretch of arbitrary power.* 

It is by no means evident that the decision in this parti- 
cular case of Hal(‘s, which had the approbation of eleven 
judges out of twelve, was against law. t The course of 
former precedents seems rather to furnish its justification. 
But the less untenable such a judgment in favour of the dis- 
peus^ing power might appear, the more necessity would men 
ofj’eflBCtion perceive of making some great change in the re- 
latious of the people towards their sovereign. A prerogative 
of setting aside the enactments of parliament, which in 
tiifling matters, and for the sake of conferring a benefit on 
individuals, might be suft’ered to exist with little mischief, 
became intolerable when exercised in contravention of the 
vvry principle of those statutes which had been provided for 
the security of fundamental liberties or institutions. Th us 
the test act, the great achievement, as it had been reckoned, 
of the protesttmt party, for the sake of which the most sub- 
servient of parliaments had just then ventured to lose the 
king’s favour, became absolutely , nugatory and ineffective, by 

* State Trials, xi. 11 65 — 1280. 2 The king had privately secured this 

Shower’s Reports, 475. opinion ol the bench in his favour before 

f The dissentient judge was Street ; the action was brought. Life of James, 
and Powell is said to bive doubted, ii. 78. 


U 2 



228 CONSTITUTIONAL HISTORY OF ENGLAND [ChA|J XIV. 

wliidiJtlia law UselX.did not ri^ct. Nor was 
it easy to provide any sufficient remedy by means of parlia- 
ment ; since it was the doctrine of the judges, that the king’s 
inseparable and sovereign prerogatives in matters of govern- 
ment could not be taken away or restrained by statute. The 
ynadyjjgiid assertion in a court of justice of this principle, 
which, though not by any means novel, had never been 
advanced in a business of such universal concern and interest, 
may be said to have sealed the condemnation of the house of 
Stuart. It made the co-existence of an hereditary line, 
Iclaiining a sovereign prerogative paramount to the liberties 
^tUey had vouchsafed to concede, incompatible with the security 
W prpbable duration of tliose liberties. This incompatibility 
is the true basis of the Revolution in 1(388. 

But, whatever pretext the custom of centuries or the 
authority of compliant lawyers might afford for these dispens- 
ations from the test, no legal defence could be made for the ^ 
jEcdesiasticai ccclesiastical commission of 1()8G. h igh-com- 

f rornmission court of Elizabeth had been altogether taken 

d^ loog parliament, which went on to pro- 
vjde that^no^new 4 ^a.ULtvShoald be erected with the like power, 

] u risdictiQiu ..aad>. ,autliQritv> Yet the commission issued by 

the werds of that, which had 
coiUrt under Elizabeth, omitting a few 
pajtkulara of little moment.* It is not known, I believe, at 
whose suggestion the king adopted this measure. The pre- 
eminence reserved by the commission to Jefferies, whose 
presence was made necessary to all their meetings, and the 
violence with which he acted in all their transactions on record, 
seem to point him out as its great promoter; though it is 
true that, at a later period, Jefferies seems to have perceived 
the destructive indiscretion of the popish counsellors. It dis- 
played the king’s change of policy and entire separation from 
that high-church party, to whom he was indebted for the 
throne ; since ^iJbfe^m^nifegt desigiii^ of the ecclesiastical com- 


• State Trials, xi. 1132. et seq., The 
members of the commission were the pri- 
mate Sancroft (who never sat), Crew, and 
Sprat, bishops of Durham and Rochester, 
the chancellor Jefferies, the earls of Ro- 


chester and Sunderland, and chief justice 
Herbert. Three were to form a quorum, 
but the chancellor necessarily to be one. 
Ralph, 929. Tlie earl of Mulgrave was 
introduced afterwards. 
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mid the yoke of pro- 

tfista»t-0eel. The proceedings against the bishop of London, 
and other instances of hostility to the established religion, are 
well known. 

. Elated by success and general submission, exasperated by 
the reluctance and dissatisfaction of those on whom he had 
I'elied for an active concurrence with his desires, the king 
feeems at least by this time to have formed the scheme of sub- 
verting, or impairing as far as possible, the religious 
establishment. He told Barillon, alluding to the ’eifStiling 
ecclesiastical commission, that God had permitted 
all the statutes which had been enacted against the catholic 
religion to become the means of its re-establishment.* But 
the most remarkable evidence of this design was the collation 
of Massey, a recent convert, to the deanery of Christ Church, 
with a dispensation from all th(» statutes of uniformity and 
other ecclesiastical laws, so ample that it made a prec<‘dent, 
and such it was doubtless intended to be, for bestowing any 
benefices upon members of the church of Rome. This dis- 
pensation seems to have been not generally known at the 
time. Burnet has stated the circumstances of Massey’s pro- 
motion inaccurately; and no historian, I believe, till the pub- 
lication of the instrument after the middle of the last century, 
was fully aware of the degree in which the king had tram- 
pled upon the securities of the established church in this 
transaction, t 

A deeper impression was made by the dismissal -of 
Rochester from his post of lord treasurer ; so nearly 

, . ^ . , , . /> 11 '' nismissal 

consequent on ms positive declaration or adherence 

1 *1- • r IT 111 - Hotbestcr 

to the protestant religion, alter the dispute held in 

his presence at the king’s particular command, between di- 

• Mazure, ii 130. college, they are oblif^ed There is also, 

t Henry Earl of Clarendon’s Papers, in the same book, a dispensation for one 
ii 278. In Gutch’s Collectanea Cun- Sclater, curate of Putney, and rector of 
osa, vol. i. p. 287., we find not only this Esher, from usihg the common prayer, 
licence to Massey, but one to Obadiah &c. &c. Id. p. 200. These are in May, 
Walker, master of University College, 16S6, and subscribed by Powis, the 
and to two fellows of the same, and one solicitor-general. The attorney- general, 
of Brazen-nose College, to absent them- Sawyer, had refused ; as we learn from 
selves from church, and not to take the Reresby, p. 133., the only contemporary 
oaths of supremacy and allegiance, or do writer, perhaps, who mentions this very 
any other thing to which, by the laws remarkable aggression on the established 
and statutes of the realm, or those of the church. 

Q 3 
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vines of both persuasions, that it had much the appearance of 
a resolution taken at court to exclude from the high offices 
of the state all those who gave no hope of conversion.* 
Clarendon had already given way to Tyrconnel in the govern- 
ment of Ireland ; the privy seal was bestowed on a catholic 
peer, lord Arundel ; lord Bellasis, of the same religion, was 
now placed at the head of the commission of the treasury ; 
Sunderland, though he did not yet cease to conform, made 
no secret of his pretended change of opinion ; the council- 
board, by virtue of the dispensing power, was filled with 
those who would refuse the test ; a small junto of catholics, 
with father Petre, the king’s confessor, at their head, took 
the managem(‘nt of almost all affairs upon themselves t; men 
whose known want of principle gave reason to expect their 
compliance, were raised to bishoprics ; there could be no 
rational doubt of a concerted scheme to depress and discoun- 
tenance the established church. The dismissal of Rochester, 
who had gone great lengths to preserve his power aiivl emo- 
luments, and would in all probability have concurred in the 
establishment of arbitrary power under a protestant sove- 
reign may be reckoned the most unecjui vocal evidence of 

’•‘ The catholic lords, according to years of the king’s reign. “ Lcs afTaires 
Bdrillon, had repres(‘nted to tlie king, de ce pays-ci,” sajs Bonrepos, in 16^6*, 
that nothinj^ could be done with pailia- “ ne roulent a present que sur la reli- 
ment, sb long as the treasurer caballed gion. Le roi est absolumcnt goiiverne 
against the designs of his majesty, par lcs catholiques. My lord Suiider- 
James promised to dismiss him if he did iand iie se niainticnt que par ceuv-ci, ct 
not change his leligion. Mazure, ii. 170 par son devouernent a faire lout ce iju’d 
The queen had previously been rendered croit etre agreablc sur ce point. 11 a le 
his enemy by the aits of Sunderland, secret des affaires dc Rome.” Mazuie, 
who persuaded |ier that lord and lady ii. 124. “ On fcroit ici,” says Baiillon, 

Rochester had favoured the king’s inti- the same year, “ ce qu’on fait cii 
niacy with the countess of Dorchester, France,” [that is, I suppose, dragonner 
in order to thwart the popish intrigue, et fusilier les heriitiques] “ si I’on jiou- 
Id. 149. “On voit,” says Uanllon, on voit esperer de reussir,” P. 127. 
the treasurer’s dismissal, “ qne la cabale f Hochester makes so very bad a 
catholique a entierement prevalu. On figure in all Barillon’s correspondence, 
s’attendoit depuis quelque temps a ce qiii that there really seems no want of can- 
est an ive au comte de Rqjphester ; mais dour in this supposition. He was evi- 
rexdcution fait encore une nouvelle im- dently the most active co-operator in the 
pression sur les esprits.” P.181. connexion of both the brothers with 

f Life of James, 74. Barillon fitc- France, and seems to have had as few 
quently mentions this cabal, as having compunctious visitings, where the church 
in effect the whole conduct of affairs in of England was not concerned, as Sun- 
their hands. Sund rland belonged to derland himself. Godolphin was too 
them ; but Jefferies, being reckoned on much implicated, at least by acquies- 
the protestant side, had, 1 believe, very cence, in the counsels of this reign ; yet 
little influence for at least the two latter we find him suspected of not wishing 
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the king’s intentions ; and from thence we may date the de- 
cisive measures that were taken to counteract them. 

It was, I do not merely say the interest, but the clear 
right and bounden duty, of the prince of Orange to 
watch over the internal politics of England, on ac- 
count of the near connexion which his own birth 
and liis marriage with the presumptive heir had created. He 
was never to be reckoned a foreigner as to this country, which, 
even in tlie ordinary course of succession, he might be called 
to govern. From the time of his union with the princess 
Mary, he was the legitimate and natural ally of the whig 
party ; alien in all his scmtiments from his two uncles, nei- 
ther of whom, especially .fames, treated him with much 
regard, on account ttierely of his attachment to religion and 
liberty, for he might have secured their aflection by falling 
into their plans. Before such dilferences as sul)sist(*d be- 
tween tlu'se pcTsonages, the bonds of relationshij) fall asunder 
like flax ; and William would have had at least the sanction 
of many precedents in history, if he had employed his influ- 
ence to excite sedition against Charles or James, and to 
thwart their a{lminlstration. Yet his corHlu(‘t appears to 
have b{‘en merely defensive ; nor had he the remotest con- 
nexion with the violent and factious proceedings of Shaftes- 
bury and his partisans. He played a very dexterous, but 
apparently very fair, game throughout the last years of 
Charles ; never losing sight of the popular party, through 
whom alone he could expect influence over England during 
the life of his father-in-law, while he avoided any direct rup- 
ture with the brothers, and every reasonable pretext for their 
taking offence. 

It has never been established by any reputable testimony, 
though perpetually asserted, nor is it in the least degree pro- 
bable, that William took any share in prompting the invasion 
of Monmouth.* But it is nevertheless manifest that he 

“ se passer entierement de parlement, of tlie first great disappointments with 
et a rompre netteraent avec le prince which the king met. But his dismissal 
d’Orange.” Fox, Append, p. 60 . from the treasury created a sensible 

If Rochester had gone over to the alarm. Dairy rnple, 179. 

Romanists, many, probably, would have * Lord Dartmouth wrote to say that 
followed : on the other hand, his steadi- Fletcher told him there were good 
ness retained the wavering. It was one grounds to suspect that the prince, un- 
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derived the greatest advantage from this absurd rebellion and 
from its failure ; not only, as it removed a mischievous ad- 
venturer, whom the multitude’s idle predilection had elevated 
so high, that factious men would, under every government, 
have turned to account his ambitious imbecility ; but as the 
cruelty with which this unhappy enterprise was punished 
rendered the king odious while the success of his arms 
inspired him with false confidence, and neglect of caution* 
Every month, as it brought forth evidence of James’s arbi- 
trary projects, increased the number of those who looked for 
deliverance to the prince of Orange, either in the course of 
succession, or by some special interference. He had, in fact, 
auMi^PJUgieT.Riotive fpr watching the coun^il^..onus father-in- 
l^>Y.lh^. Jia s. generally, heea kuowu. fhe king was, at his 
fiftyrhfth year,, an^.had no inale children; 


derbaiid, encouraged the expedition, with 
design to ruin the duke of Monmouth ; 
and this Dalrymple believes, p. 1 M6. It is 
needless to observe, that such subtle and 
hazardous policy was totally out of Wil- 
liam’s character : nor is there much more 
reason to believe what is insinuated by 
James ihimsclf (Maepherson’s Extracts, 
p. 141. Life of James, ii. S4.), that 
Sunderland had been in secret corre- 
spondence with Monmouth ; unless, in- 
deed, it were, as seems hinted in tfie latter 
woik, with the king’s knowledge. 

* The number of persons who suf- 
fered the sentence of the law, in the 
famous western assize of Jefferies, has 
been differently stated ; but according to 
a list in the Harleian Collection, n. 4689, 
it appears to be as follow s at Winches- 
ter, one (Mrs. Ligle) executed ; at Salis- 
bury, none ; at Dorchester, 74 executed, 
J71 transported; at Exeter, 14 executed, 
7 transported ; at Taunton, 1 44 executed, 
‘284 transported ; at Wells, 97 executed, 
393 transported. In all 330 executed, 
855 transported ; besides many that were 
left in custody for want of evidence. It 
may be observed, that the prisoners sen- 
tenced to transportation appear to have 
been made over to some gentlemen of 
interest at court; among others to str 
Christopher Musgrave, who did not blush 
to beg the grant of their unfortunate 
countrymen, to be sold as slaves in the 
colonies. 

The apologists of James II, have en- 


deavoured to lay the entire blame of 
these cruelties on Jefferies, and to repre- 
sent the king as ignorant of them. Roger 
North tells a story of his brother’s inter- 
ference, which is plainly contradicted by 
known dates, and the falsehood of wliich 
throws just suspicion on his numerous 
anecdotes. See State Trials, xi. 803. 
But the king speaks with apjiarcnt appro- 
bation of what he calls Jefferies’s cam- 
paign, in writing to the prince of Orange 
( Dalrymple, 165. ); ami 1 have heard that 
there are extant additional proofs of his 
perfect acquaintance with the details of 
those assizes : nor, indeed, can he he sup- 
posed ignorant of them Jefferies himself, 
liefore his death, declared that he had not 
been half bloody enough for him by 
whom he was employed. Burnet, 651. 
(note to Oxford edition, vol. iii.) Tlie 
king, or his biographer in his behalf, 
makes a very awkward apology for the 
execution of major Holmes, which is 
shown by himself to have been a gross 
breach of faith. Idfe of James, ii. 43. 

It is unnecessary to dwell on what 
may be found in every history ; the trials 
of Mrs. Lisle, Mrs. Gaunt, and alderman 
Cornish ; the former before Jefferies, the 
two latter before Jones, his successor as 
chief justice of K. B., a judge nearly as 
infamous as the former, though not alto- 
gether so brutal. Both Mrs. IJsle’s and 
Cornish’s convictions were without evi- 
dence, and consequently were reversed 
after the Revolution. State Trials, vol xi. 
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nor did the ^fliLegnls. hfiaitk. givje...i»«dbi.^oui^ 
pect the m. Every dream of the nation’s voluntary return 
to the churih of Rome must have vanished, even if the con- 
sent of a parliament could be obtained, which was nearly vain 
lo think of ; or if open force and the aid of France should 
enable James to subvert the established religion, what had 
the catholics to anticipate from his death, but that fearful re- 
action which had ensued upon the accession of Elizabeth? 
This had already so much disheartened the moderate part of 
Hheir body that they were most anxious not to urge forward 
a change, for which the kingdom was not ripe, and which 
was so little likely to endure, and used their influence to pro- 
mote a reconciliation between the king and prince of Orange, 
contenting themselves with that free exercise of their worship 
which was permitted in Holland.* 

luiod.who surrounded tlie~^thrame had bolder projects. A 
scheme was formed early in the king’s reign, to exclude the 
princess of Orange from the succession in favour of pianofset- 
|ier sister Anne, in the event of the latter’s conver- 
sion to the Romish faith. The French ministers at 
our court, Barillon and Bonrepos, gave ear to this har^ in- 
trigue. They flattered themselves that both Anne ana her 
husband were favourably disposed. But in this they were 
wholly irjistaken. No one could be more unconquerably fixed 
in her religion than that princess. The king himself, 
when the Dutch ambassador. Van Citers, laid be- kmg. 
fore him a document, probably drawn up by some catholics 
of his court, in which these audacious speculations were de- 
veloped, declared his indignation at so criminal a project. 


* Several proofs of this appear in the 
correspondence of Barillon. Fox, 135. 
Mazure, ii. 22. 'Hie nuncio, M. d’Adda, 
was a moderate man, and united with 
the moderate catholic peers, Bellasis, 
Arundel, and Powis. Id. 127. This 
party urged the king to keep on good 
terms with the prince of Orange, and to 
give way about the test. Id. 184. 255. 
They were disgusted at father Petre’s 
introduction into the privy council ; 308. 
353 But it has ever been the misfor- 
tune of that respectable body to suffer 
unjustly for the follies of a few. Barillon 


admits very early in James’s reign, that 
many of them disliked the arbitrary pro- 
ceedings of the court ; “ ils pr^tendent 
etre bons Anglois, c’est-a-dire, ne pas 
desirer que le roi d’Angleterre ote a la 
nation ses privileges et ses libertes.” 
Mazure, i. 404# 

William openly declared his willing- 
ness to concur in taking off’ the penal 
laws, provided the te.st might remain. 
Burnet, 694. Dalrymple, 184. Mazure, 
ii. 216. 250. 346. James replied that he 
must have all or nothing. Id. 353. 
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It waa not even in his power, he let the prince afterwards 
know by a niessag’e, or in that of parliament, according* to 
the principles which had been maintained in hiswiown behalf, 
to change the fundamental order of succession to the crown.* 
Nothing indeed can more forcibly paint the desperation of the 
popish faction than their entertainment of so preposterous a 
scheme. But it naturally increased the solicitude of William 
about the intrigues of the English cabinet. It does not ap- 
pear that any direct overtures were made to the prince of « 
Orange, except by a very few rnalecontents, till the embassy 
of Dykvelt from the States in the spring of I687. It was 

William’s object to ascertain, through that minister, 
th(» male- the real state of parties in England. Such as- 

contpnts to ^ • i i i tt n i 

suiaiices US lie earned back to Holland gave en- 
couragement to an enterprise that would have been 
equally injudicious and unwarrantable without them.t Danby, 
Halifax, Nottingham, and others of the tory as well as 
whig factions, entered into a secret correspondence with the 
prince of Orange ; some from a real attachment to the con- 
stitutional limitations of monarchy ; some from a conviction 
that, without open apostasy from the protestant hiith, thay 
could never obtain from James the priz(*s of their ambition. 
This must have been the predominant motive with lord 
Churchill, who never gave any proof of solicitude about civil 
liberty ; and his influence taught the princess Anne to dis- 
tinguihh her interest from those of her lather. It was about 
this time also that even Sunderland entered upon a mysteri- 
ous communication with the prince of Orange ; but whether 
he afterwards served his present master only to betray him, 
as has been generally believed, or sought rather to propitiate, 
by clandestine professions, one who might in the course of 
events become such, is not perhaps what the evidence already 
known to the world will enable us to determine. $ The 


♦ I do not know that this intrigue has 
been brought to light bt||||h'e the recent 
valuable publication of M. Mazure, cer- 
tainly not with such full evidence. See 
i. 417.; ii. 128. 180. 165. 167. 18^. 188. 
192. Barillon says to his master in one 
place ; — “ C’est une matiere fort deli- 
cate ii traiter. Je sais pourtant qu’on en 
parle au roi d’Angleterre ; et qu’avec le 


temps on ne d^sespere pas do troiiver des 
moyens pour faire passer la couronne 
sur la tete d’un heritier catholique. II 
faut pour cela venir 4 bout de beaucoup 
de choses qui ne sont encore que com- 
mencees. ” 

f Burnet. Dalrymple. Mazure. 

I The correspondence began by an 
affectedly obscure letter of lady Sunder- 
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apologists of Janies have often represented Sunderland’s 
treachery as extending back to the commencement of this 
reign, as if he had entered upon the king’s service with no 
other aim tlian to put him on measures that would naturally 
lead to his ruin. But the simpler hypothesis is probably 
nearer the truth : a corrupt and artful statesman could have 
better prospect for his own advantage than the power and 
popularity of a government which he administered ; it was a 
conviction of the king’s incorrigible and infatuated adherence 
to designs which the rising spirit of the nation rendered 
utterly infeasible, an apprehension that, whenever a free par- 
liament should be called, he might experience the fate of 
Strafford as an expiation for the sins of the crown, which 
determined him to secure as far as possible his own indem- 
nity upon a revolution that he could not have withstood.* 
The dismissal of Rochester was followed up, at no great 
distance of time, by the famous declaration for liberty . 

« . VI • 11 1 n«><lHrat)on 

or conscience, suspending the execution ot all penal toriibonyof 

i^»i 1*^11 

laws concerning religion, and freely pardoning all - 
otfences against them, in as full a maimer as if each individual 
had been named. He declared also his will and pleasure that 
jthe oaths of supremacy and allegiance, and the several tests 
f enjoined by statutes of the late reign, should no longer be 
1 requited of any one before his admission to offices of trust. 


land to the piince of Orange, dated 
March 7. 1687. Dali y tuple, 187. The 
meaning, however, cannot he mUundei- 
stood. Sunderland himself sent a short 
letter of compliment by Dykvelt, May 
‘i8., referring to what that envoy had to 
communicate Churchill, Nottingham, 
Rochester, Devonsliire, and others, wrote 
also by Dykvelt. Halifax was in corre- 
spomlence at the end of 1686. 

* Sunderland does not appear by the 
extracts from Barillon's letters, published 
by M. Mazure, to have been the adviser 
of the king’s most injudicious measures 
lie was united with the queen, who had 
more moderation than her husband. It 
is said by Barillon that both he and 
Petre were against the prosecution of 
the bishops : ii. 4d8. I'hc king himself 
ascribes this step to Jefferies, and seems 
to glance also at Sunderland as its ad- 


viser. Life of James, ii. 156. He speaks 
more explicitly as to Jefferies in JV^c- 
pherson’s Extracts, 151. Yet loid Cla- 
rendon’s Diary, li. 49., tends to acquit 
Jefferies. Probably the king had nobody 
to blame but himself. One cause of 
Suiidei land’s continuance in the apparent 
support of a policy which he knew to be 
destructive was his poveity. He was in 
the pay of France, and even impoitunate 
for its money. Ma/ure, 372 Dalrymple, 
270. et post. Louis only gave him half 
what he demanded. W ithout the blindest 
submission to* the king, he was every 
moment falling; and this drove him into 
a step as injudicious as it was unprinci- 
pled, his pretended change of religion, 
which was not publicly made till June, 
1688, though he had been privately re- 
conciled, it is said, (Mazure, ii. 463.,) 
more than a year before by father Petre. 
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laP.tive of this declaration was not so much to relieve 
AeJ^oinan catholics from penal and incapacitating* statutes, 
(which, since the king^s accession and the judgment of the 
court of king’s bench in favour of Hales, were virtually at an 
end,) as^ by extending to the protestant dissenters the same 
full measure of toleration, to enlist under the standard of 
arbitrary power those who had been its most intrepid and 
steadiest adversaries. It was after the prorogation of plirlia- 
ment that he had begun to caress that party, who in the first 
months of his reign had endured a continuance of their 
pel secution . * But the clergy in general detested the non- 
conformists hardly less than the papists, and had always 
abhorred the idea of even a parliamentary toleration. The 

L J 

farther thaa..ihe recognised 
preiwative of dispensing^^kh pjohibjtpiyc^tj^tUies. Instead 
otremoving the disability from individuals by letters patent, 
at .once^ in-e&cW-tbe soltimn ordinances of 
t he , leg islature. There was, indeed, a reference to the future 
concurrence of the two houses, whenever he should think it 
convenient for them to meet ; but so expressed as rather to 
insult, than pay respect to, their authority.t And no one 
could help considering the declaration of a similar nature just 
published in Scotland, as ihe best commentary on the present. 
In that he suspended all laws against the Roman catholics 
and moderate presbyterians, “ by his sovereign authority, 
prerogative royal, and absolute power, which all his subjects 
were to obey without reserve;” and its whole tenor spoke, in 
as unequivocal language as his grandfather was accustomed 
to use, his contempt of all pretended limitations on his will.t 
Though the constitution of Scotland was not so well balanced 
as our own, it was notorious that the crown did not legally 
possess an absolute power in that kingdom ; and men might 
conclude that when he should think it less necessary to ob- 
serve some measures with his English subjects, he would 
address them in the same strain. 

♦ “ This defection of those his majesty he hoped to do it in such a manner as 
had hitherto put the greatest confidence not to disgust quite the church-man 
in [Clarendon and Rochester], and the neither.” Life of James, ii. 102. 
sullen disposition of the church of En^- f London Gazette, March 18. 1687. 
land party in general, made him think it Ralph, 945 
necessary to reconcile another ; and yet J Ralph, 943. Mozure, ii. 207. 
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Those, indeed, who knew by what course his favour was 
to be sought, did not hesitate to go before and light Addresses in 
him, as it were, to the altar on which their country’s ''' 
liberty was to be the victim. Many of the addresses which 
fill the columns of the London Gazette in I687, on occasion 
of the declaration of indulgence, flatter the king with asser- 
tions of his dispensing power. The benchers and barristers 
of the Middle Temple, under the direction of the prostitute 
Shower, were again foremost in the race of infamy.* They 
thank him for asserting his own royal prerogatives, the 
very life of the law, and of their profession ; which preroga- 
tives, as they were given by God himself, so no power upon 
earth could diminish them, but they must always remain 
entire and inseparable from his royal person ; which preroga- 
tives, as the addressers had studied to know, so they were 
resolved to defend by asserting with their lives and fortunes 
that divine maxim, d Deo re.v, d reije t 

These addresses, which, to the number of some hundreds, 
were sent up from every description of persons, the clergy, 
the non-conformists of all denominations, the grand juries, 
the justices of the peace, the corporations, the inhabitants of 
towns, in consequence of the declaration, afford a singular 
contrast to what we know of the prevailing dispositions of 
the people in that year, and of their general abandonment 
of the king’s cause before the end of the next. Those 
from the clergy, indeed, disclose their ill-hurnour at the un- 
constitutional indulgence, limiting their thanks to some pro- 
mises of favour the king had made towards the established 
church. But as to the rest, we should have cause to blush 
for the servile hypocrisy of our ancestors, if there were not 
good reason to believe that these addresses were sometimes 
the work of a small minority in the name of the rest, and that 


* [But these addresses from the Mid- 
dle and Inner Temple, we are informed 
by sir J ames Mackintosh, “ from recent 
examination of the records of those bo- 
dies, do not appear to have been voted 
by either. The former, eminent above 
others for fulsome servility, is tradition- 
ally said to be the clandestine produc- 
tion of three of the benchers, of whom 


Chauncy, the historian of Hertfordshire, 
was one.” Hist, of James II., p. 177.] 
t London Gazette, June 9. 1687. 
Shower had been knighted a little before, 
on presenting, as recorder of London, an 
address from the grand jury of Middle- 
sex, thanking the king for his dteclara- 
tion. Id. May 12. 
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the ^rand juries and the magistracy in general had been so 
garbled for the king’s purposes in this year that they formed 
a very inadequate representation of that great class from 
which they ought to have been taken.* It was however very 
natural that they should deceive the court. The catholics 
were eager for that security which nothing but an act of the 
legislature could afford ; and James, who, as well as his 
minister, had a strong aversion to the measure, seems about 
the latter end of the summer of 1687 to have made a sudden 
change in his scheme of government, and resolved once more 
to try the disposition of a parliament. For this purpose, 
having dissolved that from which he could expect nothing 
hostile to the church, he set himself to manage the election of 
another in such a manner as to ensure his main object, the 
security of the Romish religion.t 

“ His first care,” says his biographer Innes, was to purge 
, , the corporations from that leaven which w as in danger 

New model- a. i 

corpomtmn!> Corrupting the whole kingdom ; so he appointed 
certain regulators to inspect the conduct of several’ 
borough towns, to correct abuses where it was practicable, 
and where not, by forfeiting their charters, to turn out such 


* London Gazette of 1687 and 1688, 
passim. Ralph, 946. 868. 'These ad- 
dresses gr6w more ardent after the queen’s 
pregnancy became known. They were 
renewed, of course, after^the birth of the 
prince of Wales. But scarce any ap- 
pear after the expected invasion was an- 
nounced. The tories (to whom add the 
dissenters) seem to have thrown off the 
mask at once, and deserted the king, 
whom they had so grossly flattered, as 
instantaneously as parasites on tlie stage 
desert their patron on the first tidings of 
his ruin. 

Tlie dissenters have been a little 
ashamed of their compliance with the 
declaration, and of their silence in the 
popish controversy during this reign. 
Neal, 755. 768. ; and see Biog. Brit, 
art. Alsop. The best excuses are, that 
they had been so harassed that it was not 
in human nature to refuse a mitigation of 
suflferiijg almost on any terms ; ’that they 
were by no means unanimous in their 
transitory support of the court ; and that 
they gladly embraced the first offers of 


an eijual indulgence held out to them by 
the church 

f “ The king, now finding that nothing 
which had the least appearance of no- 
velty, though never so well warranted by 
the prerogative, would go down with the 
people, unless it had the parliamentary 
stamp on it, resolved to try if be could 
get the penal laws and test taken off by 
that authority.” Life of James, il 1 34 
But it seems by M. Mazure’s authorities, 
that neither the king nor lord Sunder- 
land wished to convoke a paihament, 
which was pressed forward by the eager 
catholics: ii. 399., hi. 65. [The procla- 
mation for a new parliament came out 
Sept. 21. 1688. The king intended to 
create new peers enough to insure the 
repeal of the test ; Mazure, iii. 81. ; but 
intimates in his proclamation that he 
would consent to let Roman catholics 
remain incapable of sitting in the lower 
house. Id. 82. Ralph, 1010. But this 
very proclamation was revoked in a few 
days.] 
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rotten members as infected the rest. But in this, as in most 
other cases, the king had the fortune to choose persons not 
too well qualified for such an employment, and extremely dis- 
agreeable to the people ; it was a sort of motley council made 
catholics and presbjleri^is, a'^'cdmgosTtiou yvJuch^.wns 
sur^neverTd ITplcf .together# or that tsould probably unite 
iiPai^^^methjD(l yi^itable to both their ipteie^ts; 

the.publie odium by their too atbi- 
trary ways of turning out and putting in \ and yet those who 
weie thus intruded, as it were, b^ force, being of the pres- 
byterian party, were by this time become as little iiiclinablei 
to favour the king’s intentions as the excluded member s,”* 
This endeavour to violate the legal rights of electors as 
well as to take away other vested franchises, by new modelling 
coi'porations through commissions granted to regulators, was 
the most capital delinquency of the king’s gover-nment ; be- 
cause it tended to preclude any reparation for the rest, and 
directly attacked the fnrrdameutal constitution of the state.t 
But, like all his other measures, it displiyed not more ill-will^ 
to the liberties of the nation than inability to overthrow them. 
The catholics wer’e so small a body, and so weak, especially 
in corporate towns, that the whole eflbct jrroduced by the 
I’t'guluturs was to place murricipal powx‘r and trust in the 
hands of the no u-coufor mis ts*,. those precarious and unfaithful 
ahi^;;s of the court, whose resentment of past oppression, here- 
ditary attach ruent to popular principles of govcnrment, and 
inveterate abliorrerrce of popery, w'ere notio he effaced bj' ari 
unnatural coalition. Hence, though they availed themselves, 
and surely wdlhout reproach, of the toler ation held out to them, 
and even took the benefit of tire scheme of regulation, so as 
to fill the coi’porafion of London and many others, they p.er e. 
as is confessed above, too much of Englishmen audpiotC§hm{s 
purpp^ps^pfjlhe cbmt. TThe wiser part of the church- 
nren made secret overtur es to their party ; and by assurances 
of a toleration, if not also of a comprelrension within the 
Anglican pale, wmn them over to a heaitj coircurrence in the 


* Life of James p. 1S9. mortally hated the sectaries as enemies to 

t Ralph, 965, 966. The object was monarchy ; and they were irreconcilably 
to let in the dissenters. 1 his was evi- adverse to all his schemes, 
dently a desperate game James had ever 
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great project that was on foot.* The king found it necessary 
to descend so much from the haughty attitude he had taken 
at the outset of his reign, as personally to solicit men of rank 
and local influence for their votes on the two great measures 
of repealing the test and penal laws. The country gentlemen, 
in their different counties, were tried with circular questions, 
whether they would comply with the king in their elections, 
or, if themselves chosen, in parliament. Those who refused 
such a promise were erased from the lists of justices and 
deputy lieutenants.t Yet his biographer admits that he 
received little encouragement to proceed in the experiment 
of a parlimentt; and it is said by the French ambassador 
that evasive answers were returned to these questions, with 
such uniformity of expression as indicated an alarming degree 
of concert. § 

It is unnecessary to dwell on circumstances so well known 
as th^^iexpukion ^of the fellows of Magdalen Col- 
Wijda^en lege. 1| I t wa s less extensively mischievous than 

^ the new moSTelling of corporations, but perhaps a 
morejglaring act of despotism. For though the crown had 
been accustomed from the time of the Reformation to send 
very peremptory commands to ecclesiastical foundations, and 
even to dispense with their statutes at discretion, with so little 
resistance that few seemed to doubt of its pierogative; though 
Elizabeth would probably have treated the fellows of any 
college much in the same manner as James II., if they had 
proceeded to an election in defiance of her recommendation ; 
yet the right was not the less clearly theirs, and the struggles 
of a century would have been thrown away, if James II. was 

* Burnet. Life of James, 169. after having suffered as many regulations 
D’Oyly’s Life of Sancroft, i 326. Lord as were necessary for that jiurpose And 
Halifax, os is supposed, published a thus stands the state of this nation In 
letter of advice to the dissenters, warning this month of September, 1688.” 1\ 3^. 
therm against a coalition with the court. Notice is given m the London Gazette 
and promising all indulgence from the for December 11. 1687, that the lists of 
church. Ralph, 950. Somers Tracts, justices and deputy-lieutenants would be 
viit 50. revised. 

t Ralph, 967. Lonsdale, p. 15. **lt ^ Life of James, 183. 
is to be observed,” says the author *of § Mazure, ii. 302 
thb memoir, “ that most part of the |j The reader will find almost every 
offices m the nation, as justices of the thing relative to the subject in that in- 
peace, deputy-lieutenants, mayors, ^der- comparable repertory, the State Trials, 
men, and freemen of towns, are filled xii. 1. ; also some notes in the Oxford 
with Roman catholics and dissenters, edition of Burnet, 
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jto govern as the Tudors, or even as his father and graiid- 
' father had done before him. * And though Parker, bishop 
of Oxford, the first president whom the ecclesiastical com- 
missioners obtruded on the college, was still nominally a 
protestantf, his successor Gifiard was an avowed member of 
the church of Rome. The college was filled with persons of 
the same persuasion ; mass was said in the chapel, and the 
established religion was excluded with a degree of open force 
which entirely took away all security for its preservation in 
any other place. This latter act, especially, of the Magdalen 
drama, in a still greater degree than the nomination of l^j^sey 
to the deanery of Christ Church, seems a decisive proof that 
the king’s repeated promises of contenting himself with a 
toleration of his own religion would have yielded to his 
insuperable bigotry and the zeal of his confessor. We may 
perhaps add to these encroachments upon the act of uniformity, 
the design imputed to him of conferring the archbishopric of 
York on lather Petre ; yet there would have been difficulties 
that seem insurmountable in the way of this, since, the 
validity of Anglican orders not being acknowledged by the 
church of Rome, Petre would not have sought consecration 
at tlie hands of Sancroft ; nor, had he done so, would the 
latter have conferred it on him, even if the chapter of York 
had gone througii the indispensable form of an election, t 
The infatuated monarch was irritated by that which he 
fi^hould have taken as a terrible warning, tin’s resist- infatuation 
atince to his will from the university of Oxford. That 
sanctuary of pure unspotted loyalty, as some would say, that 


♦ [This is the only ground to be taken 
in the great case of Magdalen College, 
as in that of Francis, at Cambridge, a 
little earlier; for the piecedents of dis- 
pensing with college statutes by the 
royal authority were numerous. See 
Ralph, 958. But it is one thing to do 
an irregular act, and another to enforce 
it. A vindication of the proceedings of 
the ecclesiastical commission was pub- 
lished, wherein it k said, that the le- 
gislative power in matters ecclesiastical 
was lodged in the king, and too ample 
to be limited I>y act of parJiament.” 
Id. 971.-1845 1 

VOL. II. 


f Parker’s Reasons for Abrogating the 
Test are written in such a tone as to 
make his readiness to abandon the pro- 
tc*stant side very manifest, even if the 
common anecdotes of him should be ex- 
aggerated. 

^ It seems, however, confirmed by 
Mazure, ii. 390., with the addition, that 
Petre, like a second Wolsey, aspired also 
to be chancellor. The pope, however, 
would not make him a bishop, against 
the rules of the order of Jesuits to which 
he belonged. Id. 241. James then tried, 
through lord Castlemain, to get tilm a 
cardinal’a hat, but with as little succesi. 

R 
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sink of all that was most abject in servility, as less courtly 
tongues might murmur, the university of Oxford, which had 
but four short years back, by a solemn decree in convocation, 
poured forth anathemas on all who had doubted the divine 
right of monarchy, or asserted the privileges of subjects 
against their sovereigns, which had boasted in its addresses 
of an obedience without any restrictions or limitations, which 
but recently had seen a known convert to popery, and a. per- 
son disqualified in other ways, installed by the chapter without 
any remonstrance in the deanery of Christ Church, was now 
the scene of a firm though temperate opposition to the king’s 
positive command, and soon after the willing instrument of 
his ruin. In vain the pamphleteers, on the side of the court, 
upbraided the clergy with their apostasy from the principles 
they had so much vaunted. The imputation it was hard to 
repel ; but, if they could not retract their course without 
shame, they could not continue in it without destruction.* 
They were driven to extremity by the order of May 4. 1688, 
to read the declaration of indulgence in their churches, t This, 
as is well known, met with great resistance, and, by inducing 
the primate and six other bishops to present a petition to the 
king against it, brought on that famous prosecution, which, 
more perhaps than all his former actions, cost him the allegiance 
of the Anglican church. The proceedings upon the trial of 
those prelates are so familiar as to lequire no particular 
notice.! What is most worthy of remark is, that the very 
party who had most extolled the royal prerogative, and often 
ip such terms as if all limJfSations of it were only to subsist 
^t pleasure, became now the instruments of bringing it down 
within the compass and control of the law. If the king had 


* Above twenty years together,” says 
sir Roger L’Estrange, perhaps himself 
A disguised catholic, in bis reply to the 
reasons of the clergy of the diocese of Ox- 
ford against petitioning (Somers Tracts, 
viii. 45.), ‘‘without any regard to the 
nobility, -gentry, and commonalty, our 
clergy have been publishing to the world 
that the king can do grea|e^bing8 than 
are done in his declaration ; out now the 
scene is altered, and they are become 
more concerned to maintain their repu- 


tation even with the commonalty than 
with the king.” See also in the same 
volume, p. 19., “A remonstrance from 
the church of England to both houses 
of parliament,” 1685, and p. 145., “ A 
new test of the church of England’s 
loyalty;” both, especial)/ the latter, bit- 
terly reproaching her members'tfor their 
apostasy from former professions. 

f Ralph, 982. 

^ See State Trials, xii. 183, D’Oyly’s 
Liie of Sancroft, i 250, 
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a right to suspend the execution of statutes by proclama- 
tion, the bishops^ petition might not Indeed be libellous, but 
their disobedience and that of the clergy could not be war- 
ranted ; and the principal argument both of the bar and the 
bench rested on the great question of that prerogative. 

The king, meantime, was blindly hurrying on at the insti- 
gation of his own pride and bigotry, and of some ignorant 
priests ; confident in the fancied obedience of the church, and 
in the hollow support of the dissenters, after all his wiser 
counsellors, the catholic peers, the nuncio, perhaps the queen 
herself, had grown sensible of the dangei*, and solicitous for 
temporizing measures. He had good reason to perceive that 
neither the fleet nor the army could be relied upon ; to cashier 
the most rigidly protestant officers, to draft Irish troops into 
the regiments, to place all important commands in the hands 
of catholics, were difficult and even desperate measures, which 
rend(*red his designs more notorious, without rendering them 
more feasible. It is among the most astonishing parts of 
this unhappy sovereign’s impolicy, that he sometimes neg- 
lected, even offended, never steadily and sufficiently courted, 
the sole ally that could by possibility have co-operated^n his 
scheme of government. In his brother’s reign, James had 
been the most obsequious and unhesitating servant of the 
French king. Before his own accession, his first step was 
to implore, through Barillon, a continuance of that support 
and protection, without which he could undertake nothing 
which he had designed in favour of the catholics. He re- 
ceived a present of 500,000 litres with tears of gratitude ; 
and telling the ambassador he had not disclosed his real 
designs to his ministers, pressed for a strict alliance with 
Louis, as the means of accomplishing them. * Yet, with a 
strange inccrtisisteney, he drew off gradually from these pro- 
fessions, and not only kept on rather cool terms with France 
during part of his reign, but sometimes played a double game 
by treating of a league with Spain. 

Tlie secret of this uncertain policy, which has not been well 
known till very lately, is to be found in the king’s 
character. James had a real sense 4||ie dignity folwd? 
pertaining to a king of England, and much of the ^‘*'*‘** 

* Fox, App. 29. ; Dalrymple, 107. ; Mazurc, i. 396. 433. 
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national pride as well as that of his rank* He felt the 
degradation of importuning an equal sovereign for money, 
which Louis gave less frequently and in smaller measure 
than it was demanded. It is natural for a proud man not to 
love those before whom he has abased himself. James, of 
frugal habits, and master of a great revenue, soon became 
more indifferent to a French pension. Nor was he insensible 
to the reproach of Europe, that he was grown the vassal of 
France and had tarnished the lustre of the English crown. * 
Had he been himself protestant, or his subjects catholic, he 
would probably have given the reins to that jealousy of his 
ambitious neighbour, which, even in his peculiar circum- 
stances, restrained him from the most expedient course ; 
I mean expedient, on the hypothesis that to overthrow the 
civil ^nd religious institutions of his people was to be the 
main object of his reign. For it was idle to attempt this 
without the steady co-operation of France ; and those senti- 
ments of dignity and independence, which at first sight appear 
to do him honour, being without any consistent magnanimity 
of character, served only to accelerate his ruin, and confirm 
the pqj-suasion of his incapacity.! Even in the memorable 


* Several proofs of this occur in the 
course of M. Mazure’s work.# When Uie 
Dutch amjbassador, Van Citers, showed 
him a paper, probably forged to exasper- 
ate him, but purporting to be written by 
some catholics, wherein it was said Uiat 
it would be better for the people to 1^ 
vassals of France than slaves of the devil, 
he burst out into rage. Jamais 1 non, 
jamais ! je ne ferai rieii qui me puisse 
mettre au-dessous des lois de France et 
d’Espagne. Vassal ! vassal de la France ! ’ 
s’^cria-t-il avec emportement. ‘ Mon- 
sieur 1 m le parlement avoit voulu, s’il 
vouloit encore, j’aurois port4, je porterois 
encore la raonarchie a un degr4 de consi- 
deration qu’elle jamais eu sous aucun 
des rois mes pred^cesseurs, et votre etat y 
trouveroit peut-etre sa propre securite.’” 
Vol. ii. 165. Sunderland said to Baril- 
Ion, “ Le roi d’Angleterre se repro^he 
de ne pas etre en Europe tout ce qu’il 
devoit etre ; et souvent il jpjg tiaint que 
le roi votre maitre n*a pas pSor iui «ssez 
de consideration.” Id. SIS. On the 
other hand, Louis was much mortified 


that James made so few applications for 
his aid. His hope seems to ha\e been 
that by means of French troops, or troops 
at least in his pay, he should get a foot- 
ing in England ; and this was hat the 
ocher was too proud and jealous to per- 
mit. “ Comme le roi,” he said, in 1687, 
“ ne doute pas de mon affection et du 
desir que j’ai de voir la religion catlio- 
lique bien Stabile en Angleterre, il faut 
croire qu’il se trouve assez de force ct 
d’autorit^ pour ex6cuter ses desseins, 
puisqu’il n’a pas recours a moi.” P. 
258. ; also 174. 225. 32d 

f James affected the same ceremonial 
as the king of France, and received the 
latter’s ambassador sitting and covered. 
Louis only said, smiling, “ Le roi mon 
frere est fier, mais il aime assez les pis- 
toles de France.” Mazure, i. 423. A more 
extraordinary trait of James’s pride is 
mentioned by Dangeau, whom I quote 
from the Quarterly Review, xix, 470. 
After his retirement to St. Germains, he 
wore violet in court mourning; which, 
by etiquette, was confined to the kings 
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year 1688, though the veil was at length torn from his eyes 
on the verge of the precipice, and he sought in trembling the 
assistance he had slighted, his silly pride made him half 
unwilling to be rescued ; and, when the French ambassador 
at the Hague, by a bold manoeuvre of diplomacy, asserted to 
the States that an alliance already subsisted between his 
master and the king of England, the latter took offence at 
the unauthorised declaration, and complained privately that 
Louis treated him as an inferior.* It is probable that a 
more ingenuous policy in the court of Whitehall, by deter- 
mining the king of France to declare war sooner on Holland, 
would have prevented the expedition of the prince of Orange, t 
The latter continued to receive strong assurances of attach- 
ment from men of rank in England ; but wanted that direct 
invitation to enter the kingdom with force, which he required 
both for his security and his justification. No men who 
thought much about their country’s interests or their own 
would be hasty in venturing on so awful an enterprise. The 
punishment and ignominy of treason, the reproach of history, 
too often the sworn slave of fortune, awaited its failure. 
Thus Halifax and Nottingham found their conscience or their 
courage unequal to the crisis, and drew back from the hardy 


of France. Tlie courtiers were a little 
astonished to see sohm geminuin, though 
not at a loss where to worshijj. Louis, 
of course, had too much magnanimity to 
express resentment. But what a picture 
of littleness of spirit does this exhibit in 
a wretched pauper, who could only escape 
by the most contemptible insignificance 
the charge of most ungrateful insolence ! 

* Mazure, iii. 50. James was so much 
out of humour at D’Avaux’s interference, 
that he asked his confidants, “ if the king 
of France thought he could treat him 
like the cardinal of P'urstenburg,” a crea- 
ture of Louis XIV. whom he had set up 
for the electorate of Cologne. Id. 69. 
He was in short so much displeased with 
his own ambassador at the Hague, Skel- 
ton, for giving into this declaration of 
D’Avaux, that he not only recalled, but 
sent him to the Tower. Burnet is there- 
fore mistaken, p. 768., in believing that 
there was actually an alliance, though it 
was very natural that he should give 
credit to what an ambassador asserted in 


a matter of such importance. In fact, a 
treaty was signed betw een James and 
Louis, Sept. 13., by which some French 
ships were to be under the former’s 
orders. Mazure, iii. 67. 

t Louis continued to find money, 
though despising James and disgusted 
with him, probably with a view to his 
own grand interests. He should, never- 
theless, have declared war against Hol- 
land in October, which must have put a 
stop to the armament. But he had dis- 
covered that James with extreme mean- 
ness had privately offered, about the end 
of September, to join the alliance against 
him as the only resource. This wretched 
action is first brought to light by M. Ma- 
zure, iii. 104. He excused himself to the 
king of France by an assurance that he 
was not acting sincerely towards Holland. 
Louis, though he gave up his intention 
of declarlhg^ war, behaved with great 
magnanimity and compassion towards 
the falling bigot. 
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iDTit^tion conspiracy that produced the Revolution.* Nor, 
perhaps, would the seven eminent persons, whose 
Orange. nafiues RFO subscribcd to the invitation addressed on 
the 30th of June, 1688, to the prince of Orange, the earls of 



Birth of th themselves so far, if the recent birth of 

^inceof a prince of Wales had not made some measures of 
force absolutely necessary for the common interests 
of the nation and the prince of Orange, t It cannot be said 
without absurdity, that James was guilty of any offence in 
becoming father of this child ; yet it was evidently that which 
rendered his other offences inexpiable. He was now con- 
siderably advanc^4 i decided resistance of his 

subjects made it improbable that he could do much essential 
injury to the established constitution during the remainder of 
it. Xhe mere certainty of all reverting to a protestant heir 
would be an effectual guarantee of the Anglican church. But 
the birth of a son to be nursed in the obnoxious bigotry of 
Home, the prospect of a regency under the queen, so deeply 
imjpKcated, according to common report, in the schemes of 
reign, made every danger appear more terrible. From 
e moment that the queen’s pregnancy was announced, the 
catholics gave way to enthusiastic unrepressed exultation ; 
and, by the confidence with which they prophesied the birth 
of an heir, furnished a pretext for the suspicions which a dis- 
appointed people began to entertain, t These suspicions were 
very general ; they extended to the highest ranks, and are a 
conspicuous instance of that prejudice which is chiefly founded 
on our wishes. Lord Danby, in a letter to William, of 
March 27 m insinuates his doubt of the queen’s pregnancy. 
After the child’s birth, the seven subscribers to the association 


• Halifax all along discouraged tlie in- 
vasion, pointing out that the king made 
no progress in his schemes. Dalrymple, 
passim. Nottingham said he would k|ep 
the secret, but could not be a part)r to a 
treasonable undertaking (Id. 228. Bur- 
net, 764.); and wrote as latenis July to 
advise delay and caution. Notwithstand- 
ing the splendid success of the opposite 
counsels, it would be judging too servilely 


by the event not to admit that they were 
tremendously hazardous. 

t The invitation to William seems to 
have been in debate some time before the 
prince of Wales’s birth ; but it does not 
follow that it would have been despatched 
if the queen had borne a daughter ; nor 
do I thmk that it should have been. 

I Ralph, 980. Mazure, ii. 367. 
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inviting- the prince to come over, and pledging themselves to 
join him, say that not one in a thousand believe it to be the 
queen’s ; lord Devonshire separately held language to the 
same effect. * The princess Anne talked with little restraint 
of her suspicions, and made no scruple of imparting them 
to her sister, t Though no one can hesitate at present to 
acknowledge that the prince of Wales’s legitimacy is out of 
all question, there was enough to raise a reasonable appre- 
hension in the presumptive heir, that a party not really very 
scrupulous, and through religious animosity supposed to be 
still less so, had been induced by the undoubted prospect of 
advantage to draw the king, who had been wholly their slave, 
into one of those frauds which bigotry might call pious, t 
The great event however of what has been emphatically 
denominated in the language of our public acts the Glorious 
Revolution stands in need of no vulgar credulity, no .justice and 
mistaken prejudice, for its support. It can only KReioi^- 
rest on the basis of a liberal theory of government, 
which looks to the public good as the great end for which 
positive laws and the constitutional order of states have 
been instituted. It eannot be defended without rejecting the 
slavish principles of absolute obedience, or even that pretended 
modification of them which imagines some extreme case of 
intolerable tyranny, some, as it were, lunacy of despotism, as 
the only plea and palliation of resistance. Doubtless the ad- 
ministration of James 11. was not of this nature. Doubtless 
he was not a Caligula, or a Cornmodus, or an Ezzelin, or a 
Galeazzo Sforza, or a Christiern II. of Denmark, or a 
Charles IX. of France, or one of those almost innumerable 


* Ddirymple, 216. 228. The prince 
was urged in the memorial of the seven 
to declare the fraud of the queen’s preg- 
nancy to be one of the grounds of his 
expedition. He did this: and it is the 
only part of his declaration that is false. 

t State Trials, xii. 151. Mary put 
some very sensible questions to her sister, 
which show her desire of reaching the 
truth in so important a matter. They 
were answered in a style which shows 
that Anne did not mean to lessen her 
sister’s suspicions. Dalrymple, S05. Her 
conversation with lord Clarendon on this 


subject, after the depositions had been 
taken, is a proof that she had made up 
her mind not to be convinced. Henry 
Earl of Clarendon’s Diary, 77. 79. State 
Trials, ubi supr^. 

I M. Mazure has collected all the pas- 
sages in the letters of Barillon and Bon- 
repos to the court of France relative to 
the queen’s pregnancy, ii. 366. ; and those 
relative to the birth of the prince of 
Wales, p. 547. It is to be observed that 
this took place more than a month before 
the time expected. 
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tjrratlts whom men have endured in the wantonness of un^ 
limited power. No man had been deprived of his liberty by 
any illegal warrant. No man, except in the single though 
very important instance of Magdalen College, had been de- 
spoiled of his property. I must also add that the government 
of James 11. will lose little by comparison with that of his 
father. The judgment in favour of his prerogative to dis- 
pense with the test, was far more according to received 
notions of law, far less injurious and unconstitutional, than 
that which gave a sanction to ship-money. The injunction 
to read the declaration of indulgence in churches was less 
offensive to scrupulous men than the similar command to read 
the declaration of Sunday sports in the time of Charles I. 
Nor was any one punished for a refusal to comply with the 
one ; while the prisons had been filled with those who had 
disobeyed the other. Nay, what is more, there are much 
stronger presumptions of the father’s than of the son’s 
intention to lay aside parliaments, and set up an avowed 
despotism. It is indeed amusing to observe that many, who 
scarcely put bounds to their eulogies of Charles L, have been 
content to abandon the cause of one who had no faults in his 
public^conduct but such as seemed to have come by inherit- 
ance. rha,ya<;;ter^ ,f)f the father aatl were very closely 
both proud of their judgment as well as their station, 
and still more obi^tinate in their understanding than in their 
purpose f both scrupulously conscientious in certain great 
points of conduct, to the sacrifice of that power which, they 
had preferred to every thing else ; the one far superior in 
relish for the arts and for polite letters, the other more dili- 
gent and indefatigable in business ; the father exempt from 
those vices of a court to which the son was too long addicted ; 
not so harsh perhaps or prone to severity in his temper, but 
inferior in general sincerity and adherence to his word. They 
were both equally unfitted for the condition in which they 
were meant to stand — the limited kings of a w^ise and free 
people, the chiefs of the English commonwealth. > 

The most plausible ar^ment against the necessity of so 
violent a remedy for pubHc grievances as the abjuration of 
allegiance to a reigning sovereign, was one that misled half 
the nation in that age, and is still sometimes insinuated by 
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those whose pity for the misfortunes of the house of Stuart 
appears to predominate over every other sentiment which the 
history of the revolution should excite. It was alleged that 
the constitutional mode of redress by parliament was not 
taken away ; that the king’s attempts to obtain promises of 
support from the electors and probable representatives showed 
his intention of calling one ; that the writs were in fact 
ordered before the prince of Orange’s expedition ; that after 
the invader had reached London, James still offered to refer 
the terms of reconciliation with his people to a free par- 
liament, though he could have no hope of evading any that 
might be proposed ; that by reversing ilfegal judgments, by 
annulling unconstitutional dispensations, by reinstating those 
wlio had been unjustly dispossessed, by punishing wicked 
advisers, above all, by passing statutes to restrain the excesses 
and cut off* the dangerous prerogatives of the monarchy, (as 
efficacious, or more so, than the bill of rights and other mea- 
sures that followed the revolution,) all risk of arbitrary power, 
or of injury to the established religion, might have been pre- 
vented, without a violation of that hereditary right which was 
as fundamental in the constitution as any of the subject’s 
privileges. It was not necessary to enter upon the delicate 
problem of absolute non-resistance, or to deny that the con- 
servation of the whole was paramount to all positive laws. 
The question to be proved was, that a regard to this general 
safety exacted the means employed in the revolution, and 
constituted that extremity which could alone justify such a 
deviation from the standard rules of law and religion. 

It is evidently true that James had made very little pro- 
gress, or rather experienced a signal defeat, in his endeavour 
to place the professors of his own religion on a firm and 
honourable basis. There seems the strongest reason to believe, 
that, far from reaching his end through the new parliament, 
he would have experienced those warm assaults on the ad- 
ministration, which generally distinguished the house of com- 
mons under his father and brother. But, as he was in no 
want of money, and had not the temper to endure what he 
thought the language of republican faction, we may be equally 
sure that a short and angry session would have ended with a 
more decided resolution on his side to govern in future with- 
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out such impracticable counsellors. The doctrine imputed of 
old to lord Strafford, that, after trying the good-will of par- 
liament in vain, a king was absolved from the legal maxims 
of government, was always at the heart of the Stuarts. His 
army was numerous, according at least to English notions ; 
he bad already begun to fill it with popish officers and soldiers ; 
the militia, though less to be depended on, was under the 
command of lord and deputy lieutenants carefully selected ; 
above all, he would at the last have recourse to France ; and 
though the experiment of bringing over French troops was 
very hazardous, it is difficult to say that he might not have 
succeeded, with all these means, in preventing or putting 
down any concerted insurrection. But al least the renewal 
of civil bloodshed and the anarchy of rebellion seemed to be 
the alternative of slavery, if William had never earned the 
iust title of our deliverer. It is stilFmore evident that, after 
the invasion had taken place, and a general defection had 
exhibited the king’s inability to resist, theie could have been 
no such compromise as the tories fondly expected, no legal and 
peaceable settlement in what they called a free parliament, 
leaving James in the real and recognised possession of his 
constitutional prerogatives. Those who have grudged Wil- 
liam IIL the laurels that he won for our service are ever 
prone to insinuate^ that his unnatural ambition would be con- 
tent with nothing les» than the crown, instead of returning to 
his country after he had convinced the king of the error of 
his counsels, and obtained securities for the religion and liber- 
ties of England. The hazard of the enterprise, and most 
hazardous it truly was, was to have been his ; the profit and 
advantage our own. I do not know that William absolutely 
expected to place himself on the throne ; because he could 
hardly anticipate that James would so precipitately abandon 
a kingdom wherein he was acknowledged, and had still many 
adherents. But undoubtedly he must, in consistency with 
his magnanimous designs, have determined to place England 
in its natural station, as a party in the great alliance against 
the^ power of Louis XIV. this..iana,iihjecf, of secpripf the, 
liberties of ^iUro pp, chtefly.n£ his ■awn-eoiintry^ tlmAghale 
^f his heroii :, life was directed with undeviating, mdisheailit^ 
firmness . He had in view no distant prospect, when the entire 
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succession of the Spanish monarchy would be claimed by that 
insatiable prince, whose renunciation at the treaty^of the 
Pyrenees was already maintained to be invalid. Against the 
present aggressions and future schemes of this neighbour the 
league of Augsburg had just been concluded, ^ngland^ a 
fyee. a pro testant, a m aritime_^kingdQPl» wouldUin her natufaL 
posidofl^ -a^ a^jival 

iRdepmdjmcii,aC.lhe^Ii^ becpm^ a^kadiogjpenihsr 

ofj]ua«imM<^^ But the sinisj£E.Jiltadimmta,..i£.j^^ 
hpuse^qf ^tjuart^had Ipug diverted Jier framJiei: true ju3d:ei^est&, 
and reuderei her jcauncil^ disgxacefuUy.aud^jtoadbmi^^ 
JiSuiSA., ^ Jt iherefbre. tbe... ma i a 
object of the prince of Orange to strengtlien th§^ aljjance 
by the vigorous co-operation of this kingdom ; and with no 
other view, the emperor, and even the pope, had abetted his 
undertaking. But it was impossible to imagine that James 
would have come with sincerity into measures so repugnant 
to his predilections and interests. What better could be 
expected than a recurrence of that false and hollow system 
which had betrayed Europe and dishonoured England under 
Charles II. ; or rather, would not the sense of injury and 
thraldom have inspired still more deadly aversion to the cause 
of those to whom he must have ascribed his humiliation ? 
There was as little reason to hope that he would abandon the 
long-cherished schemes of aibitrary power, and the sacred 
interests of his own faith. We must remember that, when 
the adherents or apologists of .lames II. have spoken of him 
as an unfortunately misguided prince, they have insinuated 
what neither the notorious history of those times, nor the 
more secret information since brought to light, will in any 
degree confirm. It was indeed a strange excuse for a king 
of such mature years, and so trained in the most diligent 
attention to business. That in some particular instances he 
acted under the influence of his confessor, Petre, is not 
unlikely; but the general temper of his administration, his 
notions of government, the objects he had in view, were 
perfectly his own, and were pursued rather in spite of much 
dissuasion and many warnings, than through the suggestions 
of any treacherous counsellors. 

Both with respect therefore to the prince of Orange and to 
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the English nation, James 11. was to be considered as an 
enem^iiwhose resentment could never be appeased, and whose 
power consequently must be wholly taken away^ It is true 
that, if he had remained in England, it would have been ex- 
tremely difficult to deprive him of the nominal sovereignty. 
But in this case, the prince of Orange must have been in- 
vested, by some course or other, with all its real attributes. 
He undoubtedly intended to remain in this country; and 
could not otherwise have preserved that entire ascendancy 
which was necessary for his ultimate purposes. The king 
could not h^ve been permitted, with any common prudence, 
to retain the choice of his ministers, or the command of his 
army, or his negative voice in laws, or even his personal 
liberty ; by which I mean, that his guards must have been 
either Dutch, or at least appointed by the prince and parlia- 
ment. Less than this it would have been childish to require ; 
and this would not have been endured by any man even of 
James’s spirit, or by the nation, when the re-action of loyalty 
should return, without continued efforts to get rid of an 
arrangement far more revolutionary and subversive of the 
established monarchy than the king’s deposition. 

Cin the Revolution of 1688 there was an unusual combina- 
tion of favouring circumstances, and some of the 
most important, such as the king’s sudden flight, 
tending the not withiu orior calculation, which render it no pre- 

RevoUitlon i /• * i • i J 

cedent tor other times and occasions in point ot ex- 
pediency, whatever it may be in point of justice. Resistance 
to tyranny by overt rebellion incurs not only the risks of 
failure, but those of national impoverishment and confusion, 
of vindictive retaliation, and such aggressions (perhaps in- 
evitable) on private right and liberty as render the name of 
revolution and its adherents odious. Those, on the other 
hand, who call in a powerful neighbour to protect them from 
domestic oppression, may too often expect to realise the horse 
of the fable, and endure a subjection more severe, permanent, 
and ignominious, than what they shake off. But the revolu- 
tion effected by William III. united the independent charac- 
ter of a national act with the regularity and the coercion of 
anarchy which belong to a military invasion. The United 
Provinces were not such a foreign potentate as could put in 
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jeopardy the independence of England ; nor could his army 
liave maintained itself against the inclinations of the kiijigdom, 
though it was sufficient to repress any turbulence that would 
naturally attend so extraordinary a crisis. Nothing was done 
by the multitude; no new men, either soldiers or dema- 
gogues, had their talents brought forward by this rapid and 
pacific revolution; ijLxaasLJiaJd^ 
jfl^as>harjdI)LJn..ha. traced in tbe^course.^ justice; the formal 
and exterior character of the monarchy remained nearly the 
same in so complete a regeneration of its spirit. Few nations 
can hope to ascend up to the sphere of a just and honourable 
liberty, especially when long use has made the track of obe- 
dience* familiar, and tliey have learned to move as it were 
only by the clank of the chain, with so little toil and hard- 
ship. We reason too esJblusively from this peculiar instance 
of 1G88, when we hail the fearful struggles of other revo- 
lutions with a sanguine and confident sympathy. Nor is the 
only error upon this side. For, as if the inveterate and 
cankeious ills of a commonwealth could be extirpated with 
no loss and suffeiing, we are often prone to abandon tlie 
popular cause in agitated nations with as much fickleness as 
we embraced it, when we find that intemperance, irregularity, 
aiurconfusion, from wliich great revolutions are very seldom 
exempt. These aie indeed so much their usual attendants, 
the re-'iction of a self-deceived multitude is so probable a 
consc(iuence, the general piospect of success in most cases so 
precarious, that wise and good men are more likely to hesitate 
too long, than to rush forward too eagerly. Yet, “whatever 
be the cost of this noble lil>ei ty, we must be content to pay 
it to Heaven.”* 

It is unnecessary even to mention those circumstances of 
this great event, which are minutely known to almost all ray 
readers. They were all eminently favourable in their efiect to 
tlie regeneration of our constitution ; even one of temporary 
inconvenience, namely, the return of James to London, after 
his detention by the fishermen near Feversham. This, as 
Burnet has observed, and as is easily demonstrated by the 
wTitings of that time, gave a different colour to the state of 


Montesquieu. 
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affairs, and raised up a party which did not before exist, or 
at least was too disheartened to show itself. * His first de- 
sertion of the kingdom had disgusted every one, and might 
be construed into a voluntary cession. But his return to as- 
sume again the government put William under the necessity 
of using that intimidation which awakened the mistaken sym- 
pathy of a generous people. It made his subsequent flight, 
though certainly not what a man of courage enough to give 
his better judgment free play would have chosen, appear ex- 
cusable and defensive. It brought out too glaringly, I mean 
for the satisfaction of prejudiced minds, the undeniable fact, 
that the two houses of convention deposed and expelled their 
sovereign. Thus the great schism of the Jacobites, though it 
must otherwise have existed, gained its chief strength ; and 
the revolution, to which at the outset a coalition of whigs 
and tories had conspired, became, in its final result, in the 
settlement of the crown upon William and Mary, almost 
entirely the work of the former party. 

But while the position of the new government was thus 
rendered less secure, by narrowing the basis of public 
opinion whereon it stood, the liberal principles of policy 
which the whigs had espoused became incomparably more 
powerful, and were necessarily involved in the continuance of 
the revolution-settlement. The ministers of William III. and 
of the house of Brunswick had no choice but to respect and 
countenance the doctrines of Locke, Hoadley, and Moleswortb. 

* Some short pamphlets, written at pitying James, if this feeling is kept un- 
this juncture to excite sympathy for the mingled with any blame of those who 
king, and disapprobation of the course were the instruments of his misfortune, 
pursued with respect to him, are in the It was highly expedient for the good of 
Somers Collection, vol. ix. But this this country, because the rev oliition-set- 
force put upon their sovereign first tlement could not otherwise be attained, 
wounded the consciences of Sancroft and to work on James’s sense of his deserted 
the other bishops, who had hitherto done state by intimidation ; and for that pur- 
as much as in their station they well pose the order conveyed by three of his 
could to ruin the king’s cause and para- own subjects, perhaps with some rudeness 
lyse his arms. Several modern writers of manner, to leave Whitehall, was neces- 
have endeavoured to throw an interest sary. The drift of several accounts of 
about James at the moment of his fall, theRevolution that may be read is to hold 
either fVom a lurking predilection f^r all forth Mulgrave, Craven, Arran, and Dun- 
legitlraately crowned heads, at from a dee to admiration, at the expense of Wil- 
notion that it becomes a generous bis- Ham and of those who achieved the great 
torian to excite compassion for the un- consolidation of English liberty, 
fortunate. There can be no objection tp 
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The assertion of passive obedience to the crown grew ob- 
noxious to the crown itself. Our new line of sovereigns 
scarcely ventured to hear* of their hereditary right, and 
dreaded the cup of flattery that was drugged with poison. 
This was the greatest change that afiected our monarchy by 
the fall of the house of Stuart. The laws were not so m^- 
terially altered as the spirit and sentiments of the peop le. 
Hence those who look only at the former have been prone to 


underrate the magnitude of this revolution. Jhe fundam ental 
iriaxims of the constitution, both as they reg^dthe Kin^j^ 
the sulyect^ uu^y seem nearly the same ; but the disposition 


with which they were received and interpreted was entirely 


difi'ei4^ut^ 


It was in this turn of feeling, in this change, if I may so say, 
of the heart, far more than in any positive statutes 
and improvements of the law, that I consider the ta?y to^n’se- 
Revolution to have been eminently conducive to our 
fieedom and prosperity. Laws and statutes as remedial, nay, 
moie closely limiting the prerogative than the bill of rights 
and act of settlement, might possibly have been obtained 
from James himself, as the price of his continuance on the 
throne, or from his family as th^ of their restoration to it. 
But w hat the Revolution did for us was this j it broke a 


spell that had charmed the nation. It cut up by the roots 
all that theory of indefeasible ri g ht, m paramount preroga- 
tive, which had put the crow'ii in continual opposition to the 
peopl e. A contention had now subsisted for five hundred 
years, but particularly during the last four reigns, against thf| 


aggressions of arbitrary power. The sovereigns of this 


country had never patiently endured the contfol of parlia- 
ment ; nor was it natural for them to do so, while the two 


houses of parliament appeared historically, and in legal lan- 
guage, to derive their existence as well as privileges from 
the crown itself. They had at their side the pliant lawyers, 
who held the prerogative to be uncontrollable by statutes, a 
doctrine of itself destructive to any scheme of reconciliation 
and compromise between the kin^ and his subjects ; they had 
the churchmen, whose casuistry denied that the most intoler- 
able tyranny could excuse resistance to a lawful government. 
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T^cise two propositions could not obtain general acceptation 
ttfrithout rendering all nation^ liberty precarious^ 

It has been always reckoned among the most difficult 
problems in the practicali science of government, to combine 
an hereditary monarchy with security of freedom, so that 
neither the ambition of kmgg shall undermine the people’s 
rights, nor the jealousj of the people overturn the throne. 
England had aln^dy experietke rof both these mischiefs. 
And there seemed no prospect before her, but either their 
alternate recuirence, or a final submission to absolute power, 
unless by one great effort she could put the monarchy for 
ever beneath the law, and reduce it to an integrant portion 
instead of the l^rimary source and principle of the constitu- 
tion. She must reverse the favoured maxim, ‘‘ A Deo rex, 
a rege lex ; ” and make the crown itself appear the creature 
of the law. But our ancient monarchy, strong in a posses- 
sion of seven centuries, and in those high and paramount 
prefogatives which the consenting testimony of lawyers and 
the submission of parliaments had recognised, a monarchy 
from which the house of commons and every existing peer, 
though not perhaps the aristocratic order itself, derived its 
participation in the legislature, could not be bent to the 


republican theories which have been not very successfully 
attempted in some modem codes of constitution. cou ld 
i»t be fteld. witkoiitiireaking up all thg. %n(^tions pjir 
polity. tliAf. tW jnoiiarr.hy. pjnaiiatfd 

ip , , ,^pyJ historical se nse , fro m t h^ , B ujJby 


B m mK 




the parliam^t and the toeople. In technical language, in 
the grave and respectfuf theory of our constitution, the crown 
is atill the fountain from which law and justice spring forth. 
Its prerogatives are in the main the same as under the 


Tudbrs and the Stuarts; but the right of the house of 


Brunswick to exercise thfm can only be deduced from the 
convention of l688. 


The great advantage ^*erefore of the Revolution, as I 
would explicitly affirm/ c^sists in that which was reckoned 
its reproach by many, and its misfortune by more ; that it 
broke the line of Buccessjon^ No other remedy could have 
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been found, according to the temper and prejudices of those 
times, against the unceasing conspiracy of power. But when 
the very tenure of power w,as conditional, when the crown, 
as we may say, gave recognizances for its good behaviour, 
when any violent and concerted aggressions on public liberty 
would have ruined those who could only resist an inveterate 
faction by the arms wltijj||i liberty put in their hands, the 
several parts of the constitution were kept in cohesion by a tie 
far stronger than statutes, that of a common interest in its 

fiituaJdniu.hi§ ob^tinacy^ hjs pu8illanhnityA.iiay.eye.a 
gf the^ duke qI Gbcester* the life of Ae police of. 
tbe cxtoordinary permanence and fidelity of his party* were 
aiLiheJ^^ present grandeur 

liberty*..onr dignity».of thinking on...inatters ox^gavern- 

ment, have ^been ^pei^ect^di^ Those liberal tenets, which at 
tTR[e*era of the Revolution were maintained but by one deno- 
mination of English party, and rather perhaps on authority 
of not very good precedents in our history than of sound 
general reasoning, became in the course of the next genera- 
tion almost equally the creed of the other, whose long exclu- 
sion from government taught them to solicit the people’s 
favour ; and by the time that Jacobitism was extinguished 
had passed into received maxims of English politics. Nong 
at least would care to call them in question within the walls 
of parliament ; nor have their opponents been of much credit 
in the paths of literature. Yet, as since the extinction of the 
house of Stuart’s pretensions, and other events of the last 
half century, we have seen those exploded doctrines of inde- 
feasible hereditary right revived under another name, and 
some have been willing to misrepresent the transactions of 
the Revolution and the act of settlement as if they did not 
absolutelJ|^^^mount to a deposition of the reigning sovereign, 
and an election of a new dynasty by the representatives of the 
nation in parliament, it may be proper to state precisely the 
several votes, and to point out the impossibility of reconciling 
them to any gentler construction. 

The lords spiritual and temporal, to the number of about 
ninety, and an assembly of all who had sat in any of Prog^ding* 
king Charles’s parliaments, with the lord mayor and rention 

VOL. II. S 
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fifty of the common council, requested the prince of Orange 
to take upon him the administration after the king’s se- 
cond flight, and to issue writs for a convention in the usual 
manner.* This was on the 26th of December ; and the 
convention met on the 22nd of January. Their first care was 
to address the prince to take the administration of affairs and 
disposal of the revenue^ into his hagis, in order to give a kind 
of parliamentary sanction to the power he already exercised. 
On the 28th of January the commons, after a debate in 
which the friends of the late king made but a faint opposi- 
tion t, came to their great vote : CjThat king J^L^s II. having 
endeavoured to subvert the constitution of this kingdom, hy 
break ing the original contract between king and people, and 
by the advice of Jesuits and other wicked persons having 
fundatnental laws^aj\d having withdrawn himself 
out of the kingdom, h^s abdicated tfi^goyer ament, and that 
tfee thereby vacant. They resolved unanimously 

the next day, that it hath been found by experience incon- 
sistent with the safety and welfare of this protestant kingdom 
to be governed by a popish prince, t This vote was a 
remarkable tripmph of the whig party, who had contended 
for the exclusion bill ; and, on account of that endeavour to 
establish a principle which no one was now found to contro- 
vert, bad been subjected to all the insults and reproaches of 

♦ Pari. Hist. v. 26. Tlie former ad- t [It appears by some notes of the 
dress on the king’s first quitting London, debate in the convention, published in 
signed by the peers and bishops, who met the Hardwicke Papers, ii. 401., that the 
at Guildhall, Dec. 11., did not, in express vote of abdication was carried with only 
terms, desire the prince of Orange to as- three negatives. The tide ran too high 
sume the government, or to call a pari ia- for the tories, though some of them 
ment, though it evidently tended to that spoke ; they recovered their spirits alter 
result, censuring the king and extolling the lords’ amendments. This account of 
the prince’s conduct. Id. 19. It was the debate is remarkable, and clears up 
signed by the archbishop, his last jjublic much that is obscure in Grey, whom the 
act. Burnet has exposed himself to the I^arliainentary History l^copicd. The 
lash of Ralph by stating this address of declaration of right was fflPWn up rather 
Dec. 11. incorrectly. [The prince issued hastily, serjeant Maynard, as well as 
two proclamations, Jan. 16. and 2l., ad- younger lawyers, pressing for no delay 
dressed the soldiers and sailors, on in filling the throne. 1 suppose that 
which Ralph comments in his usuid in- the wish to screen themselves under the 
vidious manner. Hiey are certainly statute of Henry VII. had something to 
expressed in a high tone of soverejlgnty, do with this ; which was also very ex- 
without the least allusion to the kifig, or pedient in itself. — 184.5 ] 
to the request of the peers, and some f Commons’ Journals ; Pari. Hist, 
phrases might give offence to our lawyers. 

Ralph, ii. 10. — 1845.] 
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the opposite faction. The lords agreed with equal unanimity 
to this vote ; which, though it was expressed only as an ab- 
stract proposition, led by a practical inference to the whole 
change that the whigs had in view.^ But upon the former 
resolution several important divisions took place. The first 
question jput, in order to save a nominal allegiance to the late 
king, was, whether a regency with* the administration of 
regal power under the style of king James II. during the life 
of the said king James, be the best and safest way to preserve 
the protestant religion and the laws of this kingdom ? This 
was supported both by those peers who really meant to ex- 
clude the king from the enjoyment of power, such as Not- 
tingham, its great promoter, and by those who, like Claren- 
don, were anxious for his return upon terms of security for 
their religion and liberty. The motion was lost by fifty-one 
to forty-nine ; and this seems to have virtually decided, in 
the judgment of the house, that .lames had lost the throne.* 
The lords then resolved that there was an original contract 
between the king and people, by fifty-five to forty-six ; a 
position that seems rather too theoretical, yet necessary at 
that time, as denying the divine origin of monarchy, from 
which its absolute and indefeasible authority had been plau- 
sibly derived. They concurred, without much debate, in the 
rest of the commons’ vote ; till they came to the clause that 
he had abdicated the government, for which they substituted 
the word “ deserted.” They next omitted the final and most 
important clause, that the throne was thereby vacant, by a 
majority of fifty-five to forty-one. This was owing to the 
party of lord Dauby, who asserted a devolution of the crown 
on the princess of Orange. It seemed to be tacitly under- 
stood by both sides that the infant child was to be presumed 
spurious. This at least was a necessary supposition for the 
tories, who sought in the idle rumours of the time an excuse 
for abandoning his right. As to the whigs, though they 
were active in discrediting this unfortunate boy’s legitimacy, 


* Somerville and several other writers 
have not accurately stated the question ; 
and suppose the lords to have debated 
whether the throne, on the hypothesis of 
its vacancy, should be filled by a king or 


a regent. Such a mode of putting the 
question would have been absurd. I ob- 
serve that M. Mazure has been deceived 
by these authorities. 
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their own broad principles of changing the line of succession 
rendered it, in point of argument, a superfluous inquiry. 
The tories, who had made little resistance to the vote of abdi- 
cation, when it was proposed in the commons, recovered 
courage by this difference between the two houses ; and per- 
haps by observing the king^s party to be stronger out of doors 
than it had appeared to be, were able to muster 151 voices 
against 282 in favour of agreeing with the lords in leaving 
out the clause about the vacancy of the throne.* There was 
still, however, a far greater preponderance of the whigs in 
one part of the convention, than of the tories in the other. In 
the famous conference that ensued between committees of the 
two houses upon these amendments, it was never pretended 
that the word “ abdication” w^as used in its ordinary sense, 
for a voluntary resignation of the crown. The commons did 
not practise so pitiful a subterfuge. Nor could the lords 
explicitly maintain, whatever might be the wishes of their 
managers, that the king was not expelled and excluded as 
much by their own word ‘‘ desertion” as by that which the 
lower house had employed. Their own previous vote against 
a regency was decisive upon this pointt But as abdication 
was a gentler term than forfeiture, so desertion appeared a 
still softer method of expressing the same idea. Their chief 
objection, however, to the former word was that it led, or 
might seem to lead, to the vacancy of the throne, against 
which their principal arguments were directed. They con- 
tended that in our government there could be no interval or 
vacancy, the heir’s right being complete by a demise of the 
crown ; so that it would at once render the monarchy elective, 
if any other person were designated to the succession. The 
commons did not deny that the present case was one of election, 
though they refused to allow that the monarchy was thus ren- 
dered perpetually elective. They asked, supposing a right to 
descend upon the next heir, who was that heir to inherit it ? 


• Pari. Hi«t. 61. The chjef speakers Nottingham, 'Who had been solicitor- 
on this side were old sir Thomas Clarges, general to Charles, but was removed in 
brother-in-law of general Monk, who the late reign. 

had been distinguished as an opponent f James is called " the late king ” in 
of administration under Charles and a resolution of the lords on Feb. 2. 
James, and Mr. Finch, brother of lord 
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and gained one of their chief advantages by the difficulty of 
evading this question. It was indeed evident that, if the 
lords should carry their amendments, an inquiry into the 
legitimacy of the prince of Wales could by no means be dis<* 
pensed with. Unless that could be disproved more satisfac- 
torily than they had reason to hope, they must come back to 
the inconveniences of a regency, with the prospect of be- 
queathing interminable confusion to their posterity. For, if 
the descendants of James should continue in the Roman 
catholic religion, the nation might be placed in the ridiculous 
situation of acknowledging a dynasty of exiled kings, whose 
lawful prerogative would be withheld by another race of 
protestant regents. It was indeed strange to apply the pro- 
visional substitution of a regent in cases of infancy or imbe- 
cility of mind to a prince of mature age, and full capacity for 
the exercise of power. Upon the king’s return to England, 
this delegated authority must cease of itself ; unless supported 
by votes of parliament as violent and incompatible with the 
regular constitution as his deprivation of the royal title, but 
far less secure for the subject, whom the statute of Henry 
VII. would shelter in paying obedience to a king de facto, 
while the fate of sir Henry Vane was an awful proof that no 
other name could give countenance to usurpation. A great 
part of the nation not thirty years before had been compelled 
by acts of parliament * to declare upon oath their abhorrence 
of that traitorous position, that arms might be taken up by 
the king’s authority against his person or those commissioned 
by him, through the influence of those very tories or loyalists 
who had now recourse to the identical distinction between the 
king’s natural and political capacity, for which the presby- 
terians had incurred so many reproaches. 

In this conference, however, if the whigs had every advan- 
tage on the solid grounds of expediency, or rather political 
necessity, the tories were as much superior in the mere argu- 
ment, either as it regarded the common sense of words, or 
the principles of our constitutional law. Even should we 
admit that an hereditary king is competent to abdicate the 
throne in the name of all his posterity, this could only be 


• 13 Car. II. c. i. ; 17 Car. II, c. ii. 
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intended of a voluntary and formal session, not such a con- 
structive abandonment of his right by misconduct as the 
commons had imagined. The word ‘‘ forfeiture” might better 
have answered this purpose ; but it had seemed too great a 
violence on principles which it was more convenient to under- 
mine than to assault. Nor would even forfeiture bear out 
by analogy the exclusion of an heir, whose right was not 
liable to be set aside at the ancestor’s pleasure. It was only 
by recurring to a kind of paramount, and what I may call 
hyper-constitutional law, a mixture of force and regard to the 
national good, which is the best sanction of what is done in 
revolutions, that the vote of the commons could be defended. 
They proceeded not by the stated rules of the English govern- 
ment, but the general rights of mankind. They looked not 
so much to Magna Charta as the original compact of society, 
and rejected Coke and Hale for Hooker and Harrington. 

The house of lords, after this struggle against principles 
undoubtedly very novel in the discussions of parliament, gave 
way to the strength of circumstance and the steadiness of the 
commons. They resolved not to insist on their amendments 
to the original vote ; and followed this up by a resolution, 
that the prince and princess of Orange shall be declared king 
and queen of England, and all the dominions thereunto be- 
longing,*' {But the commons with a noble patriotism delayed 
to concur in this hasty settlement of the crown, till they 
should have completed the declaration of those fundamental 
rights and liberties for the sake of which alone they had gone 
forward with this great revolution.t That declaration, being 
at once an e:^position of the misgovernment which had com- 
pelled them to dethrone the late king, and of the conditions 


* This was carried by slxty-two to 
forty-seven, according to lord Clarendon ; 
several of the tones going over, and 
others who had. been hitherto absent 
coming down to vote. Forty peers pro- 
tested, including twelve bishops, out ,of 
seventeen present. Trelawney, who had 
voted against the regency, was, one of 
them; but not Compton, Lloyd of St. 
Asaph, Crewe, %)rat, or Hall ; the three 
former, I believe, being in the majority. 
Lloyd had been absent when the vote 


passed against a regency, out of unwill- 
ingness to disagree with the majority of 
his brethren; but he was entirely of 
Burnet’s mind. The votes of the bishops^ 
are not accurately stated in most books ; 
which has induced me to mention them 
here. Lords’ Journals, Feb. 6. 

f It had been resolved, Jan. 29., 
that before the committee proceed to 611 
the throne now vacant, they will pro- 
ceed to secure our religion, laws, and 
liberties. 
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upon which they elected his successors, was incorporated in 
the final resolution to which both houses came on the 13th of 
February, extending* the limitation of the crown as far as the 
state of affairs required: “That William and Mary, 
prince and princess of Orange, be, and be declared, |Kry“toff 
king and queen of England, France, and Ireland, 
and the dominions thereunto belonging, to hold the crown 
and dignity of the said kingdoms and dominions to them, the 
said prince and princess, during their lives, and the life of 
the survivor of them ; and that the sole and full exercise of 
the regal power be only in, and executed by, the said prince 
of Orange, in the names of the said piince and princess, 
during their joint lives ; and after their decease the said 
crown and royal dignity of the said kingdoms and dominions 
to be to the heirs of the body of the said princess ; for default 
of such issue, to the princess Anne of Denmark, and the heirs 
of her body ; and for default of such issue, to the heirs of the 
body of the said prince of Orange.^^) 

Thus, to sum up the account of this extraordinary change 
in our established monarchy, the convention pronounced, 
under the slight disguise of a word unusual in the language 
of English law, that the actual sovereign had forfeited hisj 
right to the nation’s allegiance. It swept away by the same? 
vote the reversion of his posterity and of those who could 
claim the inheritance of the crown. It declared that, during 
an interval of nearly two months, there was no king of Eng- 
land ; the monarchy lying, as it were, in abeyance frwn the 
23d of December to the 13th of February. It bestowed the 
crown on William, jointly with his w ife indeed, but so tha(i 
her participation of the sovereignty should be only in name.* 


* See Burnet’s remarkable conversa- 
tion with Bentinck, wherein the former 
warmly opposed the settlement of the 
crown on the prince of Orange alone, as 
Halifax had suggested. But nothing 
in it is more remarkable than that the 
bishop does not perceive that this was 
virtually done ; for it would be difficult 
to prove that Mary’s royalty differed at 
all from that of a queen consort, except 
in having her name in the style. She 
was exactly in the same predicament as 
Philip had been during his marriage 


with Mary I. Her admirable temper 
made her acquiesce in this exclusion 
from power, which the sterner character 
of her husband demanded j and with 
respect to the conduct of the convention, 
it mu‘t be observed that the nation 
owed her no particular debt of grati* 
tude, nor had she any better claim than 
her sister to fill a throne by election, 
which had been declared vacant. In 
fact, there was no middle course between 
what was done, and following the prece- 
dent of Philip, as to which Bentinck 
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It postponed the succession i>f the princess Anne during his 
life. Lastly, it made no provision for any future devolution 
of the crown in failure of issue from those to whom it was 
thus limited, leaving that to (he wisdom of future parliaments. 
Yet only eight years before, nay much less, a large part of 
^e nation ha4^ loudly proclaimed the incompeteacy of a full 
parliament^ with a lawful jking at its iiead, to alter the lineal 

f 'UXsp^oLjSaccessiQn. No whig had then openly professed 
e dpctrine, that not only a king, but an entire royal family, 
might be set aside for public convenience. The notion of an 
original contract was denounced as a republican chimera. 

deposing of kings was .branded as the worst birth of 
JlQpejcy and fanaticism. If other revolutions have been more 
extensive in their effect on the established government, few 
perhaps have displayed a more rapid transition of public 
opinion. For it cannot, I think, be reasonably doubted that 
the majority of the nation went along with the vote of their 
representatives. Suck was the termination of that contest, 
wk^ the house of Stuart had obstinately maintained against 
m^ih erties, and of late against the religion, of England; 
^ ^a3 ief, of that far more ancient controversy between the 
crown andf tfie people which had never been wholly at rest 
since the reign of John. During this long period, the balance, 
except in a few irregular intervals, had been swayed in favour 
of the crown ; and though the government of England was 
monarchy limited by law, though it always, or gt 
IB?ce the adnoission of the commons into the legislature, 
partook of the three simple forms, yet the^ character of a 
monarchy w^s evidently prevalent over the other parts of the 


said, he fancied the prince would not trusted to the queen’s temper and prin- 
like to be his wife’s gentleman usher; ciples. It icquired a distinct act of 
for a divided sovereignty was a mon- parliament (2 W. & M. c. 6.) to en- 
strous and impracticable expedient in able her to exercise the regal power 
theory, however the submissive disposi- during the king’s absence from England, 
tion of the queen might have prevented [It was urged by some, not without 
its mischiefs. Burnet seems to have plausible grounds, on Mary’s death, that 
had a puzzled view of this : for he says the parliament was dissolved by that 
afterwards, ** It seemed to be a doub^> event, the writs having been issued in her 
bottomed monarchy, where there were name as well as the king’s. A paper 
two joint sovereigns ; but those who printed, but privately handed about, with 
know the queen’s temper and principles the design to prove this, will be found 
had no apprehensions of divided coun- in Pari, Hist. v. 867. But it was not 
or of a distracted government.” warmly taken up by any party. — 1845.] 
Vol ii. p. 2. The convention had not 
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constitution. of 1688^ and par- 

ticinany"]K)na thence to the death of George II., after which 
tihe ^popular e|ement grew much siTouger,^4,t^igms^e£uall^ 
jp.st to saj, tlmt the predominating character hai^ 
tpcijatioal ; the prerogative being in some respects too limited, 
and in others too little capable of effectual ejC^cise, to coun- 
terbalance the hereditary peerage, and that class of great 
territorial proprietors, who, in a political division, are to be 
reckoned among the proper aristocracy of the kingdom. 
This, however, will be more fully explained in the two 
succeeding chapters. 
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CHAPTER XV. 

ON THE REIGN OF WILLIAM III. 


Declaration of Rights — Bill of Rights — Military Force ufitkout Consent 
declared illegal — Discontent with the new Government — Its Causes — 
Incompatibility of the Revolution with received Principles — Character and 
Eirors of William — Jealousy of the Whigs — Bill of Indemnity — Bill far 
restoring Corporations — Settlement of the Revenue — Appropriation of 
Supplies — Dissatisfaction of the King — No Republican Party in Existence — 
William employs Tories in Ministry — Intrigues with the late King — Schemes 
for his Restoration — Attainder of Sir John Fenwick — III Success of the War 

— Its Expenses — Treaty of Ryswick — Jealousy of the Commons — Army 
reduced — Irish Forfeitures resumed — Parliamentary Inquiries — Treaties 
of Partition — Improvements in Constitution under William — Bill for Triennial 
Parliaments — Law of Treason — Statute of Edward III- — Its constructive 
Interpretation — Statute of William III. — Liberty of the Press — Law of 
Libel — Religious Toleration — Attempt at Comprehension ■— Schism of the 
Non furors — Laws against Roman Catholics — Act of Settlement — Limit- 
ations of Prerogative contained in il — Privy Council superseded by a Cabinet 

— Exclusion of Placemen and Pensioners from Parliament — Independence of 
Judges — Oath of Abjuration. 


The JSevdution is not to be considered as a mere effort of 
tlie nation on a pressing- emergency to rescue itself from the 
violence of a particular monarch ; much less as grounded 
upon the danger of the Anglican church, its emoluments, 
and dignities, from the bigotry of a hostile religion. It was 
rather ^ he tr i umph of t|^e jixinciples^whi ch^ 
of the presen jilay^ are denomiMt^d liberal 

of.maBaaiLy.uat :eJ0fec- 
by stated boundaries, it was the teripinatioa 
between the regal powered that of parliaiweut, 
which could n ot ^ave been brought fayQurable 

But, while the chief renovation in the 
spirit of our government was likely to spring from breaking 
the line of succession, white no positive enactments would 
have sufficed to give security to freedom with the legitimate 
race of Stuart on the throne, it would have been most cul- 
pable, and even preposterous, to permit this occasion to pass 
by, without asserting and defining those rights and liberties, 
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which the very indeterminate nature of the king^s prero- 
gative at common law, as well as the unequivocal extension 
it had lately received, must continually place in jeopardy. 
The house of lords indeed, as I have observed in the last 
chapter, would have conferred the crown on William and 
Mary, leaving the redress of grievances to future arrange- 
ment ; and some eminent lawyers in the commons, Maynard 
and Pollexfen, seem to have had apprehensions of keeping 
the nation too long in a state of anarchy.* But the great 
majoiity of the commons wisely resolved to go at once to the 
root of the nation^s grievances, and show their new sovereign 
that he was raised to the throne for the sake of those liberties, 
by violating which his predecessor had forfeited it. 

The declaration of rights presented to the prince of Orange 
by the marquis of Halifax, as speaker of the lords, oeciarationi 
in the presence of both houses, on the 18th of * 

February, coiiMsts of three parts: a lecital of the illegal and 
aibitrary acts committed by the late king, and of their con- 
sequent vote of abdication ; a declaration, iieaily following 
the woids of the foimer part, that such enumerated acts are 
illegal; and a resolution, that the throne shall be filled by the 
piince and piincess of Orange, according to the limitations 
mentioned in the last chapter. Thus the declaration of rights 
was indissolubly connected with the revolution-settlement, as 
its motive and its condition. 

^The lords and commons in this instrument declare : That 
the pretended power of suspending laws, and the execution of 
laws, by regal authoiity without consent of parliament, is 
illegal ; That the pretended power of dispensing with laws 
by regal authority, as it hath been assumed and exercised of 
late, is illegal ; That the commission for creating the late 
court of commissioners for ecclesiastical causes, and all other 
commissions and courts of the like nature, are illegal and 
pernicious ; That levying of money for or to the use of the 
crown, by pretence of prerogative without grant of parlia- 
ment, for longer time or in any other manner than the same 
is or shall be granted, is illegal ; That it is the right of the 
subjects to petition the king, and that all commitments or 
prosecutions for such petitions are illegal ; That the raising 


• Pari Hist V. 54. 
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or keeping a standing army within the kingdom in time of 
peace, unless it be with consent of parliament, is illegal ; 
That the subjects which are protestants may have arms for 
their defence suitable to their condition, and as allowed by 
law ; That elections of members of parliament ought to be 
free ; That the freedom of speech or debates, or proceedings 
in parliament, ought not to be impeached or questioned in 
any court or place out of parliament ; That excessive bail 
ought not to be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted ; That juries ought to 
be duly irnpannelled and returned, and that jurors which pass 
upon men in trials of high treason ought to be freeholders ; 
That all grants and promises of fines and forfeitures of par- 
ticular persons, before conviction, are illegal and void ; And 
that, for redress of all grievances, and for the amending, 
strengthening, and preserving of the laws, parliaments ought 
to be held frequently. 

^his declaration was, some months afterwards, confirmed 
by a regular act of the legislature in the bill of rights, 
establishes at the same time the limitation of 
the crown according to the vote of both houses, and adds the 
important provision ; That ijl persons who shall hold com- 
^nunion with the church of Rome, or shall marry a papist, 
{^all he excluded, and for ever incapable to possess, inherit, 
PX, enjoy, the orown and government of this realm ; and in 
all such cases, the people of these realms shall be absolved 
from their allegiance, and the crown shall descend to the 
next heir. This was as near an approach to a generalisation 
of the principle of resistance as could be admitted with any 
security for public order.^ 

The bill of rights contained only one clause extending 
rather beyond the propositions laid down in the declaration. 
This relates to the dispensing power, which the lords had 
been unwilling absolutely to condemn. They softened the 
general assertion of its illegality sent up from the other house, 
by inserting the words as it has been exercised of late.”t 
In the bill of rights therefore a clause was introduced, that 
no dispensation by non obstante to any statute should be 
allowed, except in such cases as should be specially provided 


* Tarl, Hist. v. 108. 


f Journals, llth and 12th Feb. 1688-9. 
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for by a bill to be passed during the present session. This 
reservation went to satisfy the scruples of the lords, who 
did not agree without difficulty to the complete abolition of a 
prerogative, so long recognised, and in many cases so conve- 
nient. * But the palpable danger of permitting it to exist in 
its indefinite state, subject to the interpretation of time-serving 
judges, prevailed with the commons over this consideration 
of conveniency ; and though in the next pailiament the judges 
were oidered by the house of lords to draw a bill for the 
king’s dispensing in such cases wherein they should find it 
necessary, and for abrogating such laws as had been usually 
dispensed with and were become useless, the subject seems to 
have received no further attention, t 

Except in this article of the dispensing prerogative, we 
cannot say, on comparing the bill of rights with what is 
proved to be the law by statutes, or generally esteemed to be 
such on the authority of our best writers, that it took away 
any legal power of the crown, or enlarged the limits of 
populai and parliamentary privilege. The most questionable 
proposition, though at the same time one of the most im- 
portant, was that which asserts the illegality of a 
standing army in time of peace, unless with con- forte with 
sent of parliament. It seems difficult to peiceive in declared 
what respect this infringed on any piivate man’s 
right, or by what clear reason (for no statute could be pre- 
tended) the king was debaired fiom enlisting soldieis by vo- 
luntary contract for the defence of his dominions, especially 
after an express law had declared the sole power over the 
militia, without giving any definition of that word, to reside 
in the crown. This had never been expressly maintained by 
Charles II.’s parliaments ; though the general repugnance of 
the nation to what was certainly an innovation might have 
provoked a body of men, who did not always measure their 
words, to declare its illegality, t It was however at least un- 

* Pari. Hist. 345. of the crown and its royal power ” This 

t Lords’ Journals, 22d Nov. 1689. sa/ours a little of old tory times For 
[Pardons for murder used to be granted there are certainly unrepealed statutes 
with a “non obstantibus statutis ” After of Edward III , which materially limit 
the Revolution it was contended that they the crown’s prerogative of pardoning 
were no longer legal 1 Shower, 284. felonies. — 1845 ] 

But Holt held “ the power of pardoning I The guards retained out of the old 
all offences to be an inseparable incident army disbanded at the king’s return 
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constitutional, by which, as distinguished from illegal, I mean 
a novelty of much importance, tending to endanger the esta- 
blished laws. And it is manifest that the king could never 
inflict penalties by martial law, or generally by any other 
course, on his troops, nor quarter them on the inhabitants, 
nor cause them to interfere with the civil authorities ; so that, 
even if the proposition so absolutely expressed may be some- 
what too wide, it still should be considered as virtually cor- 
rect. But its distinct assertion in the bill of rights put a 


have been already mentioned to have 
amounted to about 5000 men ; though 
some assert their number at first to have 
been considerably less. No objection 
seems to have been made at the time to 
the continuance of these regiments. But 
in 1667, on the insult offered to the 
coasts by the Dutch fleet, a great panic 
arising, 12,000 fresh troops were hastily 
levied. The commons, on July 25., came 
to an unanimous resolution, that his ma- 
jesty be humbly desired by such mem- 
bers as are his privy council, that when 
a peace is concluded, the new-raised 
forces be disbanded. The king, four 
days after, in a speech to both houses, 
said, “ he wondered what one thing he 
had done since his coining into England, 
to persuade any sober person that he did 
intend to govern by a stithding army ; 
he saiff he was more an Englishman 
thlin to do so. He desired, for as much 
as concerned him, to preserve the laws,” 
&c. Pari. Hist, iv, S63. Next session 
the two houses thanked him for having 
disbanded the late raised forces. Id. 
369. But in 1673, during the second 
Dutch war, a considerable force having 
been levied, the house of commons, after 
a warm debate, resolved, Nov. 3., that 
a standing army was a grievance. Id. 
604. And on February following, that 
the continuing of any standing forces in 
this nation, other than the militia, is a 
great grievance and vexation to the peo- 
ple } and that this house do humbly pe- 
tition his majesty to cause immediately 
to be disbanded that part of them that 
were raised since Jan. 1. 1663. Id. 

This was done not long afterward! ; but 
early in 1678, on the preteiA of enter- 
ing into a war with France, he suddenly 
raised an army of 20,000 men, or more, 
according to some accounts, which gave 
80 much alarm to the parliament, that 


they would only ^ vote supplies on con- 
dition that these troops should be imme- 
diately disbanded. Id. 985. The king, 
however, employed the money without 
doing’ so ; and maintained, in the next 
session, that it had been necessary to 
keep them on foot j intimating, at the 
same time, that he was now willing to 
comply, if the house thought it expe- 
dient to disband the troops ; which they 
accordingly voted with unanimity, to be 
necessary for the safety of his majesty’s 
person, and preservation of the peace of 
the government. Nov. 25. Id. 1049. 
James showed, in his speech to parlia- 
ment, Nov. 9. 1685, that he intended to 
keep on foot a standing army. Id. 1371. 
But, though that house of commons was 
very differently composed from those in 
his brother’s reign, and voted as large 
a supply as the king required, they re- 
solved that a bill be brought in to ren- 
der the militia more useful ; an oblique 
and timid hint of their disapprobation 
of a regular force, against which several 
members had spoken. 

I do not find that any one, even in 
debate, goes the length of denying that 
the king might, by his prerogative, 
maintain a regular army ; none at least 
of the resolutions in the commons can be 
said to have that effect. 

* It is expressly against the petition 
of right, to quarter troops on the citizens, 
or to inflict any punishment by martial 
law. No court martial, in fact, can have 
any coercive jurisdiction except by sta- 
tute ; unless we should resort to the old 
tribunal of the constable and marshal. 
And that this was admitted, even in bad 
times, we may learn by an odd case in 
sir Thomas Jones’s Reports, 1 47. ( Pasch. 
33 Car, 2., 1681 . ) An action was brought 
for assault and ftilse imprisonmeht. The 
defendant pleaded that he was lieutenant- 
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most essential restraint on the monarchy, and rendered it in 
effect for ever impossible to employ any direct force or in- 
timidation against the established laws and liberties of the 
pepple. 

C a revolution so thoroughly remedi^ accomplijh^ 
witK SoHltfle^SriS ^^ littIe^f"¥ig7ontenr 

angrj guj^lihjnent^ The vanq^uished, few govern* 

ougfeyoAajf with unbounJed Jbanh^P.fe- 

ness and satisfaction. The nation^s deliverer and chosen 
soveTeigi7*iSn^^ the most magnanimous and heroic cha- 
racter of that age, might have expected no returnTbut ad- 
miration and gratitude. Vet this was very far"Trdmr'‘'bemg 
the case. In no period of time under the Stuarts were public 
discontent and opposition of parliament more prominent than 
in the reign of William III. ; and that high-souled prince 
enjoyed far less of his subjects’ affection than Charles II. No 
part of our history perhaps is read upon the whole with less 
satisfaction than these thirteen years, during which he sat 
upon his elective throne. It will be sufficient for 
me to sketch generally the leading causes, and the 
errors both of the prince and people, which hindered the 
blessings of the Revolution from being duly appreciated by its 
contemporaries. 

The votes of the two houses, that James had abdicated, 


governor of the isle of Scilly, and that 
the plaintiff was a soldier belonging 
to the garrison ; and that it was the 
ancient custom of the castle, that if any 
soldier refused to render obedience, the 
governor might punish him by imprison- 
ment for a reasonable time; which he 
had therefore done. The plaintiff de- 
murred, and had judgment in his favour. 
By demurring, he put it to the court to 
determine, whether this plea, which is 
obviously fabricated in order to cov^ 
the want of any general right to main- 
tain discipline in this manner, were valid 
in point of law ; which they decided, as 
it appears, in the negative. 

In the next reign, however, an at- 
tempt was ihade to punish deserters ca- 
pitally, not by a court martial, but on 
the authority of an ancient act of par- 
liament. Chief justice Herbert is said 


to have resigned his place in the king’s 
bench rather than come into this. Wright 
succeeded him ; and two deserters having 
been convicled, were executed in Lon- 
don Ralph, 961. t cannot discover 
that there was any thing illegal in the 
proceeding; and therefore question a 
little whether this were really Herbert’s 
motive. See 3 Inst. 96*. 

[1 have since observed, in a passage 
which liad escaped me, that the cause of 
sir Edward Herbert’s resignation, which 
was in fact no resignation, but only an 
exchange ol places with Wright, chief 
justice of the common pleas, was his 
^objection to the king’s insisting on the 
execution of one of these deserters at 
Plymouth, the conviction having oc- 
curred at Reading. State Trials, xii. 
262., from Hey wood’s Vindication of 
Fox 1845.] 
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or h pkioer T^ordb forfeited, hk royal authority, that the 
crown 'wa$ vaisant, that one out of the regular line 
of sucacssiOtt shoidd be raised to it, were so untena- 
*jrSSS?ed hie by 'any known law^ so repugnant to the principles 
prine^es. established church,- that a nation accustomed 

to think upon mattery of government only as lawyers and 
churcbmtiii dictated, could not easily reconcile thcna to its 
pre(^ceived notions of duty. The first burst of resentment 
against the late kifig was mitigated by his fall ; compassion, 
and even confidence, began *to take place of it ; his adherents 
— some denying or extenuating the faults of his administra- 
tion, others more artfully, representing them as capable of 
redress by legal measures — having Recovered from their con- 
sternation, took advantage of the necessary delay before the 
meeting of the convention, and of the time consumed in its 
debates, to publish pamphlets and circulate rumours in his 
behalf. * mmmt whm>.JSYilliam.JU^ Jdary 

(though it seems highly probable that a 
majority of the kingdom sustained the bold votes of its re- 
presentatives), 

l ^ p ved the institution to be most violently shaken, if not 
jrfftm¥ffly,d^trQy^^^ sipvereign Javtoe 

Ahe clergy were moved by 
pride #nd shame, by the just apprehension that their influence 
ofer the people would be impaired, by jealousy or hatred of 
the non-conformists, to deprecate so practical a confutation of 
the doctrines they had preached, especially when an oath of 
allegiance to their new sovereign came to^ be imposed ; 

* See several in the Somers Tracts, eminent Champion of passive obedience, 
vol. Jt. One of these, a Letter to a Mem- Even the distinction he found out, of the 
hereof the Convention, by Dr. Sherlock, lawfulness of allegiance to a king de facto, 
is very ably written j and puts all the was contrary to his former doctrine, 
oonseqoehces of a change of government, [A pamphlet, entitled « A Second Letter 
an to poj^ular dissatisfaction, &c., much to a Friend,” in answer to the declaration 
ii tlioogh,. of |ourse, df James II. in 1693 (Somers Tracts, x. 

i^iUng to slow that a treaty w|b the 378. ), which goes wholly on KevolUfion 
king would ^ lets open to obji^tion. principles, is attributed to Sherlock by 
Bhtarlock ddblined for a time^to t^e tbe Scott, Vho prints the tiCe as if Sherlock’s 
oatik; but, complying al|erwar4i noAk name were in it, probably follow^ the 
wtittngin vindication, or at Hast ^ouse, Ibrmer ediUon of the oomprs iSacts. 
of Ihe Revolution, Incurred the hc^ility But I do not find it at^bed^ Sh^lock 
of the Jacobites, and impaired 1m own in the^Biographia BrItannSca, or in the 
Imputation by so interested a went of list of his writings in Watt's BiWio- 
Censisteney i for be had been ^he most theca. ^ 1845.} 
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and they had no alternative but to resign their benefices, or 
wound their reputations and consciences by submission upon 
some casuistical pretext.* Eight bishops, including the pri- 
mate and several of those who had l^en foremost in the 
defence of the church during the l^te reign, with about four 
hundred clergy, some of them highly distinguished, chose 
the more honourable course of refusing the new oaths ; and 
thus began the schism of the non-jurors, more mischievous in 
its commencement than its continuance, and not so dangerous 
to the government of William III. and George I. as the false 
submission of less sincere men. t 

It seems undeniable that the strength of this Jacobite fac- 


tion sprung from the want 


• 1 W. & M. c 8. 

f The necesiiity of excluding men so 
conscientious, and several of whom had 
\ery recently sustained so conspicuously 
the brunt of the battle against king 
James, was very painful ; and motives of 
policy, as well as generosity, were not 
wanting in favour of some indulgence 
towards them. On the other band, it was 
dangerous to admit such a reflection on 
the new settlement, as would be cast by 
its enemies, if the clergy, especially the 
bishops, should be excused fiom the oath 
of allegiance. The house of lords made 
on amendment in the act requiring this 
oath, dis[)ensing with it in the case of 
ecclesiastical persons, unless they should 
be called upon by the privy council. 
This, it was thought, would furnish a 
security for their peaceable demeanoui, 
without shocking the people and occa- 
sioning a dangerous schism. Rut the 
commons resolutely opposed this amend- 
ment, as an unfair distinction, and dero- 
gatory to the king’s title. Pari. Hist. 
218. Lords’ Journals, 17th April, 1689. 
The clergy, however, had six months more 
time allowed them, in order to take the 
oath, than the possessors of lay offices. 

Upon the whole, I think the reasons 
for deprivation greatly preponderated. 
Public prayers for the king by name 
form part of our liturgy ; and it was 
surely impossible to dispense with the 
clergy’s reading them, which was as ob- 
noxious as the oath of allegiance. Thus 
the beneficed priests must have been 
excluded ; and it was hardly required to 

VOL. II. 


of apparent net^essity for the 


make an exception for the sake of a few 
bishops, even if difficulties of the same 
kind woiild not have occurred in the ex- 
ercise of their jurisdiction, which hangs 
upon, and has a perpetual reference to, 
the supremacy of the crown. 

The king was empowered to reserve a 
third part of the value of their benefices 
to any twelve of the recusant clergy. 
1 W. & M. c. 8. 8, 1 6. But this could 
only be done at the expense of thoir 
successors ; and the behaviour of the 
non-jurors, who strained every nerve in 
favour of the dethroned king, did not re- 
commend them to the government. The 
deprived bishops, though many of them, 
through their late behaviour, were de- 
servedly estteined, cannot he reckoned 
among the eminent characters ‘ of our 
church for learning or capacity. San- 
croft, the most distinguished of them, 
had not made any remarkable figure ; 
and none of the rest had any preten- 
sions to literary credit. Those who filled 
their places were incomparably superior. 
Among the non-junng clergy a certain 
number were considerable men ; but, 
upon the whole, the well -affected part 
of the church, not only at the Revolution, 
hut for fifty years afterwards, contained 
by far its mo«t useful and able members. 
Yet the efTect of this expulsion was 
higWy unfavourable to the new go- 
vernment ; and it required all the 
influence of a latitudfnarign school of 
divinity, led by Locke, which was very 
strong among the laity under William, 
to counteract it. 


T 
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change of government. Extreme oppression produces an 
impetuous tide of resistance, which bears away the reasonings 
of the casuists. But the encroachments of James IL, being 
rather felt in prospect than much actual injury, left men in a 
calmer temper, and disposed to weigh somewhat nicely the 
nature of the proposed remedy. The Revnl ^tifin 
least; seemed to be^ a case of political exp^jenjgy.;. jand ex- 

^gmoegt. In many 
respects it was far better conducted, more peaceably, more 
moderately, with less passion and severity towards the guilty, 
with less mixture of democratic turbulence, with less inno- 
vation on the regular laws, than if it had been that extreme 
case of necessity which some are apt to require. But it was 
obtained on this account with less unanimity and heartfelt 
concurrence of the entire nation.^) 

The demeanour of William, always cold and sometimes 
harsh, his foreign origin (a sort of crime in English 
and moM eyes) and foreign favourites, the natural and almost 
laudable prejudice against one who had risen by the 
misfortunes of a very near relation, conspired with a desire 
of power not very judiciously displayed by him to keep alive 
this disaffection ; and the opposite party, regardless of all the 
decencies of political lying, took care to aggravate it by the 
vilest calumnies against one, who, though not exempt from 
errors, must be accounted ,own age. 

It is certain that his government was in very considerable 
danger for three or four years after the Revolution, and even 
to the peace of Ryswick. The change appeared so marvellous, 
and contrary to the bent of men’s expectation, that it could 
not be permanent. Hence he was surrounded by the timid 
and the treacherous ; by those who meant to have merits to 
plead after a restoration, and those who meant at least to be 
secure. A new and revolutionary government is seldom 
fairly dealt with. Mankind, accustomed to forgive almost 
every thing in favour of legitimate prescriptive power, exact 
an ideal faultlessness from that which claims allegiance on 
the score of its utility. The personal failings of its rulers, 
the negligences of tneir administration, even the inevitable 
privations and difficulties which the nature of human affairs 
or the misconduct of their predecessors create, are imputed 
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to them with invidious minuteness. Those who deem their 
own merit unrewarded, become always a numerous and im- 
placable class of adversaries ; those whose schemes of public 
improvement have not been followed, think nothing gained 
by the change, and return to a restless censoriousness in 
which they have been accustomed to place delight. With all 
these it was natural that William should have to contend; 
but we cannot in justice impute all the unpopi^||aj;j l y^4af4ns 
uduujuijitratioii to the disaffection of one party, or the fickle- 
ness and ingratitude of another. It 
from ei:rpi'& of his own.^ 

The king had been raised to the throne by the vigour and 
zeal of the whigs ; but the opposite party were so jp,uotisy m 
n(‘aily upon an equality in both houses that it would 
]vd\o been difficult to frame his government on an exclusive 
basis. It would also have been highly imjmlitic, and, with 
i(‘spect to some few pcnsons, ungrateful, to j)ut a slight upon 
those who had an undeniable majority in the most j)OW(Tful 
class(‘s. (^William acted, therefore, on a wise and liberal 
j)iinciple, in bestowing offices of trust on lord Dauby, so 
mei itorious in the revolution, and on lord Nottingham, whose 
probity was uninipeached ; while he gave the whigs, as was 
(lu(‘, a decided pre|)onderance in his council. Many of them, 
however, with that indiscriminating acrimony which belongs 
to all factions, could not endure the elevation of nien who 
had complied witli the court too long, and seemed by their 
tardy opposition ^ to be rather the patriots of the church than 
of civil liberty. They remembered that Danby had been im- 
peached as a corrupt and dangerous minSer; that HaJ[ifax 
liad been involved, at least by holding a confidential office at 
the time, in the last and worst part of Charles’s reign. They 
saw C^olphin, who had concurred in the commitment of the 
bishops, and every other measure of the late king, still in the 
treasury ; and, though they could not reproach Nottingham 
with any misconduct, were shocked that his conspicuous 
opposition to the new settlement should be rewarded with 
the post of secretary of state. The mismanagement of affairs 
in Ireland during 1689> which was very glaring, furnished 


Burnet. Ralph, 174. 179. 
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specious grounds for suspicion that the king was betrayed.* 
It is probable that he was so, though not at that time by the 
chiefs of his ministry. This was the beginning of that dis- 
satisfaction with the government of William, on the part of 
those who had the most zeal for his throne, which eventually 
became far more harassing than the conspiracies of his real 
enemies. Halifax gave way to the prejudices of the com- 
mons, and retired from power. These prejudices were no 
doubt unjust, as they respected a man so sound in principle, 
though not uniform in conduct, and who had withstood the 
arbitrary maxims of Chjirles and James in that cabinet, of 
which he unfortunately continued too long a member. But 
his fall is a warning to English statesmen, that they will be 
deemed responsible to their country for measures which they 
countenance by remaining in office, though they may resist 
them in council, j 

The same honest warmth which impelled the whigs to 
BUI of murmur at the employment of men sullied by their 
Indemnity, compliance with the court, made them unwilling to 
concur in the king’s desire of a total amnesty. They retained 
the bill of indemnity in the commons; and excepting some 
by name, and many more by general clauses, gave their ad- 
versaries a pretext, for alarming all those whose conduct had 
not teen irreproachable. Q)em^pcy^i% indeed, for the most 
p^rt_the wisest, as wall as the most. generous, policy; yet it 
dangerous to pass over with unlimited forgive- 
4ies^.4h^t seryik^ohedieucjeL to arbitrary power, especially in 
the j udges, .which,, as it springs from Uvba&e motive, is best 
QMjltolledhy the fear of punishment. But some of the late 
king’s instruments had fled with him, others were lost and 
ruined ; it was better to follow the precedents set at the 
Restoration, tlian to give them a chance of regaining public 


* Tlie parliamentary debates are full 
of complaints as to the mismanagement 
of all things in Ireland. These might 
be thought hasty or factious ; but marshal 
Schomberg’s letters to the king yield 
them strong confirmation. ' Dalrymple, 
Appendix, 26, &c. William’s resolution 
to take the Irish war on himself saved 
not only that country, but England. Our 
own constitution was won on the Boyne. 


Tlie star of the house of Stuart grew pale 
for ever on that illustrious day, when 
James displayed again the pusillanimity 
which had cost him his English crown. 
Yet the best friends of William dissuaded 
him from going into Ireland, so im- 
minent did the peril appear at home. 
Dalryraple, Id. 97. “ Thinp,” says 

Burnet, “ tvere in a very ill disposition 
towards a fatal turn.” 
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sympathy by a prosecution out of the regular course of law.* 
In one instance, the expulsion of sir Robert Sawyer from the 
house, the majority displayed a just resentment against one 
of the most devoted adherents of the prerogative, so long as 
civil liberty alone was in danger. Sawyer had been latterly 
very conspicuous in defence of the church ; and it was expe- 
dient to let the nation see that the days of Charles II. were 
not entirely forgotten, t Nothing was concluded as to the 
indemnity in this parliament ; but in the next, William took 
the matter into his own hands by sending down an act of grace. 

I scarcely venture, at this distance from the scene, to pro- 
nounce an opinion as to the clause introduced by the bmi for 
whigs into a bill for restoring corporations, which corporaUons, 


* Sec the debates on this subject in 
the Parluinientary History, which is a 
trniscript from Anchitel Grey. The 
whigs, or at kast some hot-headed men 
iunong them, were certainly too much 
.ictuated by a vindictive spirit, and con- 
sum* (1 too much time on this nccessar) bill, 

t The jirominent instance of Sawyer’s 
deliiujuency, which caused his expulsion, 
u.is his refusal of a wiit of error to sir 
'I'honns Armstrong. Pari. Hist 516. It 
was notorious that Armstrong suffered by 
a legal murder ; and an attorney-general 
in such a case could not be reckoned as 
fiec from personal responsibility as an 
ordinary advocate who maintains a cause 
for his fee. The first resolution had been 
to give reparation out of the estates of 
the judges and prosecutors to Armstrong’s 
family ; which was, perhaps rightly, 
^ihandoned. 

The house of lords, who, having a 
power to examine upon oath, are sup- 
posed to sift the truth in such inquiries 
iietter than the commons, were not remiss 
in endeavouring to bring the instruments 
of Stuart tyranny to justice. Besides the 
committee appointed on the very second 
(lay of the convention, 23d Jan. 1689, to 
investigate the supposed circumstances of 
suspicion as to the death of lord Essex, 
(a committee renewed afterwards, and 
formed of persons by no means likely to 
have abandoned any path that might lead 
to the detection of guilt in the late king,) 
another was appointed in the second ses- 
sion of the same parliament (Lords’ Jour- 
nals, 2d Nov. 1689) “to consider who 


were the advisers and prosecutois of the 
muuiers of lord Russell, col. Sidney, Arm- 
stiong, Cornish, &c., and who were the 
advisers of issuing out writs of (juo vvar- 
rantos against corporations, and who were 
their regulators, and also who were the 
public dssertors of the dispensing power ” 
The examinations taken befoictbis com- 
mittee are printed in the Loids’ Journals, 
20th Dec. 1689; and there certainly does 
not appear any want of zeal to convict tho 
guilty. But neither the law nor th<i 
pi oofs would serve them. They could 
establish nothing against Dudley North, 
the tory sheriff' of 1683, except that he 
had named lord Russell’s panel himself ; 
which, though irregular and doubtless ill- 
dcsigned, had unluckily a precedent in 
the conduct of the famous whig sherilF, 
Slingsby Bethell ; a man who, like 
North, though on the opposite side, 
cared more for his party than for decency 
and justice. Lord Halifax was a good 
deal hurt in character by this report; and 
never made a considerable figure after- 
wards. Burnet, 34. His mortification 
led him to engage in an intrigue with 
the late king, which was discovered ; yet, 
I suspect that, with bis usual versatility, 
he again abandoned that cause before his 
death. Ralph, 467. The act of grace 
(2 W. & M. c. 10. ) contained a small 
number of exceptions, too many indeed 
for its name ; but pnjbably there would 
have been difficulty in prevailing on the 
houses to pass it generally ; and no one 
was ever molested afterwards on account 
of his conduct before the Revolution. 


T 3 
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excluded for the space of seven years all who had acted, 
or even concurred, in surrendering* charters from muni- 
cipal offices of trust. This was no doubt intended to main- 
tain their own superiority by keeping the church or tory 
faction out of corporations. It evidently was not calculated 
to assuage the prevailing animosities. But, on the other 
hand, the cowardly submissiveness of the others to the quo 
warrantos seemed at least to deserve this censure ; and the 
measure could by no means be put on a level in point of ligoui 
with the corporation act of Charles 11. As the dissenters, 
unquestioned friends of the Revolution, had been universally 
excluded by that statute, and the tories had lately been strong 
enough to prevent their re-admission, it was not unfair for 
opposite party, or rather for the government, to provide 
some security against men, who, in spite of their oaths of 
allegiance, were not likely to have thoroughly abjured their 
former principles. This clause, which modern historians 
generally condemn as oppressive, had the strong support of 
Mr. Somers, then solicitor-general. It was, however, lost 
through the court^s conjunction with the tories in the lowoi 
house, and the bill itself fell to the ground in the upper ; so 
that those who had come into corporations by very ill means 
retained their power, to the great disadvantage of the Revolu- 
tion party ; as the next elections made appear.* 

But if the whigs behaved in these instances with too much 
of that passion, which, though offensive and mischievous in 
its excess, is yet almost inseparable from patriotism and in- 
corrupt sentiments in so numerous an assembly as the house 
of common^ they amply redeemed their glory by what cost 
them the new king’s favour, their wise and admirable settle- 
ment of the revenue. 

The first parliament of Charles II. had fixed on 1,200,000/. 
as the ordinary revenue of the crown, sufficient in 
Settlement pecuHar exigeucy for the support of its 

reveuue. pubHc defcncc. For this they 

provided various resources.; the hereditary excise on liquors 


* Pari. Hist. 508. et post. Jour- trusted, I believe, almost entirely to his 
nals, 2d and 10th Jan. 1689, 1690. memory. Ralph and Somerville are 
Burnet’s account is confused and mac- scarce ever candid towards the whigs in 
curate, as is very commonly the case : he this reign. 
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granted in lieu of the king’s feudal rights, other excise and 
custom duties granted for his life, the post-office, the crown 
lands, the tax called hearth-money, or two shillings for every 
house, and some of smaller consequence. These in the be- 
ginning of that reign fell short of the estimate; but before 
its termination, by the improvement of trade and stricter ma- 
nagement of the customs, they certainly exceeded that sum.* 
For the revenue of James from these sources, on an average 
of the four years of his reign, amounted to 1,500,964/.; 
to which something more than 400,000/. is to be added for 
the produce of duties imposed for eight years by his parlia- 
ment of l685.t 

QVVilliam appears to have entertained no doubt that this 
great revenue, as well as all the power and prerogative of 
the crown, became vested in himself as king of England, br 
at least ouglit to be instantly settled by parliament according 
to the usual method, t There coiJd indeed be p^ ;) pret( ^R ce 
for disputing his right tp the hereditary excise, though this 
seems to have been questioned in debate : but the coinmpns 
soon displayed a considerable reluctance to gTantthe. tempo- 
rary revenue for. the„ }wg\ bfef , Tbi^. h^cl ^ . begu 

done in the first parliament of every reign. But the 
accounts, for which they called on this occasion, exhibited 
so considerable an increase of the receipts on one hand, so 
alarming a disposition of the expenditure on the other, that 
ithey deemed it expedient to restrain a liberality, which was 
»iot only likely to go beyond their intention, but to place 
Ihem, at least in future times, too much within the power of 
the crown. § Its average expenses appeared to have been 


* [Ralph puts the annual revenue about 
1675 at 1,358,000/. ; but with an an- 
ticipation, that is, debt upon it to the 
amount of 8()6,954/. The expense of 
the army, navy, ordnance, and the for- 
tiess of Tangier, was under 700,000/. 
The rest went to the civil list, &c. Hist, 
of England, i. 290. — 1845.] 
t Pari. Hist. 150. 

t Burnet, 13. Ralph, 138. 194. Some 
of the lawyers endeavoured *o persuade 
the house that the revenue, having been 
granted to James for his life, devolved to 
William during the natural life of the 


former ; a technical subtlety, against the 
spirit of the grant. Somers seems not to 
have come into this; hut it is haid to 
collect the sense of speeches from Grey’s 
memoranda. Pari. Ilist. 139. It is not 
to be understood that the toiies univer- 
sally Here in favour of a grant for life, 
and the whigs against it. But as the 
latter were the majority, it was in their 
power, speaking of them as a party, to 
have carried the measure. 

§ [Davenant, whom I quote at pre- 
sent from Harris’s Life of Charles TI., 
p. 378., computes the hereditary excise 
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1,700,000/. Of this 610,000/. was the charge of the late 
king’s army, and 83 , 493 /. of the ordnance. Nearly 90 , 000 /. 
was set under the suspicious head of secret service, imprested 
fo Mr. Guy, secretary of the treasury.* Thus, it was evident 
that, far from sinking below the proper level, as had been 
the general complaint of the court in the Stuart reigns, the 
revenue was greatly and dangerously above it ; and its ex- 
cess might either be consumed in unnecessary luxury, or 
diverted to the worse purposes of despotism and corruption. 
XbjUffiiipdeeil jujt (l(;fWpd.a^ta«ding army to be illegal. 


But Jber e could be po of 

decJafiSg jLasiliP ^jpeaas in the crowuJajwein- 

on e. Their experience of the interminable contention 
Jibo^supply, which had been fought with various success 
between the kings of England and their parliaments for some 
hundred years, dictated a course to which they wisely and 
steadily adhered, and to which , perhaps above all other 
<;l ]i^nges augmented autliority of the 

of eonmmns muat be.aacribed.) 

/They began by voting that 1 , 200 , 000 /. should be the an- 
nual levenue of the crown in time of peace; and 
jtpof that one half of this should be appropriated to the 
maintenance of the king’s government and royal fa- 
mily, or what is now called the civil list, the other to the 
public defence and contingent expenditure, t The breaking 
out of an eight years’ war rendered it impossible to carry into 
eflect these resolutions as to the peace establishment : but they 
did not lose sight of their principle, that the king’s regular 
and domestic ^expenses should be determined by a fixed annual 
sum, distinct from the other departments of public service. 
They speedily improved upon their original scheme of a de- 
finite revenue, by taking a more close and constant superin- 
tendence of these departments, the navy, army, and ordnance. 

|M?^bkwe . xp enditure were laidJbe- 


supply granted, was- ^ictly appropsiatgd 
to eachjarticnkr seraiige. . 


Oil beer alone to have amounted, in 1689, up the reliefs and wardships of military 
to 694,496Z. So extraordinarily good a tenure ] 

bargain had the crown made for giving * Pari Hist 187. f Id 193 
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This great and fundamental princ iple^ as i t ha s lojjg been 

appropnateHT^nJ^leair^^ to certain specified 

heads of expenditure, was rntroduced, as 1 nave beiore men- 
Ooned, in thelSgn oF CBaf^^ generally, though not 


Ooned, in theT eig^p i rC Ha fl^^ and gene rally, though not 
in every Tnstance, adopte^Ty Kis' parliamenT. The unworthy 
house of commons that sat in 1685, not content with a 
needless augmentation of the revenue, took* credit with the 
king for not having appropriated their supplies.* J^ut from 
the Revolution it has been the invariable usage. The loi'JlT" 
(T*3ie^ireasury^ a claiile atinually repeated in the appro - 
jiriation act of every session, are forbidden, under severe 
penalties, to order by their warrant any monies in the exche- 
(pier, so appropriated, from being issued for any other service, 
and the officers of the exchequer to obey any such warrant. 
This has given the house of conunQiis sa^uflectual a-coutrol 
wer the executive power, or, more truly-.^eakmg* has 
londeied it so much a participator in that power, that no 
«jdministration can possibly subsist without its concurrence; 
jior can the session of parliament be intermitted for an eq- 
pre year, without leaving both the naval and military forqe 
of the kingdom unprovided for. In time of war, or in cir- 
cumstances that may induce war, it has not been very un- 
common to deviate a little from the rule of appropriation, by 
a grant of considerable sums on a vote of credit, which the 
crown is thus enabled to apply at its discretion during the 
recess of parliament ; and we have had also too frequent 
experience, that the charges of public service have not been 
brought within the limits of the last year’s appropriation. 
But the general principle has not perhaps been often trans- 
gressed without sufficient reason ; and a house of commons 
would be deeply responsible to the country, if through supine 
confidence it should abandon that high privilege which has 
made it the arbiter of court factions, and the regulator of 
foreign connexions. It is to this transference of the execu- 
tive government (for the phrasq, is hardly too strong) from 
the crown to the two houses of parliament, and especially 
the commons, that we owe the proud attitude which England 


* Pari Hist, iv 1359. 
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has matntained since the Revolution, so extraordinarily dis- 
similar, in the eyes of Europe, to her condition under the 
Stuarts. The supplies meted out with niggardly caution by 
former parliaments to sovereigns whom they could not trust, 
have flowed with redundant profuseness, when they could 
judge of their necessity and direct their application. Doubt- 
less the demand has always been fixed by the ministers of the 
crown, and its influence has retrieved in some degree the loss 
of authority ; but it is still true that no small portion of the 
executive power, according to the established laws and cus- 
toms of our government, has passed into the hands of that 
body, which prescribes the application of the revenue, as 
well as investigates at its pleasure every act of the admi- 
nistration.* 

The convention parliament continued the revenue, as it 

already stood, until December, l()90.t Their suc- 
tion of th^' cessors complied so far with the kind’s expectation 

king. * , . . ~ 

as to grant the excise duties, besides those that 
were hereditary, for the lives of William and Mary, and that 
of the survivor, i The customs they only continued for four 
years. They provided extraordinary supplies for the conduct 
of the war on a scale of armament, and consequently of ex- 
penditure, unparalleled in the annals of England. But the 
hesitation, and, as the king imagined, the distrust they had 
shown in settling the ordinary revenue, sunk deep into his 
mind, and chiefly alienated him from the whigs, who were 
stronger and more conspicuous than their adversaries in 
the two sessions of 1689. If we believe Burnet, he felt 
so indignandy what appeared a systematic endeavour to 


* Ilatsell’s Precedents, iii. 80. et 
alibi. Hargrave’s Juridical Arguments, 
i. 394. 

f I W. & M. sess. 2. c. 2. This was 
intended as a provisional act “for the 
preventing all disputes and questions 
concerning the collecting, levying, and 
assuring the public revenue dufe wd 
payable in the reigns of the late kings 
Charles 11. and James IT.,. whilst the 
better settling the same is under the con- 
sideration of the present parliament.” 

f 2 W. & M. c. 3. As a mark of re- 
spect, no doubt, to the king and queen. 


it was provided that, if both should die, 
the successor should only enjoy this re- 
venue of excise till December, 1693. In 
the debate on this subject in the new 
parliament, the tories, except Seymour, 
were for settling the revenue during the 
king’s life ; but many whigs spoke on 
the other side. Pari. Hist. 552. The 
latter justly urged that the amount of the 
revenue ought to be well known before 
they proceed to settle it for an indefinite 
time. The tories, at that time, had great 
hopes of the king’s favour, and took this 
method of securing it. 
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reduce his power below the ancient standard of the mo- 
narchy, that he was inclined to abandon the government, 
and leave the nation to itself. He knew well, as he told 
the bishop, what was to be alleged for the two forms of 
government, a monarchy and a commonwealth, and would 
not determine which was preferable ; but of all forms he 
thought the worst was that of a monarchy without the 
necessary powers.* 

Ill e_ desire^ of rule in William HI. was as magnanimous 
ani^ublic-spirited as ambition pan cvor be in a bujnaw bosom. 
It \ya^ the only pf having devoted ,himseif 

to a great causcj^ the security of Europe^ and especially, of 
Great Britain and Holland, against unceasing-, aggression, 
in his.own Jfirnmess Jipd sagacity vyhich up 
pther person possessed. A commanding force, a copious 
levenue, a supreme authority in councils, were not sought, as 
by the crov d of kings, for the enjoyment of selfish vanity 
and covetousness, but as the only snie instruments of success 
111 his high calling, in the race of heroic enteipiise which 
Pi evidence had appointed for the elect champion of civil and 
religious liberty. We can hardly wonder that he should not 
(juite render justice to the motives of those who seemed to 
imjiede his strenuous energies; that he should resent as 
iiigiati tilde those precautions against abuse of power by him, 
the recent deliverer of the nation, which it had never called 
for against those who had sought to enslave it.) 

But, leasonable as this apology ’ may be, jt was still an 
unhappy error of Williain, that^he did not Mifficientlyw 
^le circumstances wIncU EuU ^vated Idm la. tiki JEugiuJi 
throne, and the alteiation they had inevitably made in the 
gelatio ns between_tng,!J 9 >yi}-JJW Chosen u|) on 

tis4U}jmlai:4iruM!i^<)f.generaLir^ and public geoiC ou 
the ruins of an apeient he^pditpry throne, he could expect to 
reig-n..on. no ftthgr tecnjs.tban ag^the chief of a pommonwcaltlt, 
wit h no .ot hex.,AUtIlBlilauy^ the ^nation and of 

jparliament deemed, . CQPgWftl JtO,the»oejv CQllstitutjop. The. 
debt of gratitude to him was indeed immense, and not suf-l 
ficieutly remembered ; but it was due for having enabled the I 


Burnet, 35 
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nation to regenerate itself, and to place barriers against future 
assaults, to provide securities against future mis-government. 
No one could seriously assert that James II. was the only 
sovereign of whom there had been cause to complain. In 
almost every reign, on the contrary, which our history re- 
cords, the innate love of arbitrary power had produced more 
or less of oppression. 

as it gayft a stronger impulse, to the desire of politicaL liberty, 
andjsndeietLit It was cer tainly 

not for the s ake of re pl acing Jgines by Wiljian) with equm 
^IwriSarite-^uresl and wisgst patriots 
ea gagaT in-tb at, causa, hut of niakipg a 

and 

jnstife^T^ Lh llf of rights had pretended to do nothing more 
than stigrnatise reiCeixt,vproi:efidiags ; were the repre- 
sentatives of the nation to stop short of other measures, 
because they seemed novel, and restrictive of the crown’s 
authority, when for the want of them the crown’s authority 
had nearly freed itself from all restriction? Such was their 
true motive for limiting the revenue, and such the ample 
justification of those important statutes enacted in the course 
of this reign, which the king, unfortunately for his reputation 
and peace of mind, too jealously resisted, j 

It is by no means unusual to find mention of a common- 
wealth or republican party, as if it existed in some 
cSsfenie Rcvolutioii, aiul througliout 

the reign of William III. ; nay, some writers, such 
as Hume, Dalrymple, and Somerville, have, by putting them 
in a sort of balance against the Jacobites, as the extremes of 
the whig and tory factions, endeavoured to persuade us that 
the one was as substantial and united a body as the other. 
It may, however, be confidently asserted, that no republicani 
party had any existence ; if by that word we are to under-! 
stand a set of men whose object w’as the abolition of our! 
limited monarchy. There might unquestionably be persons,* 
especially among the independent sect, who cherished the 
memory of what they cmlled the good old cause, and thought 
civil liberty irreconcilable with any form of regal govern- 
ment. But these were too inconsiderable, and too far re- 
moved from political influence, to deserve the appellation of 
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a party. I believe it would be difficult to name five in- 
dividuals, to whom even a speculative preference of a common- 
wealth may with probability be ascribed. Were it otherwise, 
the numerous pamphlets of this period would bear witness to 
their activity. Yet, with the exception perhaps of one or 
two, and those rather equivocal, we should search, I suspect, 
the collections of that time in vain for any manifestations of 
a republican spirit. Cif indeed an ardent zeal to see the pre- 
rogative effectually restrained, to vindicate that high autho- 
rity of the house of commons over the executive administra- 
tion which it has in fact claimed and exercised, to purify the 
house itself from corrupt influence, if a tendency to dwell 
upon the popular origin of civil society, and the principles 
which Locke, above other writers, had brought again into 
fashion, be called republican (as in a primary but less usual 
sense of the word they may), no one can deny that this spirit 
eminently characterised the age of William III. And schemes 
of reformation emanating from this source were sometimes 
olfered to the world, trenching more perhaps on the esta- 
blished constitution than either necessity demanded or pru- 
dence warranted. But these were anonymous and of little 
influence ; nor did they ever extend to the absolute subversion 
of the throne. 

William, however, was very early led to imagine, whether 
through the insinuations of lord Nottingham, as 
Burnet ])retends, or the natural preiudice of kinffs pioyftoriea 

* * 1 •/ o m ministry, 

against those who do not comply with them, that 

there not only existed a republican party, but that it numbered 


* Sec the Somers Tracts; but still 
more the collection of State Tracts in the 
time of William III., in three volumes 
folio. These are almost entirely on the 
whig side ; and many of them, as I have 
intimated in the text, lean so far towards 
republicanism as to assert the original 
sovereignty of the people in very strong 
terms, and to propose \arious changes in 
the constitution, such as a greater equa- 
lity in the representation. But I have 
not observed any one which recommends, 
even covertly, the abolition of hereditary 
monarchy. [It may even be suspected, 
that some of these were really intended 
for the beneht of James. See one in 


Somers Tracts, x H8., entitled “ Good 
Advice before it be too late, being ^ Bre- 
viate for the Convention.” The tone is 
apparently republican ; yit we find the 
advice to be no more than imposing great 
restrictions on the king during his life, 
but not to prejudice a protestant suc- 
cessor ; in other words the limitation 
scheme, proposed by Halifax in 1679. 
It may here be observed, that the po- 
litical tracts of this reign, on both sides, 
display a great deal of close and vigor- 
ous reasoning, and may well bear com- 
parison with those of much later periods. 
—1845.] 
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many supporters aipong the principal wings. He dissolved 
the convention parliament, and gave his confidence for some 
time to the opposite faction.* But, among these, a real dis- 
affection to his government prevailed so widely that he could 
with difficulty select men sincerely attached to it. The ma- 
jority professed only to pay allegiance as to a sovereign de 
facto, and violently opposed the bill of recognition in 1690, 
both on account of the words ‘‘rightful and lawful king” which 
it applied to William, and of its declaring the laws passed in 
the last parliament to have been good and valid, t They had 
influence enough with the king to defeat a bill proposed by 
the whigs, by which an oath of abjuration of James’s right 


* The sudden dissolution of this par- 
liament cost him the hearts of those who 
had made him king. Besides several 
temporary writings, especially the Im- 
partial Inquiry of the earl of Warrington, 
an honest and intrepid whig ( Ralph, ii 
1 88. ), we have a letter from Mr. Wharton 
(afterwards marquis of Wharton) to the 
king, in Dairy mple, Appendix, p. 80., on 
the change in his councils at this time, 
written in a strain of bold and bitter ex- 
jiostulation, especially on the score of his 
employing those who had been the ser- 
vants of the late family, alluding probably 
to Godolphin, who was indeed open to 
much exception. “ I wish,” says lord 
Shrcws1)ury, in the same year, “ you 
could have established your paity upon 
the moderate and honest-principled men 
of both factions ; but, as there be a ne- 
cessity of declaring, I shall make no dif- 
ficulty to own my sense that your majesty 
and the government arc much more safe 
depending upon the whigs, whose de- 
signs, if any against, are improbable and 
remoter, than with the tories, who many 
of them, questionless, would bi ing in king 
James ; and the very best of them, I 
doubt, have a regency still in their heads ; 
for, though I agree them to be the pro- 
perest instruments to carry tlie preroga- 
tive high, yet I fear they have so unrea- 
sonable a veneration for monarchy, as 
not altogether to approve the foundation 
yours is built upon.” Shrewsbury C«r- 
re«pond. 15. ’ 

f Pari. Hist. 575. Ralp^, 194. Bur- 
net, 41 . Two remarkable protests were 
entered on the journals of the lords on 
occasion of this bill : one by the whigs, 


who were outnumbered on a particular 
division, and another by the tories on the 
passing of the bill. They are both vehe- 
mently expressed, and are among the not 
very numerous instances wherein the oii- 
ginal whig and tory principles have been 
opposed to each other. The tory protest 
was expunged by order of the house. It 
is signed by eleven peers and six bishojis, 
among whom were StiHingHeet and 
Llo) d. The whig protest has but ten 
signatures TIiq convention had already 
passed an act for preventing doubts con- 
cerning their own authority, 1 W. & M. 
stat. 1. c. 1., which could of course have 
no more validity than they were able 
to give it. This bill had been much 
opposed by the tories. Pari. Hist, 
v. 

In order to make this clearer, it should 
be observed that the convention which 
restored Charles II., not having been 
summoned by his writ, was not reckoned 
by some royalist lawyers capable of pass- 
ing valid acts ; and consequently all the 
statutes enacted by it were confirmed by 
the authority of the next. Clarendon lays 
it down as undeniable that such confirm- 
ation was necessary. Nevertheless, this 
objection havkig been made in the court 
of king’s bench to one of their acts, the 
judges would not admit it to be disputed ; 
and said, that the act being made by 
king, lords, and commons, they ought 
not now to pry into any defects of the 
circumstances of calling them together, 
neither would they suffer a point to be 
stirred, wherein the estates of so many 
were concerned. Heath v. Pryn, 1 Ven- 
tris, 15. 
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was to be taken by all persons in trust.* It is by no means 
certain that even those who abstained from all connexion 
with James after his loss of the throne, would have made a 
strenuous resistance in case of his landing to recover it.t 
But we know that a large proportion of the tories 
were engaged in a confederacy to support him. 

Almost every peer, in fact, of any consideration, 
among that party, with the exception of lord Nottingham, is 
implicated by the secret documents which Macpherson and 
Dalrymple have brought to light ; especially Godolphin, 
C armarthen (Dauby), and Marlborough, the second at that 
time prime minister of William (as he might justly be called), 
the last with circumstances of extraordinary and abandoned 
treachery towards his country as well as his allegiance, t 


* Gieat indulgence was shown to the 
assertois of indefeasible right. The lords 
tliat there should be no penalty 
in tlie bdl to disable any person from 
sitting and voting in either house of par- 
li nnent. Journals, May 5. 1690. The 
bill was lejectcd in the commons by 192 
to 178. Journals, April 26. Pari. Hist. 
59 1. llurnet, 4 1 . ibid. 

f Some English subjects took James’s 
commission, and fitted out privateers, 
which attacked our ships. They were 
taken, and it was resolved to try them as 
pirates ; when Dr. Oldys, the king’s ad- 
vocate, hid the assurance to object that 
this could not be done, as if James had 
still the pierogatives of a sovereign prince 
by the hivv of nations. He was of course 
turned out, and the men hanged ; but 
this IS one instance among many of the 
difhculty under which the government 
labouied through the unfortunate dis- 
tinction of Jacto and jure. Ralph, 423. 
The boards of customs and excise were 
filled by Godolphin with Jacobites. 
Shrevvsb. Corresp. 51. 

f The name of Carmarthen is jierpe- 
tually mentioned among those whom the 
late king reckoned his friends. Mac- 
pherson’s Papers, i. 457, &c. Yet this 
conduct was so evidently against his in- 
terest that we may perhaps believe him 
insincere. William was certainly well 
aware that an extensive conspiracy had 
been formed against his throne. It was 
of great importance to learn the persons 
involved in it and their schemes. May 
we not presume that lord Carmarthen’s 


return to his ancient allegiance was 
feigned, in order to get an insight into 
the secrets of that party ^ This has al- 
ready been conjectured by Somerville 
(p 395 ) of lord Sunderland (who is also 
implicated by Maepherson’s publication), 
and doubtless with higher probability ; 
for Sunderland, always a favourite of 
William, could not without insanity have 
plotted the^ restoration of a prince he was 
supposed to have betrayed. It is evident 
that William was perfectly master of the 
cabals of St. Germain’s. That little court 
knew it was betrayed ; and the suspicion 
fell on lord Godolphin. Dalrymple, 189. 
But 1 think Sunderland and Carmarthen 
more likely. 

I should be inclined to suspect that by 
some of this double treachery the secret 
of princess Anne’s repentant letter to her 
father reached William’s ears. She had 
come readily, or at le^t without oppo- 
sition, into that part of the settlement 
which postponed her succession, after the 
death of Mary, for the remainder of the 
king’s life. It would indeed have been 
absurd to expect that William was to de- 
scend from his thione in her favour; and 
her opposition could not have been of 
much avail. But, when the civil list and 
revenue came to be settled, the tories 
made a violent effort to secure an in- 
cofhe of 70,000/. a year to her and her 
husband. Pari. Hist. 492. As this on 
one hand seemed beyond all fair propor- 
tion to the income of the crown, so the 
whigs were hardly less unreasonable in 
contending that she should depend alto- 
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Two of the most distinguished whigs (and if the imputation 


gather on the king’s generosity ; especi- 
ally as by letters patent in the late reign, 
which they affected to call in question, 
she had a revenue of about 30,0CX)1L In 
the end, the house resolved to address the 
king, that he would make the princess’s 
income 50,00011. in the whole. Tliis, 
however, left an irreconcilable enmity, 
which the artifices of Marlborough and 
his wife were employed to aggravate. 
They were accustomed, in the younger 
sister’s little court, to speak of the queen 
with severity, and of the king with rude 
and pdlous epithets. Marlborough how- 
ever yrent much farther. He brought 
that narrow and foolish woman into his 
own dark intrigues with St. Germain’s. 
She wrote to her father, whom she had 
grossly, and almost openly, charged with 
imposing a spurious child as prince of 
Wales, supplicating his forgiveness, and 
professing repentance for the part she 
had taken. Life of James, 476. Mac- 
pherson’s Papers, i. 241. 

If this letter, as caimot seem impro- 
bable, became known to William, we 
shall have a more satisfactory explanation 
of the queen’s invincible resentment to- 
wards her sister than can be fijlind in any 
other part of their history. Mary refused 
to see the princess on her death-bed ; 
which shows more bitterness than suited 
her miM and religious temper, if we look 
only to xheir public squabbles about the 
Churchills as its motive. Burnet, 90. 
Conduct of Duchess of Marlborough, 41. 
But the queen must have deeply felt the 
unhappy, though necessary, state of en- 
mity in which she was placed towards 
her father. She had borne a part in a 
great and glorions enterprise, obedient to 
a woman’s highest duty, and had admir- 
ably performed those of the station to 
which she was called ; but still with some 
violation of natural sentiments, and some 
liability to the reproach of those who do 
not fairly estimate the circumstinces of 
her situation : — 

Inl^lix I uteunque ferant ea facta mlaorei. 

Her sister* who had voluntarily ^od the 
same path, who had misled he| intfi a 
belief of her brother’s illegi|lmi45y, had 
now, from no real sense of dntyjiut out 
of pique and we^ik Qomplwnce with cun- 
ning favourites, solicited, in a clandestine 
manner, the late king’s pardon, while his 


malediction resounded in the ears of the 
queen This feebleness and duplicity 
made a sisterly friendship impossible. 

As for lord Marlborough, he was among 
the first, if we except some Scots rene- 
gades, who abandoned the cause of tlie 
Revolution. He had so signally broken 
the ties of personal gratitude in his de- 
sertion of the king on that occasion, that, 
according to the severe remark of Hume, 
his conduct required for ever afterwards 
the most upright, the most disinterested, 
and most public-spirited behaviour to 
render it justifiable. What then must 
we think of it, if we find in the whole of 
this great man’s political life nothing but 
ambition and rapacity in his motives, 
nothing but treachery and intrigue in 
bis means 1 He betrayed and abandoned 
James, because he could not rise in his 
favour without a sacrifice that he did not 
care to make ; he abandoned William and 
betrayed England, because some obstacles 
stood yet in the way of his ambition. I 
do not mean only, when I say that he 
betrayed England, that he was ready to 
lay her independence and liberty at tlie 
feet of James II. and Louis XIV. ; but 
that in one memorable instance he com- 
municated to the court of St. Germain’s, 
and through that to the court of Ver- 
sailles, the secret of an expedition against 
Brest, which failed in consequence, with 
the loss of the commander and eight 
hundred men. Dalrymple, iii. 13. Life 
ojf James, 522. Maepherson, i. 487. In 
short, his whole life was such a picture of 
meanness and treachery, that one must 
rate military services very high indeed to 
preserve any esteem for his memory. 

The private memoirs of James II., as 
well as the papers published by Mac- 
pherson, show us how little treason, and 
‘‘especially a double treason, is thanked or 
trusted by those whom it pretends to 
serve. We see that neither Churchill nor 
Russell obtained any confidence from the 
banished king. Their motives were al- 
ways suspected; and something more 
solid than professions of loyalty was de- 
manded, though at the expense of their 
own credit. James could not forgive 
Russell for saying that, if the French 
came out, he must fight. Maepher- 
son, i. 242. If Providence in its wrath 
bad visited this island once more with a 
Stuart restoration, we may be sure that 
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is not fully substantiated against others * by name, we know 
generally that many were liable to it,) forfeited a high name 
among their contemporaries, in the eyes of a posterity which 
has known them better ; the earl of Shrewsbury, from that 
strange feebleness of soul which hung like a spell upon his 
nobler qualities, and admiral Russell, from insolent pride and 
sullenness of temper. Both these were engaged in the vile 
Intrigues of a faction they abhorred ; but Shrewsbury soon 
learned again to revere the sovereign he had contributed to 
raise, and withdrew from the contamination of Jacobi tism. 
It does not appear that he betrayed that trust which William 
is said with extraordinary magnanimity to have reposed on 
him, after a full knowledge of his connexion with the court 
of St. Germain. t But Russell, though compelled to win the 
battle of La Hogue against his will, took care to render his 
splendid victory as little advantageous as possible. The 


these perfidious apostates would have 
been no gainers by the change. 

* During William’s absence in Ire- 
land in 1G90, some of the whigs con- 
ducted Iheinselves in a manner to raise 
suspicious of their fidelity ; as appears by 
those most inteicsting letteis of Mary, 
pulilished by Dalrymplc, wliich display 
her entire and devoted alTection to a 
husband of cold and sometimes harsh 
manners, but capable of deep and powei- 
ful attachment, of which she was the 
chief object. I have heard that a late 
piopiietor of these rojal letters was 
offended by their publication ; and that 
the black box of king WiUiam tluit con- 
tained them has disappeared from Ken- 
sington. The names of the duke of 
Bolton, his son the marquis of Winches- 
ter, the earl of Monmouth, lord Mon- 
tague, and major Wildman, occur as ob- 
jects of the queen’s or her minister’s sus* 
picion. Dalrymple, Appendix, 107, &c. 
But Carmarthen was desirous to throw 
odium on the whigs ; and none of these 
noblemen, except on one occasion lord 
Winchester, appear to be mentioned in 
the Stuart Papers. Even Monmouth, 
whose want both of principle and sound 
sense might cause reasonable distrust, and 
who lay at different times of his life under 
this suspicion of a Jacobite intrigue, is 
never mentioned in Maepherson, Or any 
other book of authority, within my re- 
collection. Yet it is evident generally 
VOL. 11. U 


that there was a disaffected party among 
tlic whigs, or, as in the Stuart Papers, 
they weie CtiHed, republicans, who enter- 
tained the baseliss project of restoring 
James upon terms. 1 hese were chiefiy 
^\|lat wer^^ called compounders, to dis- 
tinguish them from the thoiough-paced 
royalists, or old tories. One person 
whom we should least suspect is occa- 
sionally spoken of as inclined to a king 
whom he had been ever conspicuous in 
opposing — the earl of Devonshire; but 
the Stuart audits often wrote according 
to their wishes rather than their know- 
ledge ; and it seems hard to believe what 
is not rendered probable by any part of 
his public conduct. 

f This fact apparently rests on good 
authority ; it is repeatedly mentioned in 
the Stuart Papers, and in the fLife of 
James. Yet Sin ewsbury’s letter to Wil- 
liam, after Fenwick’s accusation of him, 
seems hardly consistent with the king’s 
knowledge of the truth of that charge in 
its full extent. I think that he served 
his master faithfully as secretary, at least 
after some time, though his warm reconi- 
mcndatioii of Marlborough, “ who has 
be^i with me since this news [the failure 
of the attack on Biest] to offer his ser- 
vices with all the expre^-sions of duty and 
fidelity imagliiabie,” (Shrewsbury Corre- 
spondence, 47.,) is somewhat suspicious, 
aware as he was of that traitor’s con^ 
nexions. 
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credulity and almost wilful blindness of faction is strongly 
manifested in the conduct of the house of commons as to the 
parrel Between this commander and the board of admiralty. 
They chose to support one who was secretly a traitor, because 
he bore the name of whig, tolerating his infamous neglect of 
duty and contemptible excuses; in order to pull down an 
honest though not very able minister, who belonged to the 
tories.* But they saw clearly that the king was betrayed, 
though mistaken, in this instance, as to the persons ; and 
were right in concluding that the men who had effected the 
Revolution were in-^ general most likely to maintain it; or, in 
the words of a committee of the wnole house, “That his 
majesty be humbly advised, for the necessary support of his 
government, to employ in his councils and management of 
his affairs such persons only w^hose principles oblige them to 
stand by him and his right against the late king James, and 
all other pretenders whatsoever.” f It is plain from this and 
other votes of the commons, that the tories had lost that 
majority which they seem to have held in the first session of 
this parliament, t 

It is not, however, to be inferred from this extensive com- 
bination in favour of the banished king, that his party em- 
braced the majority of the nation, or that he could have been 
restored witji any general testimonies of satisfaction. The 
friends of the Revolution were still by far the more powerful 
body. Even the secret emissaries of James confess that the 
common people were strongly prejudiced against his return. 
His own enumeration of peers attached to his cause cannot 
be brought to more than thirty, exclusive of catholics § ; and 


• Commons’ Journals, Nov, 28. et post. 
Dalrymple, iii. 11. Ralph. 346. 
t Id, Jan. 11. 1692-3. 
j Burnet says, “ The elections ^ par- 
liament (1690) went generally fof men 
who would probably have declared for 
king James, if they could have known 
how to manage matters for hiiii.*’ P. 
41. This is quite an exaggeratiqo ; 
though the tones, some of whom were 
at this time in place, did certainly suc- 
ceed in several divisions. But parties 
had now begun to be split ; the Jacobite 
tories voting with the malecontent whigs. 
Upon the whole, this house of commons. 


like the next which followed it, was 
well affected to the revolution-settlement 
and to public liberty. 

§ Maepherson’s State Papers, i. 459. 
These were all tories, except three or 
four. The great end James and his ad- 
herents had in view, was to persuade 
Louis into an invasion of England ; their 
representations therefore are to be taken 
with much allowance, and in some cases 
we know them to l>e false; as when 
James assures his brother of Versailles 
that three parts at least in four of the 
English clergy had not taken the oaths 
to William. Id. 409. 
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the real Jacobites were, I believe, in a far less proportion 
among the commons. The hopes of that wretched victim of 
his own bigotry and violence rested less on the loyalty of his 
former subjects, or on their disaffection to his rival, than on 
the perfidious conspiracy of English statesmen and admirals, 
of lord-lieutenants and governors of towns, and on so nu- 
merous a French army as an ill-defended and disunited king- 
dom would be incapable to resist. He was to return, 
not as his brother, alone and unarmed, strong only hisrestor- 
in the consentient voice of the nation, but amidst the 
bayonets of 30,000 French auxiliaries. These were the 
pledges of just and constitutional rule, whom our patriot 
Jacobites invoked against the despotism of William III. It 
was from a king of the house of Stuart, from James II., 
from one thus encircled by the soldiers of Louis XIV., that 
we were to receive the guarantee of civil and religious liberty. 
Happily the determined love of arbitrary power, burning un- 
extinguished amidst exile and disgrace, would not permit him 
to promise, in any distinct manner, those securities which a 
large portion of his own adherents required. The Jacobite 
faction was divided between compounders and non-com- 
pounders: the one insisting on the necessity of holding forth 
a promise of such new enactments upon the king’s restoration 
as might remove all jealousies as to the rights of the church 
and people ; the other, more agreeably to James’s temper, 
rejecting every compromise with what they called the repub- 
lican party at the expense of his ancient prerogative. In a 
declaration which he issued from St. Germain in 1692 there 
was so little acknowledgment of error, so fevsr promises of 
security, so many exceptions from the amnesty he offered, 
that the wiser of his partisans in England were willing to 
insinuate that it was not authentic, t This declaration, and 
the virulence of Jacobite pamphlets in the same tone, must 
have done harm to his cause, t He published another de- 

• Macpberson, 433. Somers Tracts, printed in tJie Somers Collection, vol. x. 
xi. 94. This is a pamphlet of the time. The more we read of them, the more 
exposing the St. Germain faction, and cause appears for thankfulness that the 
James’s unwillingness to make conces- nation escaped from such a furious party, 
sions. It is confirmed by the most au- TTiey confess, in general, very little error 
thentic documents. or misgovernment in James, but abound 

t Ralph, 350. Somers Tracts, X. 211. with malignant calumnies on his suc- 

^ Many of these Jacobite tracts are cessor. The name of Tullia is repeatedly 

V 2 



292 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XV 


claration next year at the earnest request of those who had 
seceded to his side from that of the Revolution, in which he 
held forth more specific assurances of consenting to a limitation 
of his prerogative.* But no reflecting man could avoid per- 
ceiving that such promises wrung from his distress were 
illusory and insincere, that in the exultation of triumphant 


given to the mild and pious Mary, The 
best of these libels is styled “ Great 
Britain’s just Complaint,” (p. 429. ) by sir 
James Montgomery, the false and fickle 
proto-apostate of whiggisrn. It is written 
with singular vigour, and even elegance; 
and rather extenuates than denies the 
faults of the late reign. 

* Ralph, 418. See the Life of James, 
501 . It contains chiefly an absolute pro- 
mise of pardon, a declaration that he 
would protect and defend the church of 
England as established by law, and 
secure to its members all the churches, 
universities, schools, and colleges, toge- 
ther with us immunities, riglus, and pii- 
vileges, a promise not to dispense with 
the test, and to leave the dispensing power 
in other matters to be explained and li- 
mited by parliament, to give the royal 
assent to bills for frequent parliaments, 
free elections, and impartial trials, and to 
confirm such laws made under the pre- 
sent usurpation as should be tendeied to 
him by parliament. “ Tiie king,” be says 
himself, was ^nsible he should be 
blamed by several of his friends for ^ul)- 
mitting to such hard terms; nor was it 
to be wondered at, if those who knew not 
the true condition of his affairs were 
scandalised at it ; but after all he had 
nothing else to do.” P. 505. He was so 
little satisfied with the articles in this 
declaration respecting the church of Eng- 
land, that he consulted several French 
and English divines, all of whom, in- 
cluding Bossuet, after some difference, 
came to an opinion that he could not in 
conscience undertake to protect and de- 
fend an erroneous church. Their objec- 
tion, however, seems to have been rather 
to the expression than the plain sense; 
for they agreed that he might promise to 
leave the protestant church in possession 
of its endowments and privileges. Many 
too of the English Jacobites, ' especially 
the non-juring bishops, were displeased 
with the declaration, as limiting the pre- 
rogative; though it contained nothing 
which they were not clamorous to obtain 
IVom William. P, 514. A decisive pro^f 


how little that party cared for civil li- 
berty, and how little would have satisfied 
them at the revolution, if James had put 
the church out of danger ! Tlie next 
paragraph is remarkable enough to be 
extracted for the better confirmation of 
what I have just said. “ By this the 
king saw he had out-shot himself more 
ways than one in this declaration ; and 
therefore what expedient he would have 
found in case he had been restored, not 
to put a force either upon his conscience 
or honour, does not appear, because it 
never came to a trial ; but tins is certain, 
bis church of England friends absolved 
him beforehand, and sent him word, that 
if he considered the preamble and the 
very terms of the declaration, he w.is not 
bound to stand by it, or to put it out 
veibatim as it was worded ; that the 
changing some expressions and ambigu- 
ous terms, so long as what was princi- 
jially aimed at had been kept to, could 
not be called a receding from his declai- 
ation, no more than a new edition of a 
book can be accounted a different work, 
though conccted and amended. And 
indeed the preamble showed his promise 
was coiulitioual, which they not perform- 
ing, the king could not be tied ; for my 
lord Middleton had writ, that, if the king 
signed the declaration, those who took it 
engaged to restore him in three or four 
months after ; the king did his part, but 
their failure must needs take off the 
king’s future obligation.” 

In a I>atin letter, the original of which 
is written in James’s own hand, to Inno- 
cent XII., dated from Dublin, Nov. 26, 
1689, he declares himself “ Catholicam 
fidem reducere in tria regna statuisse. ’ 
Somers Tracts, x. 552. Though this may 
have been drawn up by a priest, I sup- 
pose the king understood what he said. 
It appears also by lord Balcarras’s Me- 
moir, that lord Melfort had drawn up 
the declaration as to indemnity and in- 
dulgence in such a manner that the king 
might break it whenever he pleased. 
Somers Tracts, xi. 517, 
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loyalty, even without the sword of the Gaul thrown into the 
scale of despotism, those who dreamed of a conditipnal re- 
storation and of fresh g*uarantees for civil liberty, would find, 
like the presbyterians of IGGO, that it became them rather to 
be anxious about their own pardon, and to receive it as a 
signal boon of the king’s clemency. The knowledge thus 
obtained of James’s incorrigible obstinacy seems gradually to 
have convinced the disaffected that no hope for the nation or 
for themselves could be drawn from his restoration.* His 
connexions with the treacherous counsellors of William grew 
weaker; and even before the peace of Ryswick it was evident 
that the aged bigot could never wield again the sceptre he had 
thrown away. The scheme of assassinating our illustrious 
sovereign, which some of James’s desperate zealots had de- 
vised without his privity, as may charitably and even reason- 
ably be supposed t, gave a fatal blow to the interests of that 


♦ The protestants were treated with 
neglect and jealousy, whatever might 
haNe been their loyalty, at the court of 
James, as tliey were afterwaids at that 
of his son. The incorrigibility of the 
Stuart family is very remarkable. Ken- 
net, p. 6i38. and 738., enumerates many 
instances. Sir James Montgomery, the 
earl of Middleton, and others, were 
shunned at the court of St. Germain as 
guilty of this sole crime of heresy, unless 
wc add that of washing for legal se- 
curities, 

f James himself explicitly denies, in 
the extracts from his Life published by 
IMacpherson, all participation in the 
scheme of killing William, and says that 
he had twice rejecterl proposals for bring- 
ing him off alive ; though it is not true 
that he speaks of the design with indig- 
nation, as some have pretended. It was 
very natural, and very conformable to the 
principles of kings, and others besides 
kings, in former times, that he should 
have lent an ear to this project ; and as 
to James’s moral and religious character, 
it was not belter than that of Clarendon, 
whom we know to have countenanced 
similar designs for the assassination of 
Cromwell. In fact the received code of 
ethics has been improved in this respect. 
We may be sure, at least, that those who 
ran such a risk for James’s sake expected 
to be thanked and rewarded in the event 
of success.. I cannot tlierefore agree with 

u 


Dalrymple, who says that nothing but 
the fury of party could have exposed 
James to this suspicion. Though the 
proof seems very short of conviction, 
there are some facts worthy of notice. 
1. I3urnet positively charges the late 
king with privity to the conspiracy of 
(Jrandval, executed in Flanders for a de- 
sign on William’s life, 1692 (p. 95.) ; 
and this he does with so much particu- 
Icinty, and so little hesitation, that he 
.seems to have drawn his information 
from high authoiity. Tiie sentence of 
the court martial on Grandval also al- 
ludes to James’s knowledge of the crime 
(Somers Tracts, x. 580.), and mentions 
expressions of his, which, though not 
conclusive, would raise a strong ]) re- 
sumption in any ordinary case. , 2. Wil- 
Ham himself, in a memorial intended 
to have been delivered to the ministers 
of all the allied powers at Ryswick, 
in answer to that of James (Id. xi. 
103. Ralph, 730.), positively imputes to 
the latter repeated conspiracies against 
his life ; and he was incapable of saying 
what he did not believe. In the same 
memorial he shows too much magnani- 
mity to assert that the birth of the prince 
of Wales was an imposture. 3. A paper 
by Charnock, undeniably one of the con- 
spirators, addressed to James, contains a 
marked allusion to William’s possible 
death in a short time ; which even Mac- 
pherson calls a delicate mode of hinting 
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faction. It was instantly seen that the murmurs of malecon- 
tent whigs had nothing in common with the disaffection of 
Jacobites. The nation resounded with an indignant cry 
against the atrocious conspiracy. An association abjuring 
tlie title of James, and pledging the subscribers to revenge 
the king’s death, after the mode of that in the reign of 
Elizabeth, was generally signed by both houses of parliament, 
and throughout the kingdom.* The adherents of the exiled 
family dwindled into so powerless a minority that they could 
make no sort of opposition to the act of settlement, and did 
not recover an efficient character as -a party till towards the 
latter end of the ensuing reign. 

Perhaps the indignation of parliament, against those who 
sought to bring back despotism through civil war 

Attainder P. i /• 1 • • ® • i 

of air John and the murder oi an heroic sovereign, was carried 

Fenwick* ^ 

too far in the bill for attainting sir John Fenwick of 
treason. Two witnesses required^ by our law in a charge of 
that nature, Porter and Goodman, had deposed before the 
grand jury to Fenwick’s share in the scheme of invasion. 


the assassination-plot to him. Macpher- 
son. State Papers, i. 519. Com})are also 
State Trials, xii. 1323. 1327. 1329 4. So- 
merville, though a disbeliever in James’s 
participation, has a very curious quota- 
tion from Lamberti, tending'to implicate 
Louis XIV. (p.428. ); and we can hardly 
suppose that he kept the other out of the 
secret. Indeed, the crime is greater and 
leiis credible in Louis than in James. 
But devout kings have odd notions of 
morality; and their confessors, 1 sup- 
pose, much the same. I admit, as before, 
that the evidence falls short of convic- 
tion; and that tfSe verdict, in the lan- 
guage of Scots law, should be. Not 
Proven ; but it is too much for our 
Stuart apologists to treat the question as 
one absolutely determined. Documents 
may yet appear that will change its aspect. 

I leave the above paragraph as it was 
written before the publication of M. Ma- 
zure’s valuable History of the Revolution. 
He has therein brought to light a com- 
mission of James to Crosby, in 1693, au- 
thorising and requiring him **to seize 
and secure the person of the ^rinde of 
Orange, and to bring him before us, 
taking to your assistance such other of 
our faithful subjects in whom you may 
place confidence.” Hist de la'RIvol. 
iii. 443. It is justly observed by M, 


Mazure, that Crosby might think no re- 
newal of his authority necessary in 1696 
to do that which he had been required 
to do in 1 693. If we look attentively at 
James’s own language in Macpherson’s 
extracts, without much regarding the 
glosses of Innes, it will appear that he does 
not deny in express terms that he bad 
consented to the attempt in 1696 to seize 
the prince of Orange’s person. In the 
commission to Crosby be is required not 
only to do this, but to briny him before the 
king. But is it possible to consider this 
language as any thing else than an eu- 
phemism for assassination ? 

Upon the whole evidence, therefore, I 
now think that James was privy to the 
conspiracy, of which the natural and in- 
evitable consequence must have been 
foreseen by himself ; but 1 leave the text 
as it stood, in order to show that I have 
not been guided by any prejudice against 
his character. 

• Pari. Hist. 991. Fifteen peers and 
ninety-two commoners refused. The 
names of the latter were circulated in a 
printed paper, which the house voted to 
be a breach of their privilege, and de- 
struction of the freedom and liberties of 
parliament. Oct. 30. 1696. This, how- 
ever, shows the unpopularity of their 
opposition. 
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though there is no reason to believe that he was privy to the 
intended assassination of the king. His wife subsequently 
prevailed on Goodman to quit the kingdom ; and thus it 
became impossible to obtain a conviction in the course of law. 
This was the apology for a special act of the legislature, by 
which he suffered the penalties of treason. It did not, like 
some other acts of attainder, inflict a punishment beyond the 
offence, but supplied the deficiency of legal evidence. It was 
sustained by the production of Goodman’s examination before 
the privy council, and by the evidence of two grand-jurymen 
as to the deposition he had made on oath before them, and 
on which they had found the bill of indictment. It was also 
shown that he had been tampered vvith by lady Mary Fen- 
wick to leave the kingdom. This was undoubtedly as good 
secondary evidence as can well be imagined ; and, though in 
criminal cases such evidence is not admissible by courts of 
law, it was plausibly urgeiLthat the legislature might prevent 
Fenwick from taking advantage of his own underhand 
management, without transgressing the moral rules of justice, 
or even setting the dangerous precedent of punishing treason 
upon a single testimony. Yet, upon the whole, the import- 
ance of adhering to the stubborn rules of law in matters of 
treason is so weighty, and the difficulty of keeping such a 
body as the house of commons within any less precise limits 
so manifest, that we may well concur with those who thought 
sir John Fenwick much too inconsiderable a person to warrant 
such an anomaly. The jealous sense of liberty prevalent in 
William’s reign produced a very strong opposition to this bill 
of attainder ; it passed in each house, especially in the lords, 
by a small majority.* Nor, perhaps, would it have been 

* Burnet ; see the notes on the Oxford this collection ; but I vifarn the reader 
edition. Ralph, 692 The motion for against trusting any part of the volume 
bringing in the bill, Nov. 6. 1696, was except the letteis themselves. The editor 
carried by 169 to 61 ; but this majority has, in defiance of notorious facts, repre- 
lessened at every stage ; and the final seated sir John Fenwick’s disclosures as 
division was only 189 to 156. In the false; and twice charges him with preva- 
lords it passed by 68 to61 ; several whigs, rication (p.404.), using the word without 
and even the duke of Devonshire, then any knowledge of its sense, in declining 
lord steward, voting in the minority, to answer questions put to him by mem- 
Parl. Hist. 996 — 1154. Marlborough bers of the house of commons, which he 
probably made prince George of Den> could not have answered without in- 
mark support the measure. Shrewsbury flaming the animosity that sought his life. 
Correspondence, 449. Many remarkable It is said in a note of lord Hardwicko 
letters on the subject are to be found in on Burnet, that the king, before the 

u 4 
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carried biut for Fenwick’s imprudent disclosure, in order to 
save his life, of some great statesmen’s intrigues with the 
late king ; a disclosure which he dared not, or was not in a 
situation to confirm, but which rendered him the victim of 
their fear and revenge. Russell, one of those accused, brought 
into the commons the bill of attainder ; Marlborough voted 
in favour of it, the only instance wherein he quitted the 
tories ; Godolphin and Bath, with more humanity, took the 
other side ; and Shrew^sbury absented himself from the house 
of lords.* It is now well known that Fenwick’s discoveries 
went not a step beyond the truth. Their effect, however, 
was beneficial to the state ; as by displaying a strange want 
of secrecy in the court of St. Germains, Fenwick never 
having had any direct communication with those lie accused, 
it caused Godolphin and Marlboiough to break oflf their dan- 
gerous course of perfidy.t 

Amidst these scenes of dissension and disaffection, and 
111 success amidst the public losses and decline which aggra- 
of the war, them, we have scarce any object to contem- 

plate with pleasure, but the magnanimous and unconquerable 
soul of William. Mistaken in some parts of his domestic 
policy, unsuited by some failiiifrs of his character for the 
English nation, it is still to his superiority in virtue and 


session, h^d sir Jo^in Fenwick brought to 
the cabinet council, where he was present 
himself. But sir John would not explain 
his paper.” See also Shrewsbury Cor- 
icsJ)ondencG, 419. et post. The truth 
was, that Fenwick, having had his in- 
foimationat second-hand, could not prove 
bis assertions, and ^‘’ared to make luscase 
worse by repeating them. 

• Godolphin, \vh*wasthen first com- 
missioner of the treasury, not much to 
the liking of the whigs, seems to have 
been tricked by Sunderland into retiring 
from office on this occasion. Id. 415, 
Shrewsbury, secretary of stale, could 
hardly be restrained by the king and his 
own friends from resigning the seals as 
soon as he knew of Fenwick’s accusation. 
His behaviour shows either a conscious- 
ness of guilt, or an inconceivaible tjow- 
ardice. Yet at first he wrote to the king, 
pretending to mention candidly all that 
had passed between him and the earl of 
JVliddieton, which in frict amounted to 


nothing. P. 147, This letter, however, 
seems to’ show that a story which has 
been several times told, and is confirmed 
by the biographer of James II., and by 
Macj)hei son’s Papers, that William com- 
pelled Shrewsbury to acceptoffice in 1 693, 
by letting him know that he was aware of 
his connexion with St, Germains, is not 
founded in truth. He could hardly have 
written in such a style to the king with 
that fact in his way. Monmouth, how- 
ever, had some suspicion of it > as appears 
by the hints he furnished to sir J. Fen- 
vrick towards establishing the charges. 
P. 450. Lord Dartmouth, full of in- 
veterate prejudices against the king, 
charges him with personal pique against 
sir John Fenwick, and with instigating 
members to vote for the bill. Yet it 
rather seems that be was, at least for some 
time, by no means anxious for it. Shrews- 
bury Covrespondence ; and compare 
Cexe’s Life of Marlborough, i, 63. 
f Life of James, ii. 558. 
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energ’y over all her own natives In that age that England is 
indebted for the preservation of her honour and liberty ; not 
at the crisis only of the Resolution, but through the difficult 
period that elapsed until the peace of Ryswick. A war of 
nine years, generally unfortunate, unsatisfactory in its result, 
carried on at a cost unknown to former times, amidst the 
decay of trade, the exhaustion of resources, the decline, as 
there seems good reason to believe, of population itself, was 
the festering wound that turned a people’s gratitude into 
factiousness and treachery. It was easy to excite the national 
prejudices against campaigns in Flanders, especially when so 
unsuccessful, and to inveigh against the neglect of our ma- 
ritime power. Yet, unless we could have been secure against 
invasion, which Louis would infallibly have attempted, had 
not his whole force been occupied by the grand alliance, and 
which, ill the feeble condition of our navy and commerce, at 
one time could not have been impracticable, the defeats of 
Steenkirk and Landen might probably have been sustained 
at home. The war of 1689, and the great confederacy ofl 
Europe, which William alone could animate with any steadi.. 
ness and energy, were most evidently and undeniably the 
means of preserving the independence of England. That 
danger, which has sometimes been in our countrymen’s 
mouths with little meaning, of becoming a province to 
France, was then close and actual ; for I hold the restoration 
of the house of Stuart to be but another expression for that 
ignominy and servitude. 

The expense therefore of this war must not be reckoned 
unnecessary ; nor mpst we censure the governnient 
for that small portion of our debt which it was com- 
pelled to entail on posterity.* It is to the honour of William’s 


• The debt at the king’s death amounted 
to 16,394,702/., of which above three mil- 
lions were to expire in 1710. Sinclair’s 
Hist, of Revenue, i. 42.5. (third edition.) 

Of this sum 664,263/. was incurred be- 
fore the revolution, being a part of the 
money of which Charles II. had robbed 
the public creditor by shutting up the 
exchequer. Interest was paid upon this 
down to 1 683, when the king stopped it. 
The legislature ought undoubtedly to 
have done justice more effectually and 


speedily than by passing an act in 1699, 
which was not to take effect till Decem- 
ber 25. 1705; from which time the excise 
was ciiargod with three per cent, interest 
on the principal sum of 1,328,526/., sub- 
ject to be redeemed by payment of a 
moiety. No compensation was given for 
the loss of so many years’ interest. 12 & 
13W. 3. c. 12. §15. Sinclair, i. 397, 
State Trials, xiv. 1. et post. According 
to a particular statement in Somers 
Tracts, xii. 383., the receipts of the ex- 
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administration, and of his parliaments, not always clear- 
sighted, but honest and zealous for the public weal, that they 
deviated so little from the praiseworthy, though sometimes 
impracticable, policy of providing a revenue commensurate 
with the annual expenditure. The supplies annually raised 
during the w^ar were about five millions, more than double 
the revenue of James 11 . But a great decline took place in 
the produce of the taxes by which that revenue was levied. 
In 1693, the customs had dwindled to less than half their 
amount before the Revolution, the excise duties to little more 
than half.* This rendered heavy impositions on land in- 
evitable ; a tax always obnoxious, and keeping up disaffection 
in the most powerful class of the community. The first land- 
tax was imposed in 1690 , at the rate of three shillings in the 
pound on the rental ; and it continued ever afterwards to be 
annually granted, at different rates, but commonly at four 
shillings in the pound, till it was made perpetual in 1798 . 
A tax of twenty per cent, might well seem grievous ; and 
the notorious inequality of the assessment in different counties 
tended rather to aggravate the burthen upon those whose 
contribution was the fairest. Fresh schemes of finance were 
devised, and, on the whole, patiently borne by a jaded people. 
The Bank of England rose under the auspices of the whig 
party, and materially relieved the immediate exigencies of 
the government, while it palliated the general distress, by dis- 
counting bills and lending money at an easier rate of interest. 
Yet its notes were depreciated by twenty per cent, in exchange 
for silver ; and exchequer tallies at least twice as much, till 
they were fqnded at an interest of eight per cent.f But, 

chequer, including loans, during the cannot conceive how be answered the 
whole reign of William, amounted to above-mentioned letter to him. What- 
rather more than 72,000,000/. The author ever might be the relative expenditure of 
of the Letter to the Rev. T. Carte, in the two reigns, it is evident that the war 
answer to the latter’s Letter to a By- of 1689 was brought on in a great mea- 
stander, estimates the suras raised under sure by the corrupt policy of Charles 1 1. 
Charles II., from Christmas, 1660, to * Davenant, Essay on Ways and 
Christmas, 1684, at 46,233,923/. Carte Means. In another of his tracts, vol. ii, 
had made them only 32,474,265/. But 266. edit. 1771, this writer computes the 
his estimate is evidently false and decep- payments of the state in 1688 at one shil- 
tive. Both reckon the grosfi produce, ling in the pound of the national income; 
not the exchequer piiyments. liiis con- but after the war at two shillings and 
troversy was about the year 1742. Ac- sixpence. 

cording to Sinclair, Hist, of Revenue, i. f Godfrey’s Short Account of Bank of 
S09., Carte had the last word ; but I England, in Somers Tracts, xi. 5. Ken- 
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these resources generally falling very short of calculation, 
and being anticipated at such an exorbitant discount, a con- 
stantly increasing deficiency arose ; and public credit sunk 
so low, that about the year I696 it was hardly possible to 
pay the fleet and army from month to month, and a total 
bankruptcy seemed near at hand. These distresses again 
were enhanced by the depreciation of the circulating* coin, 
and by the bold remedy of a re- coinage, which made the 
immediate stagnation of commerce more complete. The mere 
operation of exchanging the worn silver coin for the new, 
which Mr. Montague had the courage to do without lowering 
the standard, cost the government two millions and a half. 
Certainly the vessel of our commonwealth has never been so 
close to shipwreck as in this period ; we have seen the storm 
raging in still greater terror round our heads, but with far 
stouter planks and tougher cables to confront and ride 
through it. 

I Those who accused William of neglecting the maritime 
force of England, knew little what they said, or cared 
little about its truth.* A soldier, and a native of Holland, 
he naturally looked to the Spanish Netherlands as the theatre 
on which the battle of France and Europe was to be fought. 
It was by the possession of that country and its chief 
fortresses that Louis aspired to hold Holland in vassalage, to 
menace the coasts of England, and to keep the Empire 
under his influence. And if, with the assistance of those 
brave regiments, who learned, in the well-contested though 
unfortunate battles of that war, the skill and discipline which 

• 

net’s complete Hist.iii. 723, Ralph, 681. William. He (Swif^ should have been 
Shrewsbury Papers. Macpherson’s An- told, if lie did not kn^, what havoc the 
nals of Commerce, a.d. 1697. Sinclair’s Dutch had made of our shipping in king 
Hist of Revenue. Charles the Second’s reign ; and that his 

* “ Nor is it true that the sea was successor, king James the Second, had 
neglected ; for I think during much the not in his whole navy, fitted out to defeat 
greater part of the war which began in the designed invasion of the prince of 
1689 we were entirely masters of the sea. Orange, an individual ship of the first or 
by our victory in 1692, which was only second rank, which ail lay neglected, and 
three years after it broke out ; so that for me{e skeletons of former services, at their 
seven years we carried the broom. And moorings. These this abused prince re- 
fer any neglect of our sea affairs other- paired at an immense charge, and brought 
wise, I believe, I may in a few words them to their pristine magnificence.” 
prove that all the princes since the Con- Answer to Swift’s Conduct of the Allies, 
quest never made so remarkable an im- in Somers Tracts, xiii. 247^ 
provement to our naval strength as king 
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made them conquerors in the next, it was found that France 
was still an overmatch for the allies, what would have been 
effected against her by the decrepitude of Spain, the perverse 
pride of Austria, and the selfish disunion of Germany ? The 
commerce of France might, perhaps, have suffered more by 
an exclusively maritime warfare ; but we should have ob- 
tained this advantage, which in itself is none, and would not 
have essentially crippled her force, at the price of abandoning 
to her ambition the quarry it had so long in pursuit. Mean- 
while the naval annals of this war added much to our 
renown ; Russell, glorious in his own despite at La Hogue, 
Rooke, and Shovel kept up the honour of the English flag. 
After that great victory, the enemy never encountered us in 
battle; and the wintering of the fleet at Cadiz in 1()94, a 
measure determined on by William’s energetic mind, against 
the advice of his ministers, and in spite of the fretful 
insolence of the admiral, gave us so decided a pre-eminence 
both in the Atlantic and Mediterranean seas, that it is hard 
to say what more could have been achieved by the most 
exclusive attention to the navy.* It is true that, especially 
during the. first part of the war, vast losses were sustained 
through the capture of merchant ships ; but this is the 
inevitable lot of a commercial country, and has occurred in 
every war, until the practice of placing the traders under 
convoy of armed ships was introduced. And, when we 
consider the treachery which pervaded this service and the 
great facility of secret intelligence which the enemy possessed, 
we may be astonished that our failures and losses were not 
stfll more decisive. 

trhe treaty of Ryswick was concluded on at least as fair 
Treaty of teriHS as alniost perpetual ill fortune could warrant 
Hyswick. yg expect. It compelled Louis XIV. to recog- 
nise the king’s title, and thus both humbled the court of St. 
Germains, and put an end for several years to its intrigues. 

* Dalrymple has remarked the import- most odious man; as ill-tempered and 
ant consequences of this bold measure; violent as he was perfidious. But the 
but we have learned only by th© publica- rudeness with which the king was treated 
tion of lord Shrewsbury’sCortrespondence, by some of his servants is very remark- 
that it originated with the king, and was able. Lord Sunderland wrote to him at 
parried through by him against the mu- least with great bluntness, Hardwick© 
tinous remonstrances of Russell. See Papers, 444. 
pp. 68. 104. 202. 210, 234. This was a 
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It extinguished, or rather the war itself had extinguished, one 
of the bold hopes of the French court, the scheme of procur- 
ing the election of the dauphin to the Empire. It gave at 
least a breathing time to Europe, so long as the feeble lamp 
of Charles II.’s life should continue to glimmer, during which 
the fate of his vast succession might possibly be regulated 
without injury to the liberties of Europe.’^ But to those who 
looked with the king’s eyes on the prospects of the Continent, 
this pacification could appear nothing else than a preliminary 
armistice of vigilance and preparation. He knew that the 
Spanish dominions, or at least as large a portion of them as 
could be grasped by a powerful arm, had been for more than 
thirty years the object of Louis XIV. The acquisitions of 
that monarch at Aix-la-Chapelle and Nimeguen had been 
comparatively trifling, and seem hardly enough to justify the 
dr(‘ad that Euro])e felt of his aggressions. But in content- 
ing himself for the time with a few strong towns, or a mo- 
derate district, he constantly kept in view the weakness of 
the king of Spain’s constitution. The queen’s renunciation 
of her right of succession was invalid in the jurisprudence of 
his court. Sovereigns, according to the public law of Franco, 
uncontrollable by the rights of others, were incapable of limit- 
ing their own. They might do all things but guarantee the 
piivileges of their subjects or the independence of foreign 
statf‘S. By the queen of France’s death, her claim upon the 
inheritance of Spain had devolved upon the dauphin ; so that 
ultimately, and virtually in the first instance, the two great 
monarchies would he consolidated, and a single will would 
direct a force much more than equal to all the j’est of Eu- 

* The pe.ice of Ryswick was absolutely tion, culminated to our present height 
necessary, not only on account of the (1824) 

defection of the duke of Savoy, and the If the treaty could have been concluded 
manifest disadvantage with which the on the basis originally laid down it woutd 
allies carried on the war, but because even have been honourable. But the 
public credit in England was almost French rose In their teims duiing their 
annihilated, and it was hardly possible to negotiation ; and tlnough the selfishness 
pay the army. Tlie extreme distress for of Austria obtained Strasburg, which 
money is forcibly displayed in some of thejt had at first offered to relinquish, and 
the king’s letters to lord Shrewsbury, were very near getting Luxemburg, 
P. 114, &c. These were in 169<5, the very Shrewsbury Correspondence, 316, &c. 
nadir of English prosperity ; trom which, Still the terms were better than those 
by the favour of Providence and the offered in 1693, which William has been 
buoyant energies of the nation, we have, censured for refusing, 
though not quite with an uniform mo- 
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rope. If we admit that every little oscillation in the balance 
of power has sometimes been too minutely regarded by En- 
glish statesmen, it would be absurd to contend, that such a 
subversion of it as the union of France and Spain under one 
head did not most seriously threaten both the independence of 
England and Holland./ 

The house of commons which sat at the conclusion of the 
treaty of Ryswick, chiefly composed of whigs, and 
having zealously co-operated in the prosecution of 
the late war, could not be supposed lukewarm in 
the cause of liberty, or indifferent to the aggrandisement of 
France. But the nation’s exhausted state seemed to demand 
an intermission of its burthens, and revived the natural and 
laudable disposition to frugality which had characterised in 
all former times an English parliament. The arrears of the 
war, joined to loans made during its progress, left a debt of 
about seventeen millions, which excited much inquietude, 
and evidently could not be discharged but by steady retrench- 
ment and uninterrupted peace. But, besides this, a reluc- 
tance to see a standing army established prevailed among the 
great majority both of whigs and tories. It was unknown 
to their ancestors — this was enough for one party ; it was 
dangerous to liberty — this alarmed the other. Men of 
ability and honest 'intention, but, like most speculative politi- 
cians of the sixteenth and seventeenth centuries, rather too 
fond of seeking analogies in ancient history, influenced the 
public opinion by their writings, and carried too far the un- 
deniable truth, that a large army at the mere control of an 
ambitious pfince may often overthrow the liberties of a peo- 
ple.* It was not sufficiently remembered that the bill of 
rights, the annual mutiny bill, the necessity of annual votes 
of supply for the maintenance of a regular army, besides, 
what was far more than all, the publicity of all acts of go- 
vernment, and the strong spirit of liberty burning in the 
people, had materially diminished a danger which it would 
not be safe entirely to contemn. 

• Moyle now published. his ** Argu- temp. W. III., ii, 564.); andTrenchard 
ment, showing that a standing army is his History of Standing Armies in Eng- 
inconsistent with a free government, and land. Id. 653 Other pamphlets of a 
absolutely destructive to the constitution similar description may be found in the 
of the English monarchy.’* ( State Tracts, same volume. 
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Such, however, was the influence of what may be called 
the constitutional antipathy of the English in that Amy re- 
age to a regular army, that the commons, in the 
first session after the peace, voted that all troops raised since 
1680 should be disbanded, reducing the forces to about 7600 
men, which they were with difficulty prevailed upon to aug- 
ment to 10,000.* They resolved at the same time that, ‘‘in 
a just sense and acknowledgment of what great things his 
majesty has done for these kingdoms, a sum not exceeding 
700 , 000 /. be granted to his majesty during his life, for the 
support of the civil list.’* So ample a gift from an impo- 
verished nation is the strongest testimony of their affection 
to the king.t But he was justly disappointed by the former 
vote, which, in the hazardous condition of Europe, prevented 
this country from wearing a countenance of preparation, more 
likely to avert than to bring on a second conflict. He per- 
mitted himself, however, to carry this resentment too far, and 
lost sight of that subordination to the law which is the duty 
of an English sovereign, when he evaded compliance with 
this resolution of the commons, and took on himself the un- 
constitutional responsibility of leaving sealed orders, when he 
went to Holland, that 16,000 men should be kept up^ with- 
out the knowledge of his ministers, which they as uncon- 
stitutionally obeyed. In the next session a new parliament 
having been elected, full of men strongly imbued with what 
the courtiers styled commonwealth principles, or an extreme 
jealousy of royal power t, it was found impossible to resist a 

• Journals, 11th Dec. 1697. Pari, the age, and were for maintaining the 
Hist. 1167. ' Revolution government by its own prin- 

t Journals, 21st Dec. 1697. Pari, ciples, and not by thos^ of a government 
Hist, V. 1168. It was carried by 225 to it had superseded.” “ The elections,” we 
86. read in a letter of Mr. Montague, Aug. 

I “ The elections fell generally,” says 1698, “ have made a humour appear in 
Burnet, “on men who were in the interest the counties that is not very comfortable 
of government ; many of them had indeed to us who are in business. But yet, after 
some popular notions, which they had all, the present members are such as will 
drank in under a bad government, and neither hurt England nor this govern- 
thought this ought to keep them under merit, but I believe they must be hiuidled 
a good one ; so that those who wished very nicely.” Shrewsbury Correspond^ 
well to the public did apprehend great ence, 551. This parliament, however, 
difficulties in managing them.” Upon fell into a great mistake about the reduc- 
wbich speaker Onslow has a very proper tion of the army; as Bolingbroke in his 
note : “ They might happen to think,” Letters on History very candidly admits, 
he says, “ a good one might become a though connected with those who bad 
bad one, or a ^d one might succeed to a voted for it, 
good one. They were the best men of 
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diminution of the army to 7000 troops.* These two were 
voted to be natives of the British dominions ; and the king' 
incurred the severest mortification of his reign, in the neces- 
sity of sending back his regiments of Dutch guards and French 
refugees. The messages that passed between him and the 
parliament bear witness how deeply he felt, and how fruit- 
lessly he deprecated, this act of unkindness and ingratitude, 
so strikingly in contrast with the deference that parliament 
has generally shown to the humours and prejudices of the 
crown in matters of far higher moment, t The foreign 
troops were too numerous, and it would have been politic to 
conciliate the nationality of the multitude by reducing their 
number ; yet they had claims which a grateful and genei ous 
people should not have forgotten : they were, many of them, 
the chivalry of protestautism, the Huguenot gentlemen who 
had lost all but their swords in a cause which we deemed 
our own ; they were the men who had terrified James from 
Whitehall, and brought about a deliverance, which, to speak 
plainly, we had neither sense nor courage to achieve for 
ourselves, or which at least we could never have achieved 
without endufing the convulsive throes of anarchy. 

There is, if not more apology for the conduct of the com- 
irish for more to censure on the king’s side, in an- 

ftMturtsre- Other sceiic of humiliation which he passed through, 
in the business of the Irish forfeitures. These con- 
fiscations of the property of those who had fought on the side 
of James, though, in a legal sense, at the crown’s disposal, 
ought undoubtedly to have been applied to the public service. 
It was the jntention of parliament that two thirds at least 
of these estates should be sold for that purpose; and William 
had, in answer to an address (Jan. 1690), promised to make 


• Journals, 1 7th Dec. 1698. Pari. 
Hist. 1191, 

f Jqiurnals, lOtli Jan., 18th, 20th, ami 
25th March. Lords’ Journals, 8th Feb. 
Pml. Hist 1167. 1191. Ralph, ^08. 
Burnet, 21 9. It is now beyond doubt 
that William had serious ^thoughts of 
quitting the goverument and retiring to 
Holland, Mck of the faction and ingrati- 
tude of this nation. Shrewsbury Cor- 
respondence, 571, Hardwicke Papers, 


.'362. This was in his character, and not 
like the vulgar story which that retailer 
of all gossip, Dalrymple, calls a well- 
authenticatcd tradition, that the king 
walked furiously round his room, exclaim- 
ing, “ If I had a son, by G— the guards 
should not leave me.” It would be vain 
to ask how this son would have enabled 
him to keep them against the bent of the 
parliament and people. 
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no grant of them till the matter should be considered in the 
ensuing session. Several bills were brought in to ^rry the 
original resolutions into effect, but, probably through the in- 
fluence of government, they always fell tb the ground in one 
or other house of parliament. Meanwhile the king granted 
away the whole of these forfeitures, abouk a million of acres, 
with a culpable profuseness, to the enriching of his personril 
favourites, such as the earl of Portland and the countess of 
Orkney.* Yet as this had been done in the exercise of a 
lawful prerogative, it is not easy’ to justify the act of resump- 
tion passed in 1699* The precedents for resumption of 
giants were obsolete, and from bad times. It was agreed 
or all hands that the royal domain is not inalienable j" if this 
were a mischief, as could nOt perhaps be doubted, it was one 
that the legislature had permitted with open eyes tijl. there 
was nothing left to be alienated. Acts therefore of this kind 
sliake the general stability of possession', and destroy that 
confidence in which the practical sense of fteedom consists, 
that the absolute powder of the legislature, which in strictness 
IS as arbitrary in EnglaiKl as in Persia, will be exercised in 
consistency with justice and lenity. They are also accompanied 
for the most part, as appears to have been the case in this 
instance of the Irish forfeitures, with partiality and mis- 
representation as well js violence, and siddom fail to excite 
an odium far more than connnensuiate to the transient popu- 
larity which attends them at the oqjtset.t 


* I he prodigal It) of William in grants 
to Ills fivouritLS was an undcni ible re- 
proach to lus rtign. Charles ll. had, 
however, with much greiter profusencss, 
tliough much less blamed for it, givei% 
awi) ilmosi all the crown linds in a few 
yeais after the Restoration , and the com- 
mons could not now be prevailed upon 
to shabe those grants, which was urged 
b) the court, in order to defeat the re- 
sumption of those in the present reign. 
The length of time undoubtedly made a 
considerable difference. An 'Enormous 
grant of the crown’s domanial rights in 
North Wales to the earl of Portland ex- 
cited mueli clamour in 1697, and pro- 
duced a speech from Mr Price, after- 
wards a baron of the exchequer, which 


w IS much extolled for its boldness, not 
rather to* say, virulence •ind disaffection 
This IS printed in Pail Ilist 978, and 
many other books ihe kmg, on an 
address from the house of commons re‘- 
voked the grant, winch indeed was not 
justifiable. His answer on this occasion, 
It may heie be remarked, u as by its imlcl- 
ness and courtesy a striking contrast to 
the insolent rudeness with wh|||^ the 
Stuarts, one and all, had iiivariabl)^reated 
the ]iouse 

“ f Pari. Hist. 1171 1202. &c. Ralph, 
Burnet, Shrewsbury Correspondence. 
See also Daveoant’s Essay on Grants 
and Resumptions, and sundry pamphlets 
in Somers Tracts, vol. ii*, and State 
Iracts, temp W, III , vol. ii 


VOL. II, 


X 
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But, even if the resumption of William’s Irish grants could 
be reckoned defensible, there can be no doubt that the mode 
adopted by the commons, of t ggj^ijig . as it was called, the 
provisions for this purpose to a money bilk so as to render it 
impossible for the lords even to modify them without depriv- 
ing the king of his supply, tended to subvert the constitution 
and annihilate the rights of a co-equal house of parliament. 
This most reprehensible device, though not an unnatural 
consequence of their pretended right to an exclusive concern 
in money bills, had been employed in a former instance during 
this reign.* They were again successful on this occasion ; 
the lords receded from their amendments, and passed the bill 
at the king’s desire, who perceived that the fury of the com- 
mons was tending to a terrible convulsion.f But the pre- 
cedent was infinitely dangerous to their legislative power. If 
the commons, after some more attempts of the same nature, 
desisted from so unjust an encroachment, it must be attiibuted 
to that which has been the great preservative of the equilibrium 
in our government, the public voice of a reflecting people, 
averse to manifest innovation, and soon offended by the 
intemperance ^f factions. 

The essential change which the fall of the old dynasty had 
rariuv wrought in our constitution displayed itself in such 
SquifS. a vigorous spirit of inquiry and interference of 
pariiament with all the course of government as, if not 
absolutely new, was more ^uncon tested and more effectual than 
before the Revolution. The commons indeed under Charles II. 
had not wholly lost sight of tlie precedents which the long 
parliament had established for them ; though with continual 
resistance from the court, in which their right of examination 
was by no means admitted. But the tories throughout the 
reign of William evinced a departure from the ancient prin- 
ciples of their faction in nothing more than in asserting to 
the fullest extent the powers and privileges of the commons ; 
and,% the coalition they formed with the malecontent whigs, 
if the men of liberty adopted the nickname of the men of 
prerogative, the latter did not less take up the maxims and 


• In Feb. 1692. 

f See the same authorities, especial!;^ the Shrewsbury Letters, p. 602. 



Will. III.] FROM HiSNRY VII. TO GEORGE 11. 


807 


feelings of the former. The bad success and suspected 
management of public aifairs co-operated with the strong spirit! 
of party to establish this important accession of authority to 
the house of commons. In June, a special committee 

wa s app ointed to inquire into t he niisCTroiig,ej_Qf.ilie n 
fr^an^ especially as to the delay in relieving Londonderry. 
A Similar committee was appointed in the lords. The former 
reported severely against colonel Lundy, governor of that 
city ; and the house addressed the king, that he might be 
sent over to be tried for the treasons laid to his charge.* I 
do not think there is any earlier precedent in the Journals 
for so specific an inquiry into the conduct of a public officer, 
especially one in military command. It marks therefore very 
distinctly the change of spirit which 1 have so frequently 
mentioned. No courtier has ever since ventured to deny this 
general right of inquiry, though it is a frequent ])raetice to 
elude it. The right to inquire draws with it tlie ne(‘essary 
means, the examination of witnesses, records, jiapers, enforced 
by the strong arm of parliamentary privih’ge. In one respect 
alone these powers have fallen rather short ; the commons do 
not administer an oath ; and having neglected to claim this 
authority in the irregular times when they could make a pri- 
vilege by a vote, they would now jierhaps find difficulty in 
obtaining it by consent of the house of jieers. They renewed 
this committee for inquiring into the miscarriages of the war 
in the next session.t They went very fully into the dispute 
between the board of admiralty and admiial Russell, after the 
battle of La Hogue t ; and, tlie year after, investigated the 
conduct of his successors, Killigrew and Dolaval, in the 
command of the Channel fleet. § They weiil, in the winter 
of iGOd, into a very long examination of the admirals and 
the orders issued by the admiralty during the preceding year; 
and then voted that the sending the fleet to the Mediterranean, 
and the continuing it there this winter, has been to the honour 
and interest of his majesty and his kingdoms. || Bui: it is 


* Commons’ Journals, June 1., Aug. § Pari. Hist. 793. I)ela\al and Killi> 
12. grew were Jacobites, whom WUliam 

f Id. Nov. 1. generously but imprudently put into the 

t Pari. Hist. 657. Dairy raple, Com- command of the*flect. 
mons’ and Lords’ Journals. !| Commons’ Journals, Feb. 27. 1694-5. 
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hardly worth while to enumerate later instances of exercising 
a right which had become indisputable, and, even before it 
rested on the basis of precedent, could not reasonably be de- 
nied to those who might advise, remonstrate, and impeach. 

It is not surprising that, after such important acquisitions 
of power, the natural spirit of encroachment, or the desire to 
distress a hostile government, should have led to endeavours, 
which by their success would have drawn the executive ad- 
ministration more directly into the hands of parliament. A 
proposition was made by some peers, in December, l69% 
for a committee of both houses to consider of the present 
state of the nation, and wliat advice should be given to the 
king concerning it. This dangerous project was lost by 48 
to 3G, several tories and dissatisfied whigs uniting in a pro- 
test against its rejection.* The king had in his speech to 
parliament requested their advice in the most general terms ; 
and this slight expression, though no more than is contained 
in the common writ of summons, w as tortured into a pretext 
for so extraordinary a jnoposal as that of a committee of de- 
legates, or council of state, wdiich might soon have grasped 
the entire administration. It was at least a remedy so little 
according to precedent, or the analogy of our constitution, that 
some very serious cause of dissatisfaction with the conduct of 
affairs could be its only excuse. 

Burnet has spoken with reprobation of another scheme 
engendered by the same spirit of inquiry and control, that of 
a council of trade, to be nominated by parliament, with powers 
for the effectual preservation of the interests of the merchants. 
If the members of it were intended to be immovable, or if the 
vacancies wer<#to be fill(‘d by consent of parliament, this would 
indeed have encroached on the prerogative in a far more 
eminent degiee than the famous India bill of 1783, because 
its operation would have been more extensive and more at 
home. And, even if they wefe only named in the first 
instance, as has been usual in parliamentary commissioners , 
of account or inquiry, it would still be material to ask, what 
extent of power for the preservation of trade was to be placed 
in their hands. The precise nature of the scheme is not 


* Pari. Hist. 941. Iluriiet, 105. 
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explained by Burnet. But it appears by the Journals that 
this council was to receive information from merchants as to 
the necessity of convoys, and send directions to the board of 
admiralty, subject to the king’s control, to receive complaints 
and represent the same to the king, and in many other 
respects to exercise very important and anomalous functions. 
They were not however to be metabers of the house. But 
even with this restriction, it was too hazardous a depaiture 
from the general maxims of the constitution.* 

The general unpopularity of William’s administration, and 
more particularly the reduction of the forces, afford 
an ample justification for the two treaties of parti- 
tion, which the tory faction, uith scandalous injustice and in- 
coiihisteiicy, turned to his reproach. No one could deny that 
the aggrandizement of France by both of these treaties was 
of serious consequence. But, according to linglish interests, 
the first object was to secure the Spanish Netherlands from 
becoming provinces of that power ; the next to maintain the 
real independence of Spain and the Indies. Italy was but 
the last in order ; and though the jrossession of Naples and 
Sicily, with the ports of Tuscany, as stipulated in the ti'eaty 
of partition, would have rendered Fi’ance absolute misti’ess of 
that whole country and of the Mediterranean sea, and essen- 
tially changed the balance nf Europe, it was yet more tolera- 
bl(* than the acquisition of the whole monarchy in the name 
of a Bourbon jrrince, which the opening of the succession 
without previous arrangement was likely to produce. They 
at- least who shrunk from the thought of another war, and 
studiously depreciated the value of continental alliances, were 
the last who ought to have exclaimed against a treaty which 
had been ratified as the sole means of giving us something 
like security without the cost of fighting for it. Nothing 
therefore could be more unreasonable than the clamour of a 
tory house of commons in I7OI (for the malecontent whigs 
were now so consolidated with the tories as in neneral to bear 
their name) against the partition treaties ; nothing triore un- 
fair than the impeachment of the four lords, Portland, Orford, 

* Burnet, 1G3. Commons’ Journals, proposed as a fpialificatlon for members 
•Tan. 31. 1695-6. An abjuration of king of this council ; but this was lost by 195 
James’s title in very strong terms was to 188. 
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Somers, and Halifax, on that account. But we must at the 
same time remark, that it is more easy to vindicate the par- 
tition treaties themselves, than to reconcile the conduct of the 
king and of some others with the principles established in our 
constitution. William had taken these important negotiations 
wholly into his own hands, not even communicating them to 
any of his English ministers, except lord Jersey, until his 
resolution was tinally settled. Lord Somers, as chancellor, 
had put the great seal to blank powers, as a legal authority 
to the negotiators ; which evidently could not be valid, unless 
on the dangerous principle that the seal is conclusive against 
all exception.* He had also sealed the ratification of the 
treaty, though not consulted upon it, and though he seems 
to have had objections to some of the terms ; and in both 
instances he set up the king’s command as a sufficient 
defence. The exclusion of all those whom, whether called 
privy or cabinet councillors, the nation holds responsible 
for its safety, from this great negotiation, tended to throw 
back the whole executive government into the single will 
of the sovereign, and ought to have exasperated the house 
of commons far more than the actual treaties of partition, 
which may probably have been the safest choice in a most 
perilous condition of Europe. The impeachments however, 
were in most /espects so ill aghstantiated by proof, that 
tfegy have generally been reckoned a disgraceful instance of 
party spirit.! 


* See speaker Onslow’s Note on Bur- 
net (Oxf. edit iv. d68.), and lord Hard- 
wicke’s hint of Us fathei’s opinion. Id. 
475. But see also lord Somers’s plea as 
to this. State Tiials, xiii. 267. 

f Pari. Hist. State Trials, xiv. 233. 
The letters of William, published in the 
Hardwickc State Papers, are both the 
most authentic and tlie most satisfactory 
explanation of his policy during the three 
momentous years that closed the seven- 
teenth century. It is said, in a note of 
lord Hardwicke on Burnet (Oxford pdit. 
iv. 417.), (from lord Somers’s papers), 
that when some of the ministers objected 
to parts of the treaty, lord Portland’s con- 
stant answer was, that nothing could be 
altered ; upon which one of them said, if 
that was the case, he saw tio reason why 


they should be called together. And it 
appears by the Slnewsbury Papers, p 371., 
that the duke, though secretary of state, 
and in a manner jirime minister, was en- 
tirely kept by the king out of the secret 
of the negotiations which ended in the 
peace of Ryswick ; whether, after all, 
there remained some luiking distrust of 
his fidelity, or from whatever other cause 
this took place, it was very anomalous 
and unconstitutional. And it must be 
owned, that by this sort of proceeding, 
which could have no sufficient apology 
but a deep sense of the unworthiness of 
mankind, William brought on himself 
much of that dislike which appears so 
ungrateful and unaccountable. 

As to the impeachments, few have pre- 
tended to justify them ; even Ralph is 
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^ The whigs, such of them at least as continued to hold that 
name in honour, soon forgave the mistakes and fail- 
ings of their great deliverer ; and indeed a high 
regard for the memory of William III. may justly 
be reckoned one of the tests by which genuine whlggism, 
as opposed both to tory and republican principles, has always 
been recognised. By the opposite party he was rancorously 
hated ; and their malignant calumnies still sully the stream of 
history.* Let us leave such as prefer Charles I. to Wil- 
liam III. in the enjoyment of prejudices which are not likely 
to be overcome by argument. But it must ever be an honour 
to the English crown that it has been worn by so great a 
man. Compared with him, the statesmen who surrounded 
his throne, the Sunderlaiids, Godoiphins, and Shrewsburys, 
even the Somerses and Montagues, sink into insignificance. 
He was, in truth, too great, not for the tiuies wherein he was 
^ alTcci to actioiu. bMt jEut-. J lifi peculiar:.. of., » kiUig.of. 

E ngland after, thg^^ ; and as he was the last sove- 

reign of this country whose understanding and energy of 
character have been very distinguished, so was he the last 
who has encountered the resistance of his parliament, or 
stood apart and undisguised in the maintenance of his own 
jirerogative. reig n is no d oubJLimiij^^ 

poitj^nt;..iij, both on ac(2)unt of its 

geueml chamcter^^.wJuch-X Jmc jdighUy..sketchedvJ^igJ^i^ 

in our law to which it gave rise. 

' Eiese now_ca lI iar 

The enormous duration of seventeen years, for which 
Charles II. protracted his second ])ar]iament, turned feni f..r 
the thoughts of all who desired improvement^ in (ui h.unents. 
the constitution towards some limitation on a prerogative 
which had not hitherto been thus abused. Not only the/ 

Imlf ashamed of the party he e.spouses preached in 1703, says of William, 
with .so little candour towards their ad* whom all the world of friends and 
versaries. The scandalous conduct of the enemies knew how to value, except a few 
tories in screening the earl of Jersey, I’ nglibh wretches." Ken net, <S 10. Boyer, 
while they impeached the whig lords, in his History of the Reign of Queen 
some of whom had really borne no part Anne, p. 12., says that the king spent 
in a measure he had promoted, sufficiently most of his private fortune, computed at 
displays the factiousness of their motives, no less than two millions, in the service of 
See lord Havershara’s speech on this, the English nation. I should be glad to 
Pari. Hist. 1298. have found this vouched by better au- 

* Bishop Fleetwood, in a sermon, thority. 


f Improve- 
inents in 
constitution 
under Wil- 
lum. 
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continuance of the same house of commons during such a 
period destroyed the connexion between the people and their 
representatives, and laid open the latter, without responsi- 
bility, to the corruption which was hardly denied to prevail ; 
but the privilege of exemption from civil process made needy 
and worthless men secure against their creditors, and de- 
sirous of a seat in parliament as a complete safeguard to 
fraud and injustice. The term of three years appeared suffi- 
cient to establish a control of the electoral over the represen- 
tative body, without recurring to the ancient but inconvenient 
scheme of annual parliaments, which men enamoured of a 
still more popular form of government than our own were 
eager to recommend. A bill for this purpose w'as brought 
into the house of lords in December, 1089, but lost by the 
prorogation.* It both houses^^arlj hi 1098, the 

i)ut 

on this, as on many other great questions of this reign, 
the two parties were not so regularly arrayed against each 
other as on points of a more personal nature, t To tjhis 
hlil,, of prerogative 

ordinary circumstances can reconcile eiUier with 

of govern- 

nient*.but which wat too .common in this reign. But the 
commons, as it was easy to foresee, did not abaiXn so 

S r taut a measure ; a^imikr„bill received.lhe.xoyalnmJt 
By the triennial bill it was simply 
provided that every parliament should cease and determine 
within three years from its meeting. The clause contained 
in the act of Charles II. against the intermission of parlia- 
ments for more than thr(‘e years is repeated ; but it was not 
thought necessary to revive the somewhat violent and perhaps 
impracticable provisions by which the act of 1()41 had se- 
cured their meeting; it being evident that even annual 
sessions might now be relied' upon as indispensable to the 
machine of government. 

This annual assembly of parliament was rendered neces- 
sary, in the first place, by ^ppropLiatiojcc, of .the 

tfiyfitlUf i It was secured next, 


* Loi^ds’ Journals. 


# t Pari. Hist. 754. 


t 6 W. & M. c. g. 
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by passing t^)e mutiny bill, under which the army is held 
together, and subjected to military discipline, for a short 
term, seldom or never exceeding twelve months. These are 
the two effectual securities against military power ; that no 
pay can be issued to the troops without a previous authorisa- 
tion by the commons in a committee of supply, and by both 
houses in an act of appropriation ; and that no officer or sol- 
dier can be punished for disobedience, n5r any court-martial 
held, without the annual re-enactment of the mutiny bill. 
Thus it is strictly true that, if the king were not to summon 
parliament every year, his aimy would cease to have a legal 
existence;'* and the refusal of either house to concur in the 
mutiny bill would at once wrest the sword out of his grasp. 
By the bill of rights, it is declared unlawful to keep any 
foices in time of peace without const nt of parliament. This 
consent, by an invariable and wholesome usage, is given only 
from year to year ; and its necessity may be considered per- 
haps the most powerful of those causes which have transferred 
Iso much even of the executive power into the management of 
jthe two houses of parliament. 

The reign of William is also distinguished by the provi- 
sions introduced into our law for the security of th e 
s ubje ct against inkj^uitous condeninatioTiToirTI^ ( treason 
di^ge of hirg ILtreas.aju and intended to perfect those of 
earlier times, which had proved insufficient against the par- 
tiality of judges. But upon this occasion it will be necessary 
to take up the history of our constitutional law on this 
important head from the beginning, 

Cin the earlier ages of our law, the crime of high treason 
appears to have been of a vague and indefinite iTature, deter- 
mined only by such arbitrary construction as the circum- 
stances of each particular case might suggest. It was held 
treason to kill the king’s father or his uncle; and Mortimer 
was attainted for accroaching, as it was called, royal power ; 
that is, for keeping the administration in his own hands, 
though without violence towards the reigning prince. But 
no people can enjoy a free constitution, unless an adequate 
security is furnished by their laws against this discretion of 
judges in a matter so closely connected with the mutual re- 
lation between the government and its subjects. A petition 
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was accordingly presented to Edward III. by one of the best 

E arliaraents that ever sat, requesting that whereas the 
ing’s justices in different counties adjudge men indicted 
before them to be traitors for divers matters not known by 
the commons to be treasonable, the king would, by his coun- 
cil, and the nobles and learned men (les grands et sages) of 
the land, declare in parliament what should be held for 
treason.” The answer to this petition is in the words of the 
existing statute, which, as it is by no means so prolix as it is 
important, I shall place before the reader’s eyes. 

Whereas divers opinions have been before this time in 
Statute of what CRsc trcasoii shall be said, and in what not ; 
Edward III king, at the request of the lords and commons, 
hath made a declaration in the manner as hereafter followeth ; 
that is to say, when a man doth compass or imagine the 
death of our lord the king, of my lady his queen, or of their 
eldest son and heir : or if a man do violate the king’s com- 
panion or the king’s eldest daughter unmairied, or the wife 
of the king’s eldest son and heir : or if a man do levy war 
against our lord the king in his realm, or be adherent to the 
king’s enemies in his realm, giving to them aid and comfort 
in the realm or elsewhere, and thereof be proveably attainted 
of open deed by people of their condition; and if a man 
counterfeit the ki;ig’s great or privy seal, or his money ; and 
if a man bring false money into this realm, counterfeit to the 
money of England, as the money called Lusheburg, or other 
lUce to the said money of England, knowing the money to be 
false, to merchandise or make payment in deceipt of our said 
lord the king and of his people ; and if a man slay the chan- 
cellor, treasurer, or the king’s justices of the one bench or the 
other, justices in eyre, or justices of assize, and all other 
justices assigned to hear and determine, being in their place 
doing their offices ; and it is to be understood, that in the 
cases above rehearsed, it ought to be judged treason which 
extends to our lord the king and his royal majesty. And of 
such treason the forfeiture of the escheats pertaineth to our 
lord the king, as well of the lands and tenements holden of 
others as of himself.” * 


• Rot. Pari. ii. 239. 3 Inst. 1. 
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It seems impossible not to observe that the want of dis- 
tinct arrangement natural to so unphilosophical an 
age, and which renders many of our old statutes 
very confused, is eminently displayed in this strange 
conjunction of offences ; where to counterfeit the king’s seal, 
which might be for the sake of private fraud, and even 
his coin, which must be so, is ranged along with all that 
really endangers the established government, with conspiracy 
and insurrection. But this is an objection of little magni- 
tude, compared with one that arises out of an omission in 
enumerating the modes whereby treason could be committed. 
In most other offences, the intention, however manifest, the 
contrivance, however deliberate, the attempt, however ca- 
sually rendered abortive, form so many degrees of malignity, 
or at least of mischief, which the jurisprudence of most coun- 
tiies, and done more, at least formerly, than England, has 
been accustomed to distinguish from the perpetiated action 
by awaiding an inferior punishment, or even none at all. 
Nor is this distinction meiely founded on a difference in the 
moial indignation with which we are impelled to regaid an 
inchoate and a consummate crime, but is warranted by a 
principle of reason, since the penalties attached to the com- 
pleted offence spread their tenor over all the machinations 
piejjaratory to it ; and he who fails in his stroke has had the 
murd^i er’s fate as much before his eyes as the more dexterous 
assassin. But those who conspire against the constituted 
goveinment connect in their sanguine hope the assurance of 
impunity with the execution of their crime, and would justly 
deride the mockery of an accusation which could only be 
preferred against them when theii banners were unfurled, 
and their force arrayed. It is as^ rp^^QUiabJcK^tliercforej^^ as it 
conformable to the us^es of every country* to, place isaor 
s piracie s against the ^oyereigp,, power upon the footings of 
pctual rebellion,^ ^nd to crush Aose by the penalties of tr^j^^n, 
who,jyere the law to walit for tlieir opportunity, might silgnce 
or pervert "the itself. Yet in this /amous statute wejSpS 

It'o^'l^ecll ared treasojialdcLJUi^^coia^^ imagme 

^ath; while no 

^t of levyi ng war. 
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We may be, perhaps, less inclined to attribute this mate,- 
rial omission to the laxity which has been already remarked 
to be usual in our older laws, than to apprehensions enter- 
tained by the barons that, if a mere design to levy war should 
be rendered treasonable, they might be exposed to much false 
testimony and arbitrary construction. But strained construc- 
tions of this very statute, if such were their aim, they did 
not prevent. Without adverting to the more extravagant 
convictions under this statute in some violent reigns, it gra- 
dually became an established doctrine with lawyers, that a 
conspiracy to levy war against the king’s person, though not 
in itself a distinct treason, may be given in evidence as an 
overt act of compassing his death. Great as the authorities 
may be on which this depends, and reasonable as it surely is 
that such offences should be brought within the pale of high 
treason, yet it is almost necessary to confess, that this doctiine 
appears utterly irreconcilable with any fair interpretation of 
the statute. It has indeed, by some, been chiefly confined to 
cases where the attempt meditated is directly against the 
king’s person, for the pin pose of deposing him, or of com- 
pelling him, while under actual duress, to a change of mea- 
sures; and this was construed into a compassing of his death, 
since any such violence must cmdanger his life, and because, 
as has been said,' the prisons and graves of princes are not 
very distant.* But it seems not very reasonable to fc^iid a 
capital conviction on such a sententious remark; nor is it by 
any means true that a design against a king’s life is neces- 

* 3 Inst. 12. 1 Hale’s Pleas of the removed divers of her council, and for 

Crown, 120, Foster, 195. Coke lays it that end did assemble a multitude of people, 
down positively, p 14., that a conspiracy this being laised to the end afoiesaid, was 
to levy war is not high treason, as an a sufficient overt act of compassing the 
overt act of compassing the king’s death, death of the queen.” The eailiest case is 
“ For this were to confound the several that of Storie, who was convicted of corn- 
classes or membra di\identia.” Hale passing the queen’s death on evidence of 
objects that Coke himself cites the case exciting a foreign power to invade the 
of lords Essex and Southampton, which kingdom. But he Avas very obnoxious; 
seems to contradict that opinion. But it and the precedent is not good. Hale, 122. 
may be answered, in the first place, that It is also held that an actual levying 
a conspiracy to levy war was made hi^h war may be laid as an overt act of corn- 
treason during the life of Ehxabetb ; and passing the king’s death, which indeed 
secondly, that Coke’s wdrds^ as to that follows a fortiori from the former propo- 
case are, that they intended lo go to the sition ; provided it be not a constructive 
court where the queen was, and to have rebellion, but one really directed against 
taken her into their power, and to have the royal authority. Hale, 123. 
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sarily to be inferred from the attempt to get possession of his 
person. So far indeed is this from being ^ general rule, that 
in a multitude of instances, especially during the minority or 
imbecility of a king, the purposes of conspirators would be 
wholly defeated by the death of the sovereign whose name 
they designed to employ. But there is still less pretext for 
applying the same construction to scliemes of insurrection, 
when the royal person is not directly the object of attack, 
and where no circumstance indicates any hostile intention 
towards his safety. This ample extension of so penal a 
statute was first given, if I am not mistaken, by the judges 
in 1663, on occasion of a meeting by some persons at Farley 
Wood in Yorkshire *, in order to concert measures for a 
rising. But it was afterwards confirmed in Harding’s case, 
immediately after the Revolution, and has been repeatedly 
laid down from the bench in subsequent procecalings for 
treason, as well as in treatises of very great authority.t It 
has therefore all the w*eight of established pi eeedent ; yet I 
<piestion whether another instance can be found in our juris- 
prudence of giving so large a construction, not only to a 
penal, but to any other statute.t Nor does it speak in favour 
of this construction, that temporary laws have been enacted on 
various occasions to render a conspiracy to levy war treason- 
able ; for which purpose, according to this current doctrine, 
the statute of Edw*ard III. needed no supplemental pro- 
vision. Such acts were passed under Elizabeth, Charles II., 


• Hale, nil. 

t Foster’s Discourse on Hi<i;h Treason, 
196 . State Trials, xii. 6*16 790. 818.; 
xiii. 6‘i. (sir John Friend’s case) et alibi. 
This important question having arisen on 
lord Russell’s trial, gave rise to a contro- 
\ersy between two eminent lawyers, sir 
Bartholomew Shower and sir Robert 
Atkins; the foimer maintaining, the 
latter denying, that a conspiracy to de- 
pose the king and to seize his guards was 
an overt act of compassing his death. 
State Trials, ix. 719. 818. 

See also Phillipps’s State Trials, ii. 39. 
78. j a work to which I might have re- 
ferred in other places, and which shows 
the well-known judgment and impar- 
tiality of the author. 


^ In the whole series of authorities, 
however, on this subject, it will be found 
that the probable danger to the king’s 
safety from rebellion was the giound- 
work upon which this constiucti\e trea- 
son rested; nor did either Hale or Forster, 
Pemberton or Holt, ever dream that any 
other deatli was intended by the statute 
than that of nature. It was reserved for 
a modern crown lawyer to resolve this 
language into a metaphysical personifica- 
ticyi, and to argue that the king’s person 
being interwoven with the state, and its 
sole representative, any conspiracy against 
the constitution must of its own nature 
be a conspiracy against his life. State 
Trials, xxiv. 1183. 
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and George IlL, each of them limited to the existing reign.* 
But it is very sel^Jom that, in an hereditary monarchy, the 
reigning prince ought to be secured by any peculiar provi- 
sions ; and though the remarkable circumstances of Elizabeth’s 
situation exposed her government to unusual perils, there 
seems an air of adulation or absurdity in the two latter in- 
stances. Finally, the act of 57 G. 3. c. 6. has confirmed, if 
not extended, what stood on rather a precarious basis, and 
rendered perpetual that of 36 G.3. c. which enacts, ‘‘ that, 
if any person or persons whatsoever, during the life of the 
king, and until the end of the next session of parliament after 
a demise of the crown, shall, within the realm or without, 
compass, imagine, invent, devise, or intend death or de- 
struction, or any bodily harm tending to death or destruction, 
maim or wounding, imprisonment or restraint of the person 
of the same our sovereign lord the king, his heirs and suc- 
cessors, or to deprive or depose him or them from the style, 
honour, or kingly name of the imperial crown of this realm, 
or of any other of his majesty’s dominions or counti ies, or to 
levy war against his majesty, his heirs and successors, within 
this realm, in order, by force or constraint, to compel him or 
them to change his or their measures or counsels, oi in order 
to put any force or constraint upon, or to intimidate or over- 
awe, both houses, or either house of parliament, or to move 
or stir any foreigner or stranger with force to invade this 
realm, or any other his majesty’s dominions or counti ies 
under the obeisance of his majesty, his heirs and successors ; 
and such compassings, imaginations, inventions, devices, and 
intentions, or any of them, shall express, utter, or declare, by 
publishing any printing or writing, or by any over act or 
deed ; being legally convicted thereof upon the oaths of two 
lawful and credible witnesses, shall be adjudged a traitor, and 
suffer as in cases of high treason.” 

This from henceforth will become our standard of law in 
cases of treason, instead of the statute of Edward III., the 
latterly f^eceived interpretations of which it sanctions and 
embodieSf But it is to be noted as the doctrine of our most 
approved authorities^ that a conspiracy for many purposes 


* 13 Eliz. 0. 1.; 13 Car. 2 c. 1. ; S6 G. 3. c. 7. 
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which, if carried into effect, would incur the guilt of treason, 
will not of itself amount to it. The constructive interpreta- 
tion of compassing the king’s death appears only applicable to 
conspiracies, whereof the intent is to depose or to use personal 
compulsion towards him, or to usurp the administration of 
his government.* But though insurrections in order to throw 
down all enclosures, to alter the established law or change 
religion, or in general for the reformation of alleged griev- 
ances of a public nature, wherein the insurgents have no 
special interests, are in themselves treasonable, yet the pre- 
vious concert and conspiracy for such purpose could, under 
the statute of Edward III., only pass for a misdeiueanor. 
Hence, while it has been positively laid down, that an attempt 
1^ intimidation and violence to force the repeal of a law i§ 
t, though directed rather against the two houses 
of parliament than the king’s person, the j udges did nol; 
Ventura to declare that a mere conspiracy iuid consultation to. 
mise a fornn £Qr..tliat purpose would aiuount to that offeUipeut 
But the statutes of 36 & ,57 G* 3. determine the intention 
to levy war, iu order to put any force upon or to intimidate 
either house of parliament, manifested by any ovei’t act, to 
be treason, and so far have undoubtedly extended the scope 
of the law. We may hope that so ample a legislative declara- 
tion on .the law of treason will put an end to the preposterous 
interpretations which have found too much countenance on 
some not very distant occasions. The crime of compassing 
and imagining the king’s death must be manifested by some 
overt act ; that is, there must be something done in execution 
of a traitorous purpose. For, as no hatred^ towards the 
j)erson of the sovereign, nor any longings for his death, are 
the imagination which the law here intends, it seems to 
follow that loose words or writings, in which such hostile 
feelings may be embodied, unconnected with any positive 
design, cannot amount to treason. It is now therefore 
generally agreed, that no words will constitute that offence, 
unless as evidence of some ovejt act of treason ; and the 


• Hale, 123. Foster, 213. f Hardy’s case, Id. xxiv. 208. The 

f Lord George Gordon’s case, State language of chief justice Eyre is suffi- 
Trials, XXI, 649. ciently remarkable. 
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same appears clearly to be the case with respect at least to 
unpublished writings.* 

' The second clause of the statute, or that which declares 
the levying of war against the king within the realm to be 
treason, has given rise, in some instances, to constructions 
hardly less strained than those upon compassing his death. 
It would indeed be a very narrow interpretation, as little 
required by the letter as warranted by the reason of this law, 
to limit the expression of levying war to rebellions, whereof 
the deposition of the sovereign, or subversion of his govern- 
ment, should be the deliberate object. Force, unlawfully di- 
rected against the supreme authority, constitutes this offence ; 
nor could it have been admitted as an excuse for the wild 
attempt of the earl of Essex, on this charge of levying war, 
that his aim was not to injure the queen’s person, but to drive 
his adversaries from her presence. The only questions as to 
this kind of treason are ; first, what shall be understood 
by force? and, secondly, where it shall be construed to be 
directed against the government? And the solution of both 
these, upon consistent principles, must so much depend on 
the circumstances which vary the character of almost every 
case, that it seems natural to distrust the general maxims tliat 
have been delivered by lawyers. Many decisions in cases of 
treason before the Revolution were made by men so servile 
and corrupt, they violate so grossly all natural right and all 
reasonable interpretation of law, that it has generally been 
accounted among the most important benefits of that event to 
have restored a purer administration of criminal justice. But, 
though the rnemory of those who pronounced these decisions 
is stigmatized, their authority, so far from being abrogated, 
has influenced later and better men; and it is lather an 
unfortunate circumstance, that precedents which, fiom the 
character of the times when they occurred, would lose at present 


* Foster, 1 98^ He seems to concur in 
Hale's opinion, that wordj which being 
spoken will mot amount to an overt act 
to make good an indictment for compass- 
ing the king’s death, yet if reduced into 
writing, and published* will make such 
an overt act, “ if the matters contained in 
them import such a compassing ” Hale’s 


Pleas of Crown, 118. But this is inde- 
finitely expressed, the words niaiked as 
a quotation looking like a truism, and 
contrary to the first part of the sentence ; 
and the>case of Williams, under James I., 
which Hale cites in corroboration of this, 
will hardly be approved by any constitu- 
tional lawyer. 
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all respect, having been transfused into text-hooks, and formed! 
perhaps the sole basis of subsequent decisions, are still in not/ 
a few points the invisible foundation of our law. No lawyer,* 
I conceive, prosecuting for high treason in this age, would 
rely on the case of the duke of Norfolk under Elizabeth, or 
that of Williams under James L, or that of Benstead under 
Charles 1. ; but he would certainly not fail to dwell on the 
authorities of sir Edward Coke and sir Matthew Hale. Yet 
these eminent men, and especially the latter, aware that our 
law is mainly built on adjudged precedent, and not daring to 
reject that which they would not have themselves asserted, 
will he found to have rather timidly exercised their judgment 
in the construction of this statute, yielding a defeience to 
former authority which we have transferred to their own. 

These observations are paitlcularly applicable to that class 
of cases so repugnant to the general understanding of man- 
kind, and, I believe, of most lawyers, wherein trifling insur- 
rections for the purpose of destroying brothels or meeting- 
hous(‘s have been held treasonable under the clause of levying 
war. Nor does there seem any ground for the defence which 
has been made for this construction, by taking a distinction, 
that although a rising to eflect a partial end by force is only 
a riot, yet, where a general purpose of the kind is in view it 
becomes rebellion ; and thus, though to pull down the enclo- 
sures in a single nranor be not treason against the king, yet 
to destroy all enclosures throughout the kingdom would be 
an infringement of his sovereigp power. For, however solid 
this distinction may be, yet in the class of cases to which 
1 allude, this general purpose wa^ neither attempted to be 
made out in evidence, nor rendered probable by the circum- 
stances ; nor was the distinction ever taken upon the several 
trials. A few apprentices lose in London in the reign of 
Charles II., and (lestroyed some brothels.^ A mob of water- 
men and others, at the time of Sachevereirs impeachment, set 
on fire several dissenting meeting-houses.t Every thing like 

♦ Hale, 134. State Trials, vi 879. xv, Sso. Foster, 213. A rabble had 
It is observable that Hale himself, as attended Sacheverell from Westminster 
chief baron, differed from the other to his lodjiings in the Temple. Some 
judges in this case. among them proposed to pull down the 

t This is the well-known case of meeting-houses; a cry was raised, and 
Damaree and Purchase, State Trials, several of these were destroyed. It ap- 

VOL. II. Y 
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a formal attack on the established government is so much 
excluded in these instanccvs by the very nature of the offence 
and the means of the offenders, that it is impossible to with- 
hold our reprobation from the original decision, upon which, 
with too much respect for unreasonable and unjust authority, 
the later cases have been established. These indeed still 
continue to be cited as law ; but it is much to be doubted 
whether a conviction for treason will ever again be obtained, 
or even soucfht for, under similar circumstances. One reason 
indeed for this, were there no weight in any other, might 
suffice ; the punishment of tumultuous risings, attended with 
violence, has been rendered capital by the riot act of George I. 
and other statutes ; so that, in the present state of the law, 
it is generally more advantageous for the government to treat 
such an offence as felony than as treason. 

It might for a moment be doubted, upon the statute of 
Edward VI., whether the two witnesses whom the act re- 
quires must not depose to the same overt acts of treason. 
But, as this would give an undue security to conspirators, so 
it is not necessarily implied by the expression ; nor would it 
be indeed the most unwarrantable latitude that has been given 
to this branch of penal law, to maintain that two witnesses 
to any distinct acts comprised in the same indictment would 
satisfy the letter of this enactment. {^But a more wholesome 
distinction appears to have been taken before the Revolution, 
st.tuteof established by the statute of William, tirat, 

William III although ditferent oyert acts may be proved by two 
witnesses, they must relate to the same species of treason, so 
that one witness to an alleged act of compassing the king’s 
death cannot be conjoined with another deposing to an act of 


peared to lie their intention to pull down 
all within their reach Upon this overt 
act of levying war the prisoners were 
convicted ; some of the judges differing 
as to one of them, but merely on the 
application of the evidence to his case. 
Notwithstanding this sedemn decision, 
and the approbation with which sir 
Michael Foster has stamped it, some dif- 
ficulty would arise in distinguishing this 
case, as reported, from many indictments 
under the not act for mere felony ; and 
especially from those of the Birmingham 


rioters in 1791, where the similarity of 
motives, thougli the mischief in the latter 
instance was far more extensive, would 
naturally have suggested the same species 
of prosecution as was adopted against 
Damaree and Purchase. It may be re- 
marked that neither of these men was 
executed ; which, notwithstanding the 
sarcastic observation of Foster, might 
possibly be owing to an opinion, which 
every one but a lawyer must have enter- 
tained, that their offence did not amount 
to treason. 
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levying' war, in order to make up the required number.* As 
for the practice of courts of justice before the Restoration, 
it was so much at variance with all principles, that few 
prisoners were allowed the benefit of this statute t *, suc- 
ceeding judges fortunately deviated more from their pre- 
decessors in the method of conducting trials than they have 
thought themselves at liberty to do in laying down rules of 
law.^ 

Nothing had brought so much disgrace on the councils of 
government and on the administration of justice, nothing had 
more forcibly spoken the necessity of a ^reat change, than the 
prosecutions for treason during the latter years of Charles II., 
and in truth during the whole course of our legal history. 
The statutes of Edward III. and Edward VI., almost set 
aside by sophistical constructions, required the corroboration 
of some more explicit law ; and some peculiar securities 
were demanded for innocence against that conspiracy of the 
court with the prosecutor which is so much to he dieudcnl in 
all trials for political crimes. Hence the attainders of Rus- 
sell, Sidney, Cornish, and Ariiistrong were reversed by the 
convention parliament without opposition ; and men attached 
to liberty and justice, whether of the whig or tory name, 
were anxious to prevent any future r(‘currence of those 
iniquitous proce(*dings, by which the popular frenzy at one 
time, the wickedness of the court at another, and in each 
instance wdth the co-operation of a seivile bench of judges, 
had sullied the honour of English justice. A better tone of 
v])olitical sentiment had begun indeed to prevail, and the 
spirit of the people must ever be a more elfectual security 
than the virtue of the judges ; yet, even after the* Revolution, 
if no unjust or illegal convictions in cases of treason can he 
imputed to our tribunals, there was still not a little of that 
rudeness towards the prisoner, and manifestation of a desire 
to interpret all things to his prejudice, which had been more 
grossly displayed by the bench under Charles II. llie 
Jacobites, against whom the law now directed its terrors, as 
loudly complained of Treby and Poll exfen, as the w^higs 
had of Scroggs and Jefferies, and weighed the convictions 


7 W. 3. c. 3. § 4. Foster, 257. 


f Foster, 234. 
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of Ashton and Anderton against those of Russell and 
Sidney.* 

Ashton was a gentleman, who, in company with lord 
Preston, was seized in endeavouring to go over to France 
with an invitation from the Jacobite party. The contempo- 
rary writers on that side, and some historians who incline to 
it, have represented his conviction as grounded upon insuffi- 
cient, because only upon presumptive, evidence. It is true 
that in most of our earlier cases of treason, treasonable facts 
have been directly proved ; whereas it was left to the jury in 
that of Ashton, whether they were satisfied of his acquaint- 
ance with the contents of certain papers taken on his person. 
There does not, however, seem to be any reason why pre- 
sumptive inferences are to be rejected in charges of treason, 
or why they should be drawn with more hes^itation than in 
other grave otfences ; and if this be admitted, there can be 
no doubt that the evidence against Ashton was such as is 
ordinarily reckoned conclusive. It is stronger than that 
offered for the prosecution against O^Quigley at Maidstone 
in 1798, a case of the closest resemblance ; and yet I am 
not aware that the verdict in that instance was thought open 
to censure. No judge, however, in modern times, would 
question, much less reply upon, the prisoner, as to material 
points of his defence, as Holt and Pollexfen did in this trial ; 
the practice of a neighbouring kingdom, which, in our more 
advanced sense of equity and candour, we are agreed to 
condemn.t 

It is perhaps less easy to justify the conduct of chief justice 
Treby in the trial of Anderton for printing a treasonable 
pamphlet. ^The testimony came very short of satisfactory 
proof, according to the established rules of English law, 


* « Would you have trials secured ? ” 
says the author of the Jacobite Principles 
Vindicated, f Somers Tracts, x. 526.) 
“It is the interest of all parties care 
should be taken about them, or all partie^ 
will suffer in their turns. Plunket, ana 
Sidney, and Asliton .were doubtless all 
murdered, though they were never so 
guilty of the crimes wherewith they were 
charged ; the one tried twice, the other 
found guilty upon one evidence, and the 


last upon nothing but presumptive proof.” 
Even the prostitute lawyer, sir Bartho- 
lomew Shower, had the assurance to 
complain of uncertainty in the law of 
treason. Id. 572. And Roger North, in 
his Examen, p. 411 , labours hard to 
show that the evidence in Ashton’s case 
was slighter than in Sidney's. 

t State Trials, xii. 646. — See 668. 
and 799. 
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though by no means such as men in general would slight. 
It chiefly consisted of a comparison between the characters of 
a printed work found concealed in his lodgings and certain 
types belonging to his press ; a comparison manifestly less 
admissible than that of hand-writing, which is always re- 
jected, and indeed totally inconsistent with the rigour of 
English pro6f. Besides the common objections made to a 
comparison of hands, and which apply more forcibly to 
printed characters, it is manifest that types cAst in the same 
font must always be exactly similar. But, on the other 
hand, it seems unreasonable absolutely to exclude, as our 
courts have done, the comparison of hand-writing as inad- 
missible evidence ; a rule which is every day eluded by fresh 
rules, not much more rational in themselves, which have been 
invented to get rid of its inconvenience. There seems, how- 
ever, much d^ger in the construction which draws ])rinted 
libels, unconnected with any conspiracy, within tbe pale of 
treason, and es[)ecially the treason of coinpassing the king’s 
death, unless where they dii’ectly tended to bis assassination. 
No later authority can, as far as I remember, be adduced for 
the prosecution of any libel as treasonable, under the statute 
of Edward III. But the* pamphlet for which Anderton was 
convicted was certainly full of the most audacious jacohitisrn, 
and mii>ht perhaps fall, by no unfair construction, wdtliin the 
charge of adhering to the king’s enemies ; since no one could 
be more so than James, whose design of invading the realm 
had been frequently avowed by himself.* 

A bill for regulating trials upon charges of high treason 
])assed the commons with slight resistance from the crown 
lawyers in Kifjl.t The lords introduced a provision in their 
own favour, that upon the trial of a peer in the court of the 
high steward, all such as were entitled to vote should be 
regularly summoned ; it having been the practice to select 
twenty- three at the discretion of the crowm. Those who 
wished to hinder the bill availed themselves of the jealousy 

* State Trials, xii, 1 245. Ralph, 420. vented for a century afterwards. Accord- 
Somers Tracts, x. 472. The Jacobites ing to this rule, it could not be treason 
took a very frivolous objection to the to >>hoot the king with a pistol, or poison 
conviction of Anderton, that printing him with an American drug, 
could not be treason within the statute f Farl. Hist. v. 698. 
of Edward III., because it was not in- 
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which the commons in that age entertained of * * * § the upper 
house of parliament, and persuaded them to disagree with 
this just and reasonable amendment.* It fell to the ground 
therefore on this occasion ; and, though more than once 
revived in subsequent sessions, the same difference between 
the two houses continued to be insuperablelt In the new 
parliament that met in 1695, the commons had the good 
sense to recede from an irrational jealousy. Notwithstanding 
the reluctance'' of the ministry, for which perhaps the very 
dangerous position of the king’s government furnishes an 
apology, this excellent statute was enacted as an additional 
guarantee (in such bad times as might again occur) to those 
who are prominent in their country’s cause, against the great 
danger of false accusers and iniquitous judges, t It provides 
that all persons indicted for high treason shall have a copy of 
their indictment delivered to them five days bgjfore their trial, 
a period extended by a subsequent act to ten days, and a copy 
of the panel of jurors two days before their trial ; that they 
shall be allowed to have their witnesses examined on oath, 
and to make their defeiu'e by counsel. It clears up any 
doubt that could be pretended on the statute of Edward VI., 
by requiring two witnesses, either both to the same overt act, 
or the first to one, the second to another overt act of the 
same treason, (that is, the same kind of treason,) unless the 
party shall voluntarily confess the charge. § It limits prose- 
cutions for treason to the term of three years, except in the 
case of an attempted assassination on the king. It includes 
the contested provision for the trial of peers by all who have 
a right to sit and vote in parliament. A later statute, 7 Anne, 
c. SI., which inay be mentioned here as the complement of 
the former, has added a peculiar privilege to the accused, 


* Pari. Hist. v. G75. 

•f Id. 712. 737, Commons’ Journals, 
Feb. 8. 1695. 

Pari. Hist 965. Journal, 1 7th Feb. 
1696. Stat. 7 W. 3. c. 3. 'J’b#ugh the 
court opposed this bill, it was certajnly 
favoured by the zealous whigs as much 
as by the opposite party. 

§ When several persons of distinction 
were arrested on account of a Jacobite 
conspiracy in 1 690, there was but one wit- 
ness against some of them. The judges 


were consulted whether they could be 
indicted for a high misdemeanor on this 
single testimony, as Hampden had been 
in 1685 ; theattorney-general Treby main- 
taining this to be lawful. Four of the 
judges were positively against this, two 
more doubtfully the same way, one alto- 
gether doubtful, and three in favour 
of it. The scheme was very properly 
abandoned; and at present, I suppose, 
nothing can be more established than the 
negative. Dairy mple, Append. 186. 
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hardly less material than any of the rest. Ten days before 
the trial, a list of the witnesses intended to be brought for 
proving the indictment, with their professions and places of 
abode, must be delivered to the prisoner, along with the copy 
of the indictment. The operation of this clause was suspended 
till after the death of the pretended prince of Wales. 

Notwithstanding a hasty remark of Burnet, that the design 
of this bill seemed to be to make men as safe in all treason- 
able practices as possible, it ought to be considered a valuable 
accession to our constitutional Taw j ana no part, I thiiiK, of 
eitlief "staUite will Ke reckoned inexpedient, when we reflect 
upon the history of all nations, and more especially of our 
own. The history of all nations, and more especially of our 
own, in the fresh recollection of those who took a share in 
these acts, teaches us that false accuseis are always encouraged 
by a bad government, and may easily deceive a good one. A 
prompt belief in the spies whom they perhaps necessarily 
employ, in the voluntary informers who diess up probable 
falsehoods, is so natuial and < onstant in the offices of mi- 
nisters, that the best are to be heard with suspicion when 
they bring for\^drd such testimony. One instance, at least, 
had occurred since the Revolution, of charges unquestionably 
false in their s[)ecific details, preferred against men of emi- 
nence by impostors who panted for the laurels of Oates and 
Turdier ville.^ And, as men who are accused of conspii'acy 
against a government are generally such as are beyond 
question disaffected to it, the indiscriminating temper of the 
prejudging people, from whom juries must be taken, is as 
much to be apprehended, when it happens to be favourable to 
authority, as that of the government itself; and requires as 
much the best securities, imperfect as the best are, which 
prudence and patriotism can furnish to innocence. 1 hat the 
prisoner’s witnesses should be examined on oath will of course 
not be disputed, since by a subsequent statute that strange 
and unjust anomaly in our criminal law has been removed 
in all cases as well as in treason ; bfft the judges had sonre- 
times not been ashamed to point out to the jury, in deroga- 
tion of the credit of those whom a prisoner called in his 


♦ State Trials, xiu 1051. 
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behalf, that they were not speaking under the same sanction 
as those for the crown. It was not less reasonable that the 
defence should be conducted by counsel ; since that excuse 
which is often made for denying the assistance of counsel 
on charges of felony, namely, the moderation of prosecutors 
apd the humanity of the bench, could never be urged in 
those political accusations wherein the advocates for the pro- 
secution contend with all their strength for victory ; and 
the impartiality of the court is rather praised when it is 
found than relied upon beforehand.* Nor does there lie, 
perhaps, any sufficient objection even to that which many 
dislike, which is more questionable than the rest, the furnish- 
ing a list of the witnesses to the prisoner, when we set on 
the other side the danger of taking away innocent lives by 
the testimony of suborned and infamous men, and remember 
also that a guilty person can rarely be ignorant of those who 
will bear witness against him ; or if he could, that he may 
always discover those who have been examined before the 
grand jury. 

The subtlety of crown lawyers in drawing indictments for 
treason, and sometimes the willingness of judges to favour 
such prosecutions, have considerably eluded the chief difficul- 
ties which the seveial statutes appear to throw in their way. 
The government has at least had no reason to complain that 
the construction of those enactments has been too rigid. The 
overt acts laid in the indictment are expressed so generally 
that they give wsometirnes little insight into the particular cir- 
cutnstances to be adduced in evidence ; and, though the act 
of William is positive that no evidence shall be given of any 
overt act nof laid in the indictment, it has been held allow- 
able, and is become the constant practice, to bring forward 
such evidence, not as substantive charges, but on the pretence 


* The dexterity with which lord Shaf- 
tesbury (the author of the Characteris- 
tics), at that time in the house ^ com- 
mons, turned a momentary cohfusion 
which came upon him while* speaking bn 
this bill, into an argumqnt ror extending 
the aid of counsel to those who might so 
much more naturally be embarrassed on 
a trial for their lives, is well known. 
All well informed writers ascribe this to 


Shaftesbury. But Johnson, in the Lives 
of the Poets, has, through inadvertence, 
as I believe, given lord Halifax (Mon- 
tagu) the credit of it ; and some have 
since followed him. As a complete re- 
futation of this mistake, it is sufficient 
to say that Mr. Montagu opposed the 
bill Ilis name appears as a teller on 
two divisions, 3 1st Dec. 1691, and 18th 
Nov 1692. ^ 
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of Its tending to prove certain other acts specially alleged. | 
The disposition to extend a constructive interpretation to the 
statute of Edward III. has continued to increase ; and was 
carried, especially by chief-justice Eyre in the trials of 1791s 
to a length at which we lose sight altogether of the plain 
meaning of words, Jind apparently much beyond what Pen^ 
berton, or even Jefferies, had reached. In the vast mass 
of circumstantial testimony which our modern trials for high 
treason display, it is sometimes difficult to discern whether 
the great })riiiciple of our law, requiring two witnesses to 
overt acts, has been adhered to ; for certainly it is not adhered 
to, unless such witnesses depose to acts of the prisoner, from 
which an inference of his guilt is immediately deducible. * 
There am he no doubt that state prosecutions have long been 
conducted with an urbanity and exterior moderation unknown 
to the age of the Stuarts, or even to that of William ; but 
this may by possibility he compatible with very partial wrest- 
ing of th(* law, and the substitution of a sort of political 
reasoning for that strict interpretation of penal statutes which 
the subject has a right to demand. No confidence in the 
general integrity of a government, much less in that of its 
lawyers, least of all any belief in the guilt of an accused 
pei-son, should beguile us to remit that vigilance which is 
peculiarly required in such circumstances.t 

For this vigilance, and indeed for almost all that keeps up 
in us, permanently and effectually, the spirit of regard to 
liberty and the public good, we must look to the unshackled 
and independent energies of the press. In the reign of 
William III., and through the influence of the popular prin- 
ciple in our constitution, this finally became free. The li- 
cejising:jiQt,^&ufik'e^ to expire in l£)79, -waa ravivediiiTlBSiS 

it was continued till the-.eud.u£-the 
sessio n of’ 1693. Several attempts were afterwards made to 

* It was said by Scroggs and Jefferies, Loster^see Luders’ Considerations on the 
that if one witness prove that A bought Law of Treason in Levying War, and 
a knife, and another that he intended to in&ny remarks in Philhpps’s State Trials; 
kill the king with it, these are tw6 wit- besides much that is scattered through 
nesses within the statute of Edward VI. the notes of Mr. Howell’s great collec- 
But this has been justly reprobated. tion. Mr. Philhpps’s work, however, 

t Upon some of the topics touched in was not published till after my own was 
the foregoing p »ges, besides Hale and written. 
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renew its operation, which the less courtly whigs combined 
with the tories and Jacobites to defeat.* Both parties indeed 
employed the press with great diligence in this reign ; but 
while one degenerated into malignant calumny and misrepre- 
sentation, the signal victory of liberal principles is manifestly 
to the boldness and eloquence with which they were pro- 
mulgated. Even during the existence of a censorship, a host 
of unlicensed publications, by the negligence or connivance 
of the officers employed to seize them, bore witness to the 
inefficacy of its restrictions. The bitterest invectives of 
jacobitism were circulated in the first four years after the 
Revolution, t 

The liber ty..Q£ the priiss-xausiats,. in strict .sens^ merely 
ijLuertyof . .OtU- ^e^fimptlon. froiu^ tlui jsuperintendeiice.. of a 
Ijthe press But it caiinot be said to exist in any 

security, or sufficiently for its principal ends, wheie discussions 
of a political or reUgious nature, whether general or particular, 
are restrained by too narrow and severe limitations. The 
law of. libel .has always been. indefinite; an evil probably 
beyond any complete remedy, but which evidently renders the 
liberty of free discussion rather more precarious in its ex- 
ercise than might be wished. It appears to have been the 
received doctrine in Westminster- Hall before the Revolution, 
that no man might publish a writing reflecting on the govern- 
ment, nor upon the character, or even capacity and fitness, of 
any one employed in it. Nothing having passed to change 
the law, the law remained as before. Hence in the case of 
Tutchin, it is laid down by Holt, that to possess the people 
with an ill opinion of the government, that is, of the ministry, 
is a libel. And the attorney-general, in his speech for the 
prosecution, urges that there can be no reflection on those 
that are in office under her majesty, but it must cast some 
reflection on the queen who employs them. Yet in this case 
the censure upon the administration, in the passages selected 


♦ Commons’ Journals, 9th Jan. and 
11th Feb. 1694-95. A bill to the saihe 
effect sent down from^ the lords was 
thrown out, 17th April, 1695. Another 
bill was rejected on the second reading 
in 1697. Id. 3d April. 

I Someis Tracts, passim. John Dun- 


ton the bookseller, in the History of his 
Life and Errors, hints that unlicensed 
books could be published by a douceur 
to Robert Stephens, the messenger of the 
pre‘=s, whose business it was to inform 
against them. 
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for prosecution, was merely general, and without reference 
to any person, upon which the counsel for Tutchin vainly 
relied.* 

It is manifest that such a doctrine was irreconcilable with 
the interests of any party out of power, whose best hope to 
regain it is commonly by prepossessing the nation with a bad 
opinion of their adversaries. Nor would it have been possible 
for any ministry to stop the torrent of a free press, under the 
secret guidance of a powerful faction, by a few indictments 
for libel. They found it generally more expedient and more 
agreeable to boirow weapons from the same armoury, and 
retaliate with unsparing invective and calumny. This was 
first practised (first, I mean, with the avowed countenance of 
government) by Swfift in the Examiner, and some of his other 
writings. And both parties soon went such lengths in this 
warfaie, that it became tacitly uudei stood that the public cha- 
nicters of statesmen, and the measuies of administration, are 
the fail topics of pretty seveie attack.t Less than this indeed 
would not have contented the political temper of the nation, 
giciducilly and without intei mission becoming more democra- 
tical, and more capable, as well as more accustomed, to judge 
of its general intei ests, and of those to whom they were in- 
trusted. The just limit between political and piivate censure 
has been far better drawn in these later times, licentious as 
we still may justly deem the press, than in an age when 
courts of justice had not deigned to acknowledge, as they do 

* St itc 1 nils, XIV 1101 1128 Mi dots not take more liberty thin the 
Justice Powell told the Ucv Mr Stt- Whipping Post, nor is he a wilder poh- 
pluns, in passi g vcntcncc on him lor a tician than the Mercury And many 
hhtl on Unity ind IMailboiough, tbit will think it a meant »• character for Uid- 
to traduce the qutin’s ministers w is a path to be Atwood’s antagonist than to 
leflcction on the queen herselt It is be author of the lU)ing Post.’ Ihe 
said however that this and other prose- reign of Anne was the era ot periodical 
cutions were geiitrall) blamed, for the politics Gutta cavat lapidem, noQ vi, 
public feeling was strong infasourof the sed sape cadtndo. We well know how 
libcrt) ot the press Bojers Reign of forcibly this line describes the action of 
Queen Anne p 286 the regular press It did not begin to 

t [In a tract tailed the “ Memorial operate much before 1 704 or 1705, when 
of the State ot England,’ 1705, (Somers the whigs came into office, and the re- 
Iracts, xii. 526 ,) written on the whig jeetion ot the occasional conformity bill 
side in answer to Drake% “ Memorial ot blew up a flame in the opposite party, 
the C hurch ot England,' we find a vindi- But even then it was confined to perm- 
eation of the press, which had been dieal papers, such as the Observator or 
attacked, at that time, by the tones “If Rehearsal, for the common newspapers 
the whigs have their Observator, have not were as yet hardly at all political. — 
the tones their Rehearsal ? Ihe Review 1845.] 
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at present, its theoretical liberty. No writer, except of the 
most broken reputation, would venture at this day on the 
malignant calumnies of Swift. 

Meanwhile the judges naturally adhered to their established 
Law of doctrine ; and, in prosecutions for political libels, 
libel. were very little inclined to favour what they deemed 
the presumption, if not the licentiousness, of the press. They 
advanced a little farther than their predecessors ; and, con- 
trary to the practice both before and after the Revolution, laid 
it down at length as an absolute principle, that falsehood, 
though always alleged in the indictment, was not essential 
to the guilt of the libel ; refusing to admit its truth to be 
pleaded, or given in evidence, or even urged by way of miti- 
gation of punishment.* But as the defendant could only be 
convicted by the verdict of a jury, and jurors both partook 
of the general sentiment in favour of free discussion, and 
might in certain cases have acquired some prepossessions as 
to the real truth of the supposed libel, which the court’s 
refusal to enter upon it could not remove, they were often 
reluctant to find a verdict of guilty ; and hence arose by 
degrees a sort of contention which sometimes showed itself 
upon trials, and divided both the profession of the law and 
the general public. The judges and lawyers, for the most 
part, maintained that the |)rovince of the jury was only to 
determine the fact of publication ; and also whether what are 
called the innuendoes were properly filled up, that is, whether 
the libel meant that which it was alleged in the indictment to 
mean, not whether such meaning were criminal or innocent, 
a question of law which the court were exclusively competent 


* Pemberton, as I have elsewhere ob- 
served, permitted evidence to be given as 
to the truth of an alleged libel in publish- 
ing that sir Edmondbury Godfrey had 
murdered himself. And what may be 
reckoned more important, in a trial of 
the famous Fuller on a similar charge. 
Holt repeatedly (not less than five times) 
offered to let him prove the truth if he 
could. State Triads, xiv. £34 But, on 
the trial of Franklin, in 1731, for pub- 
lishing a libel in the Craftsman, lord 
JRayniond positively refused to admit of 
any evidence to prove the matters to be 
true ; and said he was only abiding by 


what had been formerly done in other 
cases of the like nature. Id. xvii. 659 , 
[“ To make it a libel,” says Powell in 
the case of the seven bishops, “ it must 
be false, it must be scandalous, and it 
must tend to sedition ” Id. xii. 427. In 
1 Lord Raymond, 486., we find a case 
where judgment was arrested on an in- 
dictment for a libel on persons “ to the 
jurors unknoWh;” because they could 
not properly say that the matter was 
false and scandalous, when they did not 
know the persons of whom it was spoken, 
nor could they say that any one was de-^ 
famed by it. — 1845.] 
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to decide. That the jury might acquit at their pleasure was 
undeniable ; but it was asserted that they would do so in 
violation of their oaths and duty, if they should reject the 
opinion of the judge by whom they were to be guided as to 
the general law. Others of great name in our jurisprudence, 
and the majority of the public at large, conceiving that this 
would throw the liberty of the press altogether into the 
hands of the judges, main tained^^at the jury had a strict 

S ' it to take the whole matTerninto their consideration, and 
^^^mnne the^de^fewdaut^ criminality or innocence accardmg; 
isZfS® natiire and dr^numstaaces of ,thn ^nhljcation. This 
controversy, which perhaps haidly arose within the period to 
which the present work relates, was settled by Mr. Fox’s 

libel bill in ^ury.ta fiwlV 

jnreperal verdict upon the whole matter ^ and though, from 
£aq^^^^ easy to explain, it is not drawn in the most intelligible 
and consistent manner, w^as certainly designed to turn the 
^Tendant’s intention, as it might be laudable or innoQeyt, 
seditious or nuilignaut, into a matter of fact for their inquiry 
^nd decision. 

Tlie Revolution is justly entitled to honour as the era of 
religious, in a far greater degree than of civil, liberty ; rhip.ous 
the privileges of conscience having had no earlier 
niagiia charta and petition of right whereto they could 
apjieal against encroachment. Civil, indeed, and religious 
liberty had appeared, not as twin sisters and eo-heirs, but 
rather in jealous and selfish rivalry ; it was in despite of the 
lavv% it was through infringement of the eonstitution, by the 
court’s connivance, by the dispensing prerogative, by the de- 
clarations of indulgence under Charles and James, that some 
respite had been obtained from the tyrapny which those who 
proclaimed their attachment to civil rights had always exer- 
cised against one class of separatists, and fiequeritly against 
another. 

At the time when the test law was enacted, chiefly with a 
view against popery, but seriously affecting the protestant 
non-conformists, it was the intention of the house of com- 
mons to afford relief to the latter by relaxing in some mea- 
sure the strictness of the act of uniformity in favour of such 
ministers as might be induced to conform, and by granting 
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an indulgence of worship to those who should persist iu their 
separation. This bill however dropped in that session. Se- 
veral more attempts at an union were devised by worthy men 
of both parties in that reign, but with no success. It was 
the policy of the court to withstand a comprehension of dis- 
senters ; nor would the bishops admit of any concession 
worth the other’s acceptance. The high-church party would 
not endure any mention of indulgence.* In the parliament 


* See the pamphlets of that age, pas- 
sim. One of these, entitled The Zeal- 
ous and Impartial Protestant, 1681, the 
author of which, though well known, I 
cannot recollect, after much invective, 
says, “ Liberty of conscience and tolera- 
tion are things only to be talked of and 
pretended to by those that are under ; 
but none like or think it reasonable that 
are in authority. ’Tis an instrument of 
mischief and dissettlement to be courted 
by those who would have change, but 
no way desirable by such as would be 
Quiet, and have the government un- 
disturbed. For it is not consistent with 
public peace and safety without a stand, 
ing army ; conventicles being eternal 
nurseries of sedition and rebellion.” P. 30. 

To strive for toleration,” he says in 
another place, “is to contend against all 
government. It will come to this ; whe- 
ther there should be a government in 
the church or noil ? for if there be a 
government, there must be laws ; if there 
be laws, there must be penalties annexed 
to the violation of those laws ; otherwise 
the government is precarious and at every 
man’s mercy ; that is, it is none at all. . . . 
The constitution should be made firm, 
whether with any alterations or without 
them, and laws put in punctual vigorous 
execution. Till that is done, all will sig- 
nify nothing. The church hath lost all 
through remissness and non->execution of 
laws ; and by the contrary course things 
must be reduced, or they never will. To 
what purpo.se are parliaments so con- 
cerned to prepare good laws, if the offi- 
cers who are entrusted with the execution 
neglect that duty, and let them lie dead ? 
This brings laws and government into 
contempt, and it were much better the 
laws were never made} by these the 
dissenters are provoked, and being not 
restrained by the exacting of the penal- 
ties, they are fiercer and more bent upon 
their own ways than they would be 


otherwise. But it may be said the exe- 
cution of laws of conformity raiseth the 
cry of persecution ; and will not that be 
scandalous? Not so scandalous as an- 
archy, schism, and etern il divisions and 
confusions both in church and state. 
Better that the unruly should clamour, 
than that the regular should groan, and 
all should be undone.” P. 33. Another 
tract, “ Short Defence of the Church 
and Clergy of England, 1679,” declares 
for union (in his own way), but against 
a comprehension, and still more a tolera- 
tion. “ It is observable that whereas the 
best emperors have made the severest 
laws against all manner of sectaries, 
Julian the apostate, the most subtle and 
bitter enemy that Cliristumity ever had, 
was the man that set up this way of tole- 
ration.” p. 87. Such was the temper of 
this odious faction. And at the time they 
were instigating the goveininent to fresh 
severities, by which, I sincerely believe, 
they meant the pillory or the gallows (for 
nothing eUe was wanting), scarce a gaol 
in England was w’ithout non-conformist 
ministers. One can hardly avoid rtjoicing 
that some of these men, after the Revolu- 
tion, experienced, not indeed the perse- 
cution, but the poverty they had been so 
eager to inflict on others. 

The following passage from a very 
judicious ti act on the other side, “ Dis- 
course of the Religion of England, 1 667,” 
may deserve to be extracted: — “Whether 
cogent reason speaks for this latitude, be 
it now considered. How momentous in 
the balance of this nation those protest- 
ants are which are dissatisfied, in the 
present ecclesiastical polity. They are 
every where spread through city and 
country ; they make no small part of all 
ranks and sorts of men ; by relations and 
commerce they are so woven into the na- 
tion’s interest, that it is not easy to sever 
them without unravelling the whole. 
They are not excluded from the nobility. 
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of 1680, a bill to relieve protestant dissenters from the pe- 
nalties of the 35th of Elizabeth, the most severe act in force 
against them, having passed both houses, was lost off the 
table of the house of lords, at the moment that the king came 
to give his assent; an artifice by which he evaded the odium 
of an explicit refusal.* Meanwhile the non-conforming 
ministers, and in many cases their followers, experienced 
a harassing persecution under the various penal laws that 
oppressed them ; the judges, especially in the latter part 
of this reign, when some good magistrates were gone, and 
still more the justices of the peace, among whom a high- 
church ardour was prevalent, crowding the gaols with the 
pious confessors of puritanlsm.t Under so rigorous an 
administration of statute law, it was not unnatural to take 
the shelter offered by the declaration of indulgence ; but the 
dissenters never departed from their ancient abhorrence of 
popery and arbitrary power, and embraced the terms of 
reconciliation and alliance which the church, in its distress, 
held out to them. A scheme of comprehension was framed 
under the auspices of archbishop Sancroft before the Re- 
volution. Upon the completion of the new settlement it 
was determined, with the apparent concurrence of the church, 
to grant an indulgence to separate conventicles, and at the 
same time, by enlarging the terms of confoiinity, to bring 
back those whose differences were not irreconcilable within 
the pale of the Anglican communion. 

The act of toleiation was passed with little difficulty, 
though not without murmurs of the bigoted churchmen, t 
It exempts from the penalties of existing statutes against 
sepal ate conventicles, or absence from the establisshed worship, 
such as should take the oath of allegiance, and subscribe the 


among the gentry they are not a few , 
but none are of more importance than 
they in the trading part of the people 
and those that live by industry, upon 
whose hands the business of the nation 
lies much. It hath been noted that some 
who bear them no good will have said 
that the very air of corporations is in- 
fested with their contagion. And in 
whatsoever degree they are high or low, 
ordinarily for good understanding, stcadi. 


ness and sobriety, they are not inferior to 
others of the same rank and quality ; 
neither do they want the national cou- 
rage of Englishmen.” P. 23. 

Pari Hist. IV. 1311. Ralph, 559. 

Baxter ; Neal , Palmer’s Non-con- 
formist’s Memorial. 

I Pari, Hist. V. 263. Some of the 
tories wished to pass it only for seven 
years. The high-church pamphlets of 
the age grumble at the toleration. 
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declaration against popery, and such ministers of separate 
congregations as should subscribe the thirty-nine articles of 
the church of England, except three, and part of a fourth. 
It gives ^so an indulgence to quakers without this con- 
dition, Meeting-houses are required to be registered, and 
are protected from insult by a penalty. No part of this 
toleration is extended to papists, or to such as deny the Trinity. 
We ■ may j ustly deem _this_act a very SQanty_ measure of 
reli gious lijierty : yet it proved mpl'e effectual through the 
lenient and libigral policy pf the eighteenth eciltury; the 
subscription to articles of faith, which soon became as 
obnoxious as that to matters of a more indifferent nature, 
having be'en practically dispensed with, though such a 
genuine' toleration as Christianity and philosophy alike de- 
mand, had no place in our statute-book before the reign of 
George III. 

It was found more iinpractlcjible to overcome the j)rejudices 
Attempt at which stood ugainst any enlargement of the basis 
comprehen- EugHsli church. The bill of comprehension, 

though nearly such as had been intended by the pri- 
mate, and conformable to the plans so often in vain devised 
by the most wise and moderate churchmen, met with a very 
cold reception. Those among the clergy who disliked the 
new settlemefit of the crown (and they were by far the 
greater part) played upon the ignorance and apprehensions 
of the gentry. The king^s suggestion in a speech from the 
throne, that means should be found to render all protestants 
capable of serving him in Ireland, as it looked towards a 
repeal or modification of the test act, gave offence to the 
zealous chui'chmen.* A clause proposed in the bill for 
changing the oaths of supremacy and allegiance, in order 
to take away the necessity of receiving the sacrament in the 
church, as a qualification for office, was rejected by a great 
majority of thfe lords, twelve whig peers protesting, t 
Though the bill of comprehension proposed to parliament 
went no farther than to leave a few scrupled ceremonies at 
discretion, and to admit *presbyteriar\ ministers into the 
church without 'pronouncing on the invalidity of their former 


• Burnet. Pari. Hist, 184. 


t Pari. Hist. 196. 
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ordination, it was mutilated in passing through the upper 
house ; and the commons, after entertaining it for a time, 
substituted an address to the king, that he would call the 
house of convocation, “ to be advised with in ecclesiastical 
matters.”* It was of course necessary to follow this recom- 
mendation. But the lower house of convocation, as might 
be foreseen, threw every obstacle in the way of the king^s 
enlarged policy. They chose a man as their prolocutor wlio 
had been forward in the worst conduct of the university of 
Oxford. They displayed in every thing a factious temper, 
which held the very names of concessioii and conciliation in 
abhorrence.t Meanwhile a commission of divines, appointed 
under the great seal, had made a revision of tlie liturgy, in 
order to eradicate every thing which could give a plausible 
ground of offence, as well as to render the service more 
perfect. Tfiose of the high-church faction had soon seceded 
from this commission and its deliberations were doubtless 
tlu* more honest and rational for their absenc(‘. But, as the 
complacence of parliament towards ecclesiastical authority 
had shown that no legislative measure could be forced 
against the resistance of the lower house of convocation, it 
was not thought (‘xpedient to lay Ixdbre that ill-affected body 
th(‘ revised liturgy, which they would have employed as an 
engine of calumny against the bishops and tlie crown. The 
s(*henie of comprehension, therefore, fell absolutely and finally 
to the ground. § 

A sifuilar relaxation of the terms of conformity would, in 
tlie reign of Elizabeth, or even at the time of the sonsmuf ti.o 
Savoy conference's, have brought back so large n 
majority of dissenters that the separation of the remainder 


* Pari. Hist. 212. 21 G. 
f [The two houses of convocation dif- 
feied about their address to the king, 
thanking him for his message about 
church reform. The loAver house thought 
that proposed by the bishops too com- 
])limentary to the king and^ therRe- 
volution ; one was at last agreed upon, 
omitting the panegyrical passages. See 
both in Wilkin’s Concilia, iv. 6 20. — 1 845-] 

I [ Ralph, ii. 167. The words high 
and low church aie said by Swift in the 
VOL. ir. Z 


Examiner to have come in soon after the 
Revolution. And probably they were 
not in common \ise before. But 1 find 
“high-church” named in a pamphlet of 
the reign of Charles II. It is in the 
Ilarjeian Miscellany ; hut 1 have not 

got any more distinct reference 1845.] 

§ Burnet. Ralph. But a better ac- 
count of what took place in the convoca- 
tion and among the commissioners will 
be found in Kenuet’s Compl. Hist. 557, 
558, &c. 
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could not have afforded any colour of alarm to the most jealous 
dignitary. Even now it is said that two thirds of the non- 
conformists would have embraced the terms of re-union. But 
the motives of dissent were already somewhat changed, and 
had come to turn less on the petty scruples of the elder 
puritans, and on the differences in* ecclesiastical discipline, 
than on a dislike to all subscriptions of faith and compulsory 
uniformity. The dissenting ministers, accustomed to inde- 
pendence, and finding not unfrequently in the contributions 
of their disciples a better maintenance than court favour and 
private patronage have left for diligence and piety in the 
establishment, do not seem to have much regretted the fate 
of this measure. None of their friends, in the most favour- 
able times, have ever made an attempt to renew it. There 
are indeed serious reasons why the boundaries of religious 
communion should be as widely extended as is consistent with 
its end and natpre ; and among these the hardship and detri- 
ment of excluding conscientious men from the ministry is 
not the least. ]N^or is it less evident that from time to time, 
according to the progress of knowledge and reason, to re- 
move defects and errors from the public service of the church, 
even if they have not led to scandal or separation, is the 
bounden duty of its governors. But none of these considera- 
tions press 'much on the minds of statesmen ; and it was 
not to be expected that any administration should prosecute 
a religious reform for its own sake, at the hazard of that 
tranquillity and exterior unity which is in general the sole 
end for which they would deem such a reform worth at- 
tempting. Nor could it be dissembled that, so long as the 
endowments of a national church are supposed to requiie a 
sort of politic organization within the commonwealth, and a 
busy spirit of faction for their security, it will be convenient 
for the governoi^ of the state, whenever they find this spirit 
adverse to them, as it was at the Revolution, to preserve the 
strength of the dissenting sects as a counterpoise to that 
dangerous influence, which in protestant churches, as well as 
that of Rome, has sometimes set up t]j^e interest of one order 
against that of the community. » And though the church of 
England made a high vaunt of her loyalty, yet, as lord 
Shrewsbury told William of the tories in general, he must 
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remember that he was not their king ; of which indeed he 
had abundant experience. 

A still more material reason against any alteration in the 
public liturgy and ceremonial religion at that feverish crisis, 
unless with a mul^h more decided concurrence of the nation 
than could be obtained, was the risk of nourishing the schism 
of the non-jurors. These men went off from the church on 
grounds merely political, or at most on the pretence that the 
civil power was incompetent to deprive bishops of their eccle- 
siastical jurisdiction ; to which none among the laity, who 
did not adopt the same political tenets, were likely to pay 
attention. But the established liturgy was, as it is at present, 
ill the eyes of the great majority, the distinguishing mark of 
the Anglican church, far more indeed than episcopal govern- 
ment, whereof so little is known by the mass of the people 
that its abolition, if we may utter such a jiaradox, would 
make no perceptible difference in their religion. Any change, 
though for the better, would offend those prejudices of 
education and habit, which it requires such a revolutionaiy 
commotion of the public mind as the sixteenth century 
witnessed, to subdue, and might fill the Jacobite conventicles 
with adherents to the old chuich. It was already the jiolicy 
of the non-juring clergy to hold themselves up in this re- 
spectable light, and tt) treat the Tillotsons and Burnets as 
equally schismatic in discipline and unsound in theology. 
Foitunately, however, they fell into tlie snare which the esta- 
blished church had avoided ; and deviating, at least in their 
writings, fiom the received standard of Anglican orthodoxy, 
into what the people saw with most jealousy, a sort of ap- 
proximation to the church of Rome, gave their opponents an 
advantage in controversy, and drew farther from that part of 
the clergy who did not much dislike their political creed. 
They were equally injudicious and neglectful of the signs of 
tbe times, when they promulgated such extravagant assertions 
of sacei dotal power as could not stand with the r(*gal supre- 
macy, or any suboi dination to the state. It was plain, from 
the writings of Leslie and other leaders of their party, that 
the mere restoration of the house of Stuart would not content 
them, without undoing all that had been enacted as to the 
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church from the time of Henry VIIL ; and thus the charge 
of innovation came evidently home to themselves.* 

The convention parliament would liave acted a truly politic, 
as well as magnanimous, part in extending t|^is boon, or rather 
this right, of religious liberty to the members of that unfor- 
tunate church, for whose sake the late king had lost his 
throne. It would have displayed to mankind that James had 
fallen, not as a catholic, nor for seeking to bestow toleration 
on catholics, but as a violator of the constitution. William, 
in all things superior to his subjects, knew that temporal, and 
especially military fidelity, would be in almost every instance 
proof against the seductions of bigotry. The Dutch armies 
have always been in a great measure composed of catholics ; 
and many of that profession served under him in the invasion 
of England. His own judgment for the repeal of the penal 
laws had been declared even in the reign of James. The 
danger, if any, was now immensely diminished ; and it appears 
in the highest degree probable that a genuine toleration of 
their worship, with no condition but the oath of allegiance, 
would liave brought over the majority of that church to 
the protestant succession, so far at least as to engage in no 
schemes inimical to it. The wiser catholics would have per- 
c(jived tliat, under a king of their own faith, or but suspected 
of a^i attachment to it, they must continue the objects of per- 
petual distrust to a protestant nation. They would have 
learned that conspiracy and jesuitical intrigue could but keep 


* Leslie’s Case of the Regale and 
Pontificate is a long, dull attempt to 
set up the sacerdotal order above all civil 
power, at least as to the exerci'^e of its 
functions, and especially to get rid of the 
appointment of bishops hy the crown, or, 
by parity of reasoning, of priests by lay- 
men. He is indignant even at laymen 
choosing their chaplains, and thinks they 
ought to take them from the bishop; 
objecting also to the phrase, my chaplain, 
as if they were servants : “ otherwise the 
expression is proper enough to say my 
chaplain, as I say my parish priest, my 
bisliop, my kingi^ or ray God; which 
argues my being under their care and 
direction, and that I belong to them, not 
they to me.” p 182. [In another place 
he says, a man cannot serve twp masters ; 


therefore a peer should not have two 
chaplains.] It is full of enormous mis- 
representation as to the English law. 
[Leslie, however, like many other con- 
troversialists, wrote impetuously and 
hastily for his immediate purpose. There 
is a great deal of contradiction betu ecu 
this “ Case of the Regale and Pontih- 
cate,” published in 1700 or 1701, and 
his “ Case stated between the Churches 
of Rome and England,” in 1713. In 
the latter, the whole reasoning is strictly 
protestant ; and while in the Case of the 
Regale, he had set up the authoiity of 
the catholic church, as binding, not only 
on individuals, hut on national churches, 
he here even asserts the right of private 
judgment, and denies that any general 
council ever did, or can, exist. — 1845.] 
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alive calumnious imputations, and diminish the respect which 
a generous people would naturally pay to their sincerity and 
their misfortune. Had the legislators of that age taken a 
still larger sweep, and abolished at once those tests and dis- 
abilities, which, once necessary bulwarks against an insidious 
court, were no longer demanded in the more republican 
model of our government, the Jacobite cause would have 
suffered, I believe, a more deadly wound than penal statutes 
and double taxation were able to inflict. But this was beyond 
the philosophers, how much beyond the statesmen, of the 
time I 

The tories, in their nialignant hatred of our illustrious 
monarch, turned his connivance at popery into a 

^1-1 V Laws HgftinsC 

theme of reproach.* It was believed, and pro- Kciman 
hably with truth, that he had made to his catholic 
allie'-. promises of relaxing the penal laws ; and the .lacobite 
intiigiiers had the mortification to find that William had his 
party at Rome, as well as her exiled confessor of St. Ger- 
mains. After th(‘ peace of Ryswick many priests came over, 
and showed themselv^ with such incautious publicity as 
alarmed the bigotry of the house of commons, and produced 

.of 

The admitted aim of this statute was to expel the cathmic 
pro|)rietors of land, comprising many very ancient and 
wealtliy families, by rendering it necessary for them to sell 
their estates. It first offers a reward of 100/. to any in- 


* See Burnet (Oxf. iv, 409.) and lord 
Dartmouth’s note. 

I No opposition seems to have been 
made in the house of commons ; but we 
have a protest from four peers against it. 
Burnet, though he offers some hharaeful 
arguments in favour of the bill, such as 
might justify any tyranny, admits that it 
contained some unreasonable severities, 
and that many were really adverse to it. 
A bill proposed in 1705, to render the late 
act against papists effective, was lost by 
119 to 4d (Pari. Hist. vi. 514.); which 
shows that men were ashamed of what 
they had done. A proclamation, how- 
ever, was issued in 1711, immediately 
after Guiscard’s attempt to kill Mr. Har- 
ley, for enforcing the penal laws against 
Roman catholics, which was very scanda* 


loiis, as tending to impute that crime to 
them. Boyer’s Reign (jf Anne, p. 429. 
And in the reign of Geo. I. (1722) 
100,000/. was levied by a particular act 
on the estates of papists and non-jurors. 
This was only earned by 188 to 172; sir 
Joseph Jekyll, and Mr. Onslow, after- 
wards speaker, opposing it, as well as 
lord Cowper in the other house. 9 G. I. 
c. 18. Pari. Ilist. via. 51. 353. It was 
quite impossible that those who sincerely 
maintained the principles of toleration 
should long continue to make any ex- 
ception ; though the exception in this 
instance was wholly on political grounds, 
and not out of bigotry, it did not the less 
contravene all that Taylor af!d I^cke 
had taught men to cherish. 


z Q 
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former against a priest exercising his functions, and adjudges 
the penalty of perpetual imprisonment. It requires every 
person educated in the popish religion, or professing the 
same, within six months after he shall attain the age of 
eighteen years, to take the oaths of allegiance and supre- 
macy, and subscribe the declaration set down in the act of 
Charles II. against transubstantiation and the worship of 
saints ; in default of which he is incapacitated, not only to 
purchase, but to inherit or take lands under any devise or 
limitation. The next of kin being a protestant shall enjoy 
such lands during his life.* So unjust, so unprovoked a 
persecution is the disgrace of that parliament. But th e s pirit 
Q£Jiherly,and tolerance was Xoo^troug:, fur. the. tyranny ojf the 
law4 a nd this .statute .waanjiat executed, according to itaqinr- 
pose. Xhe-xathoUc landholders. neither.4:en.awucedj;heir re- 
hgiout, pjor abandoned their .inheritances. The judges put 
such constructions upon the clause of forfeiture as eluded its 
efficacy ; and, I believe, there were scarce any instances of a 
loss of property under this law. It has been said, and I 
doubt not with justice, that the catljplic gentry, during the 
greater part of the eighteenth century, were as a separated 
and half proscribed class among their equals, their civil 
exclusion hanging over them in the intercourse of general 
society t ; but their notorious, though not unnatural, dis- 
affection to the reignirjg family will account for much of this, 
and their religion was undoubtedly exercised with little dis- 
guise or apprehension. The laws were perhaps not much 
less severe and sanguinary than those which oppressed tht‘ 
protestants„of France; but, in their actual administration, 
what a contrast between the government of George II. and 
Louis XV., between the gentleness of an English court of 
king’s bench, and the ferocity of the parliaments of Aix and 
Toulouse I 


* 1 1 & 1 2 W. 3. c. 4. It is hardly 
necessary to add, that this act was re- 
pealed in 1779. [According to a paper 
printed by Dalr^mp]e> vol. ii„ Appen- 
dix, p. 12., the number of papists in 
England* above the age of sixteen was 
but 1 3,856. This was not long after the 
Revolution, though no precise date is 


given. The protestants, conformists and 
non-conformists, of the same age, are 
made to amount to 2,585,930. This 
would be not very far below the mark, 
as we know from other sources • but the 
number of catholics appears incredibly 
small. — 1845.] 

f Butler’s Memoirs of Catholics, ii. 64. 
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Crhe immediate settlement of the crown at the Revolution 
extended only to the descendants of Anne and of 
William. The former was at that time pregnant, 
and became in a few months the mother of a son. Nothing 
therefore urged the convention parliament to go any farther 
in limiting the succession. But the kirig, in order to secure 
the elector of Hanover to the grand alliance, was desirous to 
settle the reversion of the crown on his wife the princess 
Sophia and her posterity. A provision to this effect was in- 
serted in the bill of rights by the house of lords. But the 
commons rejected the amendment with little opposition ; not, 
as Burnet idly insinuates, through the secret wish of a 
republican party (which never existed, or had no influence) 
to let the monarchy die a natural death, but from a just sense 
that the provision was unnecessary and might become inex- 
pedient.* During the life of the young duke of Glocester 
the course of succession appeared clear. But upon his 
untimely death in I7OO, the manifest improbability that the 
limitations already established could subsist beyond the lives 
of the king and princess of Denmark made it highly conve- 
nient to preclude intrigue, and cut off the hopes of the 
Jacobites, by a new settlement of the crown on a protestant 
line of princes, t Though the choice was truly free in the 
hands of parliament, and no pretext of absolute right could 
be advanced on any side, t^lere was n o questi oiLjJia t the .pi:in-. 

object q£ lha-naxion 

iibja-.a:asJndeed.-yexyJ^ removed frcuii.any lieredit<ii:y:Jitl«. 
Besides the pretended prince of Wales, and his sister, whose 
legitimacy no one disputed, there stood in her way the duchess 
of Savoy, daughter of Henrietta duchess of Orleans, and 
several of the Palatine family. These last had abjured the 


* While the bill regulating the suc- 
cession was in the house of commons, a 
proviso was offered by Mr. Godoipbin, 
that nothing m this act is intended to be 
drawn into example or consequence here- 
after, to prejudice the right of any pro- 
testant prince or princess in their here- 
ditary succession to the imperial crown 
of those realms. This was much oppo.sed 
by the whigs ; both because it tended to 
let in the son of James II., if he should 
become a protestant, and for a more se- 


cret reason, that they did not like to re- 
cognise the continuance of any hereditary 
right. It was rejected by 179 to 125. 
Furl. Hist. V. 249. The lords’ amend- 
ment in favour of the princess Sophia was 
lusU without a division. Id. 3.39. 

f [It is asserted by lord Dartmouth, 
in a note on Burnet, iv. 520., that some 
of the whigs had a project of bringing 
in the house of Hanover at once on the 
king’s death. But no rational man could 
have thought of this. — 1845. j 



344 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XV- 


reformed faith, of which their ancestors had been the strenu- 
ous asselriors j but it seemed not improbable that some one 
might return to it ; and, if all hereditary right of the ancient 
English royal line, the descendants of Henry VIL, had not 
been extinguished, it would have been necessary to secure the 
succession of any prince, who should profess the protestant 
religion at the time when the existing limitations should come 
to an end.* the, tenor aniLintention of the act 

pf |gptt1pmpnr. all prinr claims nf inlmritanpe. 

and anuuLle (Ljdlfi>.mi^^ saujce of a new 

rovSTm^t TM throne of Euglapd and Ir^ndjiiy. virtue of 
the _pira.^)]ionn t. wij] j)f parharpent^^jj^iji^^ upon the 

of her batly ^^lHAmflp^^ mjtektan^ In them the right is 
as truly hereditary as it ever w<‘is in the Plantagenets oi the 
Tudors. But they derive it not from those ancient families. 
The blood indeed of Ceidic and of the Conqueror flows in 
the veins of his piesent majesty. Our Edwards and Henries 
illustrate the almost uniivalled splendour and antiquity of the 
house of Brunswic. But they have transmitted no moi e^ight 
to the allegiaa i^j^JEiigland than Boniface of Este or Hemy 
1:he 'tion. That i;j^ts the act^of settlenamt, and 

1 esol ves into jhe sovereignty .of tj^^e Jegislature. 

Tfi^e majority of that house of commons which passed the 
bill of settlement consisted of those who having long opposed 
the administration of William, though with very dift’eient 
principles both as to the succession of the crown and its pie- 


* llie (luchess'of Savoy put in a very 
foolish protest against any thing that 
should be done to prejudice h^r right 
llalfih, 924 

t [It might l>e urgtd against this, that 
the act of settlement declares^ as well as 
enacts, the princess Sophia to be “ next in 
succession, in the protestant line, to the 
imperial crown and dignity,” &c. recit- 
ing also her descent from James I But, 
if we take into consideration the pfuhlic 
history of the transaction, and the ne- 
cessity which was felt 4ot a parliament- 
ary settlement, we shall be led to think, 
that this was merely the assertion of a 
fact, and not a recognition of an existing 
right This also seems to be the opinion 


of Blackstone, who treats the princess 
Sophia as a new stirps of the royal fa- 
mily But it IS probable that those h ho 
drew the bill meant to show the woild, 
that we deviated as little as circumstances 
would admit from the liereditar> line 
The vote, in fict, of the convention par- 
liament in January, 1689, that the throne 
was then vacant, put an end, according 
to any legal analogies, to the supposition 
of a subsisting reversionary right Nor 
do 1 conceive that many persons, (onvtr- 
sant with our constitution, imagine any 
one to have a right to the crown, on the 
happily most improbable supposition of 
the extinction of our ro\al family. — 
1845] 
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Irogative, were now often called by .the general name of tories. 
Some, no doubt, of these were adverse to a measure which 
precluded the restoration of the house of Stuart, even on the 
contingency that its heir might embrace the protestant reli- 
gion.* But this party could not show itself very openly ; and 
Harley, the new leader of the tories, zealously supported the 
entail of the crown on the princess Sophia. But it was de- 
termined to accompany this settlement with additional se- 
curities for the subject's libeity.t The bill of rights was 
reckoned hasty and defective ; some matters of great im- 
portance had been omitted, and, in the twelve years which 
had since elapsed, new abuses had called for new remedies. 

in the act of 

n^iUjj to lake effect only from the commencement of th§ 
pew litn itation house of UaROver* Some of them, 

as will appear, sprung from a natural jealousy of this 
unknowm and foreign line ; some should strictly not have 
been postponed so long ; but it is necessary to be content 
with what it is practicable to obtain. These articles are 
the following : — 

Tliat whosoever shall hereafter come to the pos- Limitations 
session of this ciown, shall join in communion with ttvrco'n-*’*’ 
the church of England as by law established. tainetimit 

That in case the crown and impel ial dignity of this realm 
‘•hall heieafter come to any person, not being a native of this 
kingdom of England, this nation be not obliged to engage in 
any war for the defence of any dominions or territories which 


* [“ The wings,” says Rolingbroke, 
“ had appeared zealous for the protestant 
succession, when king William proposed 
It after the death of the duke of Glo- 
tester. The tones voted for it then, 
and the acts that M'ere judged necessaiy 
to secure it, some of them at least, were 
promoted by them Yet were tliey not 
thought, nor did they affect, as the others 
did, to be thought extremely fond of it. 
King Wblliam did not come into this 
measure tdl he founds upon trials that 
there was no other safe and practicable, 
and the tories had an air of coming into 
it for no other reason. Besides which, it 
is certain that there was at that time a 
much greater leaven of jacobitism in the 
tory camp, than at the time spoken of 


here.” State of Parties at Accession of 

George I 1845 ] 

j- [It was resolved in a committee of 
the whole house, and agreed to by the 
house, that “ for the preserving the peace 
and happiness of this kingdom and the 
security of the protestant religion by law 
established, it is absolutely necessary, a 
further declaration be made of the limit- 
ation and succession of the crown in the 
protestant line, after his majesty and the 
piincess, and the heirs of their bodies 
respectively. Resolved, that farther pro- 
vision be first made for security of the 
rights and liberties of the people. ” Com- 
mons’ Journals, 2d March, 1700-1. — 
1845.] 
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do not belong to the ciown of England, without the consent 
of parliament. 

That no person who shall hereafter come to the possession 
of this crown, shall go out of the dominions of England, 
Scotland, or Ireland, without consent of parliament. 

That from and after the time that the further limitation 
by this act shall take effect, all matters and things relating 
to the well-governing of this kingdom, which are properly 
cognizable in the privy council by the laws and customs of 
this realm, shall be transacted there, and all resolutions taken 
thereupon shall be signed by such of the privy council as shall 
advise and consent to the same. 

That, after the said limitation shall take effect as aforesaid, 
no person born out of the kingdoms of England, Scotland, 
or Ireland, or the dominions thereunto belonging, (although 
he be naturalized or made a denizen — except such as are 
born of English parents,) shall be capable to be of the privy 
council, or a member of either house of parliament, or to 
enjoy any office or place of trust, either civil or military, 
or to have any grant of lands, tenements, or hereditaments, 
from the crown, to himself, or to any other or others in trust 
for him. 

That no person who has an office or place of profit under 
the king, or receives a pension from the crown, shall be ca- 
pable of serving as a member of the house of commons. 

That, after the said limitation shall take effect as aforesaid, 
judges’ commissions be made quamdiu se bene gesserint, and 
their salaries ascertained and established ; but, upon the 
address of both houses of parliament, it may be lawful to 
remove them.*^ 

That no pardon under the great seal of England be plead- 
ablcf to an impeachment by the commons in parliament.'*^ 

The first of these provisions was well adapted to obviate 
the jealousy which the succession of a' new dynasty, bred in 
a protestant church not altogether agreeing with our own, 
might excite in our susceptible nation. A similar apprehen- 
sion of foreigp government produced the second article, 
which so far limits the royal prerogative, that any minister 


♦ 12 as IS W. 3. C.2. 
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who could be "proved to have advised or abetted a declaration 
of war in the specified contingency would be criminally 
responsible to parliament.* The jhird article wa§ r^pf^ri ^d 
verv soon after the accession oif 6eorffOT">^ frequent 
journeys to Hanover were an abuse of the graciousness with 
which the parliament consented to annul the restriction.t 
C A very remarkable alteration that had been silently wrought 
in the course of the executive government gave rise ^ . 

* rivv council 

to the fourth of the remedial articles in the act of superseded 

_ ... cabinet. 

settlement. According to the original constitution 
of our monarchy, the king had his privy council composed 
of the great officers of state, and of such others as he should 
summon to it, bound by an oath of fidelity and secrecy, by 
whom all affairs of weight, whether as to domestic or ex- 
terior policy, were debated for the most part in his presence, 
and determined, subordinately of course to his pleasure, by 
the vote of the major part. It could not.kappmluiL.that 
some c9aucillors.mor^ eminent than the re&t should Joan 
iputos or cabals^ for more close and private managemeniL-Qr 
he selectedjs ippre confidential advisers ,Qf their sovereign ; 
(iiid the CQundhja&uIistingui^.e^^ 

the larger body, jnayA« found as far back,as.ihia reiga-ol 
Charl es I. But the resolutions of the crown, whether as to 
foreign alliances or the issuing of proclamations and orders 
at home, or any other overt act of government, were not 
finally taken without the deliberation and assent of that body 
whom the law recognised as its sworn and notorious coun- 
cillors. This was first broken in upon after the Restoration, 
and especially after the fall of Clarendon, a strenuous assertor 

* It was frequently contended in the king’s dominions (which perhaps accord- 
reign of George II. that subsidiary trea- ing to the law of nations might be done), 
ties for the defence of Hanover, or rather our honour must require that it should 
such as were covertly designed for that be' defended against such an attack, 
and no other purpose, as thosjp with Rus- This is true ; and yet it shows very forci- 
sia and Hesse Cassel in 1755, were at bly that the separation of the two ought 
least contrary to the spirit of the act of to have been insisted upon; since the pre. 
settlement. On the other hand it was sent connexion engages Great Britain in 
justly answered that, although in case ^ very disadvantageous mode of carrying 
Hanover should be attacked on the on its wars, without any compensation of 
ground of a German quarrel, uncon- national wealth or honour ; except indeed 
nected with English politics, we were not that of employing occasionally in its ser- 
bound to defend her ; yet, if a power at vice a very brave and efficient body of 
war with England should think 6t to troops. — 1827. 
consider that electorate as part of the f 1 G. I. c. 51. 
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of the rights and dignity of the privy council. The king,” 
as he complains, had in his nature so little reverence and 
esteem for antiquity, and did in truth so much contemn old 
orders, forms, and institutions, that the objection of novelty 
rather advanced than obstructed any proposition.”* He 
wanted to be absolute on the French plan, for which both he 
and his brother, as the same historian tells us, had a great 
predilection, rather than obtain a power little less arbitrary, 
so far at least as private rights were concerned, on the system 
of his three predecessors. The delays and the decencies of a 
legular council, the continual hesitation of lawyers, were not 
suited to his temper, his talents, or his designs. And it 
must indeed be admitted that the privy council, even as it 
was then constituted, was too numerous for the practical ad- 
ministration of supreme power. Thus by degrees it became 
usual for the ministry or cabinet to obtain the king’s final 
approbation of their measiiies, before they were laid, for a 
merely formal ratification, before the council. t It was one 
object of sir William Temple’s short-lived scheme in l679 to 
bring back the ancient course ; the king pledging himself on 
the formation of his new privy council to act in all things by 
its advice. 

enuring the reign of William, this distinction of the cabinet 
from the privy council, and the exclusion of the 
ouMilmen latter from all business of state, became more fully 
flioneis from established. J This, however, produced a» serious 
consequence as to the responsibility of the advisers 
of the crown ; and at the very time when the controlling 


not Clarendon, 319. [It was 

to have any privy councillors 
j great officers of state, and a few 
of high rank. 'Ihis was rather 
after the Restoration ; but Cla- 
intrA” opposed sir William Coventry’s 
Ruction tnto the council on this ac- 


. r. P. 565 . — 1845 ] 

[Trenchard, in his Short History of 
nding Armies, publi$hed about 1698i 
again in 173L say*, ** Formerly all 
.ters of state ana discretion were de- 
Ved and resolved in the privy council, 
jliere every man subscribed his opinion, 
and was answerable for it. The late 
king Charles was the first who broke 


this most excellent part of our constitu- 
tion, by settling a cabal or cabinet coun- 
cil, where all matteis of consequence 
were debated and resolved, and then 
brought to the privy council to be con- 
firmed.” If. 9. — 1845.] 

I “ The method is this,” says a mem- 
ber in debate ; “ things are concerted in 
the cabinet, and then brought to the 
council ; such a thing is resolved in the 
cabinet, and brought and put on them 
for their assent, without showing any of 
the reasons. That has not been the me- 
thod of England. If this method be, you 
will never know who gives advice.” 
Pari. Hist. v. 731. [In the lords’ house, 
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and chastising power of parliament was most eflFectually recog- 
nised, it was silently eluded by the concealment in which the 
objects of its inquiry could wrap themselves. Thus, in the 
instance of a treaty which the house of commons might deem 
mischievous and dishonourable, the chancellor setting the 
great seal to it would of course be responsible ; but it is not 
so evident that the first lord of-*the treasury, or others more 
immediately advising the crown on the course of foreign 
policy, could be liable to impeachment with any pr(#pect of 
success, for an act in which their participation could not be 
legally proved. I do not mean that evidence may not pos- 
sibly be obtained which would affect the leaders of the 
cabinet, as in the instances of Oxford and Bolingbroke ; but 
that, the cabinet itself having no legal existence, and its 
members being surely not amenable to punishment in their 
simple capacity of privy councillors, which they generally 
share, in modern times, with a great number even of their ad- 


J in 1711, “the earl of Scarsdale pro- 
posed the following ipiestion • — 'i’hat it 
appears by the earl of Sunderland’s letter 
to Mr. Stanhope, that the design of an 
oftensive war in Spain was approved and 
diiected by the cabinet council.” Hut 
the mover afterwards substituted the 
word “ministers” for “ cabinet council,” 
as better known. Lord Cowper said, 
they were both terms of an uncertain 
signification, and the latter unknown to 
our law Some contended that minis- 
ters and cabinet council were synonymous, 
others that there might be a difference. 
Peterborough said, “ be had heard a 
distinction betvi eeii the cabinet council 
and the privy council ; that the privy 
couneil were such as weie thought to 
know every thing, and knew nothing, and 
those of the cabinet council thouglit no- 
body knew any thing but themselves.” 
Pari Hist, vi. 971. 

At a meeting of the pi ivy council, 
April 7. 171.% the peace of Utrecht was 
laid before them, but merely for form’s 
sake, the treaty being signed by all the 
powers four days afterwards. Chief 
justice Parker, however, and lord Choi- 
mondeley were said to have spoken against 
it. Id. 1 192, from Swift’s Journal. 

If we may trust a party- writer at the 
beginning of Anne’s reign, the arch- 
bishop of Canterbury was regularly a 


member of the cabinet council. Public 
Spirit of the Whigs, in Somers Tracts, 
ix. 22 Put probably the fact was, that 
he occasio lally was called to their meet- 
ings, as took place much later. Coxe’s 
Memoirs of Walpole, i. 637. et alibi. 

Lord Mansfield said in the house of 
lords, in 1775, Pari. Hist, xviii. 274., 
(hat he had been a cabinet minister part 
of the late reign and the whole of the 
present ; but there was a nominal and an 
efficient cabinet ; and a little before lord 
Rockiiigbam’s administration he had 
asked the king’s leave not to act in the 
latter. — 1845 ] 

In sir Humphrey Mackworth’s [or 
peihaps Mr. Harley’s] Vindication of 
the Rights of the Commons of England, 
1701, Somers Tracts, xi. 276., the con- 
stitutional doctrine is thus laid down, 
according to the spirit of the recent act 
of settlement — “ As to the setting of 
the great seal of England to foreign 
alliances, the lord chancellor, or lord 
keeper for the time being, has a plain 
rule to follow; that is, humbly to inform 
the king that he cannot legally set the 
great seal of England to a matter of that 
consequence unless the same be fifst de- 
bated and resolved in council; which 
method being observed, the chancellor 

is safe, and the council answerable.” 

P. 293. 
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versaries, there is no tangible character to which responsibility 
is attached ; nothing, except a signature or the setting of a 
seal, from which a bad minister need entertain any further 
apprehension than that of losing his post and reputation.’^ 
It may be that no absolute corrective is practicable for 
this apparent deficiency in our constitutional security ; but 
it is expedient to keep it well in mind, because all ministers 
speak loudly of their responsibility, and are apt, upon faith 
of this^maginary guarantee, to obtain a previous confidence 
from parliament which they may in fact abuse with itnpunity. 
For should the bad success or detected guilt of their mea- 
sures raise a popular cry against them, and censure or pe- 
nalty be demanded by their opponents, they will infallibly 
shroud their persons in the dark recesses of the cabinet, and 
employ every art to shift oflF the burthen of individual lia- 
bility. 

William III., from the reservedness of his disposition as well 
as from the great superiority of his capacity for affairs to any 
of our former kings, was far less guided by any responsible 
counsellors than the spirit of our constitution requires. In the 
business of the partition treaty, which, whether rightly or 
otherwise, the house of commons reckoned highly injurious 
to the public interest, he had not even consulted his cabinet ; 
nor pould any minister, except the earl of Portland and lord 
Somers, be proved to have had a concern in the transaction ; 
for, though the house impeached loid Orford and lord Halifax, 
they were not in fact any farther parties to it than by being in 
the secret, and the former had shown his usual intractability by 
objecting to the whole measure. This was undoubtedly such 
a departure from sound constitutional usage as left parlia- 
ment no control over the executive administration. It was 


• This very delicate question as to the 
responsibility of the cabinet, or what is 
commonly called the ministry, tn solidum, 
if I may use the expression, was can- 
vassed in a remarkable discussion within 
our memory, on the in|;roduction of the 
late chief justice of the king’s bench into 
that select body ; -Mr, Fox strenuously 
denying the propositiob* nnd lord Castle- 
reagh, iVith others now living, maintaining 
it. Pari, Debates, a.i>, 1806. I cannot 
possibly comprehend how an article of 


impeachment, for sitting as a cabinet 
minister, could be drawn ; nor do I con- 
ceive that a privy councillor has a right 
to resign his place at the board, or even 
to absent himself when summoned ; so 
that it would be highly unjust and illegal 
to presume a participation in culpable 
measures fiom the mere circumstance of 
belonging to it. Even if notoriety be a 
ground, as has been sometimes contended, 
for impeachment, it cannot be sufficient 
for conviction. 
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endeavoured to restore the ancient principle by this provision 
in the act of settlement, that> after the accession of the house 
of Hanover, all resolutions as to government should be de- 
bated in the privy council, and signed by those present. 
But, whether it were that real objections were found to stand 
in the way of this article, or that ministers shrank back from 
so definite a responsibility, they procured its repeal a very 
few years afterwards.* The plans of government are dis- 
cussed and determined in a cabinet council, forming indeed 
part of the larger body, but unknown to the law by any 
distinct character or special appointment. I conceive, though 
I have not the means of tracing the matter clearly, that this 
change has prodigiously augmented the direct authority of 
the secretaries of state, especially as to the interior depart- 
ment, who communicate the king’s pleasure in the first in- 
stance to subordinate officers and magistrates, in cases which, 
down at least to the time of Charles L, would have been 
determined in council. But pi oclamations and orders still 
emanate, as the law requires, from the privy council ; and 
on some rare occasions, even of late years, matters of do- 
mestic policy have been referred to their advice. It is ge- 
nerally understood, however, that no councillor is to attend, 
except when summoned t; so that, unnecessarily numerous 
as the council has become, these special meetings consist only 
of a few persons besides the actiuil ministers of the cabinet, 
and give the latter no apprehension of a formidable resist- 
ance. Yet there can be no reasonable doubt that every 
councillor is as much answerable for the measures adopted 
by his consent, and especially when ratified by his signature, 
as those who bear the name of ministers, and vho have ge- 
nerally determined upon them before he is summoned. 

The experience of William’s partiality to Bentinck and 
Keppel, in the latter instance not very consistent with the 
good sense and dignity of his character, led to a strong mea- 
sure of precaution against the probable influence of foreignei s 

• 4 Anne, c. 8. 6 Anne, c. 7. Argyle went down to the counciUcham- 

t This Ls the modern usage, but of its her without summons to take their beats ; 
origin I cannot speak. On one remark- but it seems to have been intended as an 
able .occasion, while Anne was at the unexpected manceuvre of policy, 
point of death, the dukes of Somerset and 
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under the new dynasty ; the exclusion of all persons not 
born within the dominions of the British crown from every 
office of civil and military trust, and from both houses of 
parliament. No other country, as far as I recollect, has 
adopted so sweeping a disqualification ; and it must, I think, 
be admitted that it goes a greater length than liberal policy 
can be said to warrant. But the narrow prejudices of 
George I. were well restnained by this provision from gra- 
tifying his corrupt and servile German favourites with lucra- 
tive offices.* 

The next article is of far more importance ; and would, 
had it continued irt force, have perpetuated that struggle 
between the different parts of the legislature, ^ecially the 
crown and house of commons, which the new Imiitations of 
the monarchy were intended to annihilate. The baneful sys- 
tem of rendering the parliament subservient to the adminis- 
tration, either by offices and pensions held at pleasure, or by 
more clandestine corruption, had not ceased with the house 
of Stuart. William, not long after his accession, fell into 
the worst part of this management, which it was most difficult 
to prevent ; and, according to the practice of Charles’s reign, 
induced by secret bribes the leaders of parliamentary opposition 
to betray tljeir cause on particular questions. The tory ])a- 
tri(rt, sir Christopher Musgrave, trod in the steps of the whig 
patriot, sir Thomas Lee. A large expenditure appeared 
every year, under the head of secret service money ; which 
was pretty well known, and sometimes proved, to be disposed 
of, in great part, among the members of both houses, t No 


• It is provided by 1 G 1. st 2. c. 4. 
that no bill oF naturalization shall be re- 
ceived without a clause disqualifying the 
party from^ sitting in parliament, &c. 

for the better preserving the said clause 
in the said act entire and inviolate.” 
This provision, which was rather super- 
erogatory, Was of course intended to show 
the determination of parliament not to be 
governed, ostensibly atTeast, by foreigners 
under their fonei^ master. 

f Pari, Hist 807. 840. Burnet says, 
p. 42 , that sir John Trevor, a tory, first 
put the king on this method of corrup- 
tion. Trevor himself was so venal that 
he received a present of 1000 guineas 


from the city of Tendon, being then 
speaker of the commons, for his service 
m carrying a bill through the house , 
and, upon its discovery, was obliged to 
put the vote, that he had been guilty of 
a high crime and misdemeanor. This 
resolution being carried, he absented him- 
self from the house, and was expelled. 
Pari. Hist. 900. Commons’ Journals, 
12 March, 1694-5. The duke of Leeds, 
that veteran of secret iniquity, was disco- 
vered about the same time to have taken 
bribes from the East India Company, and 
was impeached in consequence ; I say 
discovered, for there seems little or no 
doubt of his guilt. The impeachment 
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check was put on the number or’ quality of placemen in the 
lower house. New offices were continually created, and at 
unreasonable salaries. Those who desired to see a regard to 
virtue and liberty in the parliament of England could not be 
insensible to the enormous mischief of this influence. If 
some apology might be oflered for it in the precarious state 
of the Revolution government, this did not take away the 
possibility of future danger, when the monarchy should have 
regained its usual stability. But, in seeking for a remedy 
against the peculiar evil of the times, the party in opposition 
to the court during this reign, whose efforts at reformation 
were too frequently misdirected, either through faction or 
some sinister regards towards the deposed family, went into 
the preposterous extremity of banishing all servants of the 
crown from the house of commons. Whether the bill for 
free and impartial proceedings in parliament, which was re- 
jected by a very small majority of tlie house of lords in 1693, 
and having in the next session passed through both houses, 
m(*t with the king’s negative, to the great disappointment 
and displeasure of the commons, was of this general nature, 
or excluded only certain specified officeis of the crown, I am 
not able to determine ; though the prudence and expediency 
of William’s refusal must depend entirely upon that question.’* 


lio\vc'\cr was not prosecuted for want of 
evidence. Pari. Hist. 881. 911. 9‘C). 
Guy, societal y of tlie treasury, another 
of Charles Il.’s court, was expelled »he 
house on a similar iinjiutation. Id 88G. 
Lord Falkl.ind was «ent to the Tower 
for begging 20(X)/. ofthe king. Id. 811. 
A system of infamous peculation among 
the officers of government came to light 
through the inquisitive spirit of paiha- 
ment in this reign ; not that the nation 
was worse and more corrupt than under 
the Stuarts, but that a profligacy, which 
had been engendered and had flourished 
under their administration, was now 
dragged to light and punishment Long 
sessions of parliament and a vigilant 
party-spirit exposed the evil, and have 
finally in a great measure removed it; 
though Burnet’s remark is still not 
wholly obsolete. *“ The regard,” says 
that honest bishop, “that is shown to 
the members of parliament among us, 
VOL. II. A 


makes th.it few abuses can be inquired 
into or discovered.” 

* Pari. Hist, 7*18. 829. The house re- 
solved, “that whoever advised the king 
not to give the roval assent to the act 
touching fiee and impartial proceedings 
in p'.iliameiit, vvliich was to redress a 
grievance, and take off a scandal upon 
the proceedings of the commons in par- 
liament, is an eiKiny to tlieir majesties 
and the kingdom,” They laid a repre- 
sentation before the king, showing hovy 
few instuices have bten in former reigns 
of denying the royal assent to bills for 
1 (“dress of grievances, and the great grief 
of the commons “for his not having given 
the ^ro)al assent to several public bills, 
and particularly the bill touching free 
and impartial proceedings in parliament, 
which tended so much to the clearing 
the reputation of this house, after their 
having so freely voted to supply the 
public occasions ” Tho king gave a 
A 
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But in the act of settlement, the clause is quite without ex- 
ception ; and if . it had ever taken effect, no minister could 
^ve bad a seat in the house of commons, to bring forward, 
exj^m^ or defend the measures of the executive government. 

asiepar ation and want of imelh^ence between the crown 
a^'^afliamen t"1i^ therl^ ve destroyeji the one, or de- 

l^rad ^d "The house of^cornmons would either, In 

jealousy and passion, have armed the strength of the people to 
subvert the monarchy, or, losing that effective control over 
the appointment of ministers, which has sometimes gone near 
to their nomination, would have fallen almost into the con- 


dition of those states-general of ancient kingdoms, which have 
met only to be cajoled into subsidies, and give a passive con- 
sent to the propositions of the court. It is one of the greatest 
safe gu ards of our liberty, that eloquent and ambitious men, 
su^ch as^ ^pire^ to guide the counsels of the crown, are from 
habit an d use so connected with the houses of parliament, 
^2]^^ive hhm them so much of their renown anaTiiffuence, 
tKt^iey Tie under no temptation, nor could without insanity 
he prevailed upon, to diminish the authority and privileges of 
^t as sembly. No English statesn)^U^ since the Revolution, 
^iThe^abJe to the very slightest suspicion of an uim, or 
^eii a wish, , to establish absolute. monarchy on the ruin^ of 
qur, constitution. Whatever else has been done, or designed 
to be done amiss, the rights of parliament have been out of 
danger. They have, whenever a man of powerful mind shall 
direct the cabinet, and none else can possibly be formidable, 
the strong security of his own interest, which no such man 
will desire to build on the caprice and intrigue of a court. 
And, as this 'immediate connexion of the advisers of the crown 


with the house of commons, so that they are, and ever pro- 
fess themselves, as truly the servants of one as of the other, 
is a pledge for their loyalty to the entire legislature, as well 
as to their sovereign (I mean, of course, as to the funda- 
mental principles of our constitution), so has it preserved for 


courteous but evasive answer, as indeed Though the particular provisions oi 
it was natural t6 expect ; but so great a this bill do not appear, 1 think it pro- 
flame was raised in the commons, that it bable that it went too far in excluding 
was moved to address him for a further military as well as civil officers, 
answer, which however there was still a 
sense of decorum sufficient tp prevent. 
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the commons their preponderating share in the executive ad- 
ministration, and elevated them in the eyes of foreign nations, 
till the monarchy itself has fallen comparatively into shade. 

th^X^J^yealed^ and" 

that kind of previous sanction which it has been castoRiary 
to obtain, become, as it were, the resolutions of a senate ; 
mid we enjoy the individual pride and dignity ^which. belong 
to republicans, with the steadiness mid tranquillity which the 
suprqir^acyjof -a single ^person lias been supposed peculiarly 
t o bestow..* 

But, if the chief ministers of the crown are indispensably 
to be present in one or other house of parliament, it by no 
means follows that the doors should be thrown oj)en to all 
those subaltern retainers, who, too low to have had any par- 
ticipation in the measures of government, come merely to 
earn their salaries by a sure and silent vote. Unless some 
limitation could be put on the number of such officers, they 
might become the majority of every parliament, especially if 
its duration were indefinite or very long. It was always the 
popular endeavour of the opposition, or, as it was usually 
denominated, the country party, to reduce the number of these 
dependants; and as constantly the whole strength of the court 
was exerted to keep them up. William, in truth, from his 
own errors, and from theHlisadvjintage of the times, would 
not venture to confide in an unbiassed parliament. On the 
formation, however, of a new hoard of revenue, in l69f, for 
managing the stamp-duties, its members were incapacitated 
from sitting in the house of commons. t Tliis, I believe, is 

* [The tones introduced a clause, ac- to in the phrase “government,” which 
cording to Burnet, info the oath of ab- may be taken in a large sense. Burnet, 
juration, to maintain the government by however, as Ralph points out, has mis* 
king, lords, and commons This was represented the clause. Tlie words 
rejected by the lords; and Burnet calls were, “ constitution and goverrimtnt by 
it “ a barefaced republican notion, which king, lords, and commons, as by law 
was wont to be condemned as such by established.” which he conjectures to be 
the same persons who now pressed it.” rather levelled at “ barefaced republican 
The lords and commons, he obscr\es, notions,” than borrowed fiom them, 
are indeed part of the constitution and Ralph, ii. 1018. Burnet’s memory was 
the legislative body, but not of the go- too deceitful to be trusted without refer- 
vernment. Vol iv. p. 538. But speaker ence to bo6ks ; yet he seems rarely to 

Onslow, coming half a century later, have made any 184.5.] 

after the whig practice and theory had j- 4&5 W. &M. c. 21. 
become established, sees little to object 

A A 2 
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the first instance of exclusion on account of employment ; 
and a similar act was obtained in l699j extending this dis- 
ability to the commissioners and some other officers of excise.* 
But when the absolute exclusion of all. civil and military 
officers by the act of settlement was found, on cool reflection, 
too impracticable to be maintained, and a revision of that 
article took place in the year 170(3, the house of commons 
were still determined to preserv^ at least the principle of 
limitation as to the number of placemen within their walls. 
They gave way indeed to the other house in a considerable 
degree, receding, with some unu illingness, from a claus(* 
specifying expressly the description of offices which should 
not create a disqualification, and consenting to an entire repeal 
of the original article.t Jlut^they estajyij§l 3 ^d^t 3 m 4 )rQvi^ons 
of grea t iinporlancei^ which still continue the -great .securities 
jgliiqst an overwhelming influence: first, that every member 
q^f the house of commons accepting an office under the crown, 
je^xcept a higher commission in the army, shall vacate his 
seat, and a new writ shall issue ; secondly^ that no person 
'Koldjing an ^office created since the 

^^1 .he^capabie of being elected or re-elec>tt,^d at alL They 
excluded at the same time all such as held pensions during 
the pleasuue of the crown ; and, to check the multiplication 
of placemen, enacted, that no greater number of commis- 
sioners should be appointed to execute any office than had 


* 11 & 12 W. 3. c. 2. § 50. 
j" The house of commons introduced 
into the act pf security, as it was called, 
a long clause, carried on a division by 
167 to 1(10, Jan. 24. 1700, enunieratii g 
various persons who should be eligible to 
parliament; the principal officers of state, 
the commissioners of treasury and ad- 
miralty, and a limited number of other 
placemen. The lords thought fit to repeal 
the wlrole piohibitory enactment. It was 
resolved in the commons, bv a majority 
of 205 to 183, that they would not agree 
to this amendment A conference accord- 
ingly took place, wlfen the managers of 
the commons objected, Feb. 7.. th it a 
total repeal of that provision would admit 
such an unlimited number of officers »o 
sit in their house, as might destroy the 
free and impartial proceedings in par- 


liament, and endnngcr the liberties of the 
commons of Lngland. Those on the 
lor Is’ side ga\e their reasons to the con- 
trary at great length, Feb 11. 7 he com- 
mons determined, Feb. 18., to insert the 
provision vacating the seat of a member 
accepting office; and rc'^olved not to insist 
on their disagi cements as to the main 
clause. Three protests were entered in 
the house of lords against inserting the 
word “ repealed ” in reference to the pro- 
hibitory clause, instead of “regulated and 
altered,” all by tory peers. It is observ- 
able that, as the provision was not to 
take effect till the house of Hano\er 
should succeed to the throne, the stick- 
lers for it might be full as much in- 
fiuenced by their ill-will to that family 
as by their zeal for liberty. 
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been employed in its execution at some time before that par- 
Hament.* These restrictions ought to be rigorously and 
jealously maftitained, and to receive a construction, in doubt- 
ful cases, according to their constitutional spirit ; not as if 
they were of a penal nature towards individuals, an absurdity 
in which the careless and indulgent temper of modern times 
might sometimes acquiesce, 

It had been the practice of the Stuarts, especially in the 
last years of their dynasty, to dismiss judges, with- Indeppiidonce 
out seeking any other pretence, who showed any "‘^J“‘**®** 
disposition to thwart government in political prosecutions. 
The general behaviour of the bench had covered it with 
infamy. Though the real security for an honest court of 
justice must be found in tlndr responsibility to parliament and 
to public opinion, it was evident that their tenure in office 
must, in the first place, cease to be precarious, and their in- 
tegrity rescued from the sevei’e trial of forfeiting the emolu- 
ments upon which they subsisted. In the debates previous 
to the declaration of rights, we find that several speakers 
insisted on making the judges’ commissions quamdiu sc bene 
qesserint^ that is, d^nilgjifc .Qjr, goo(t behaviopr, instead of 
durante placifOy at the discretion of the crown. The former, 
indeed, is said to have been the ancient course till the reign 
of .James I. But this was omitted in the hasty and imperfect 
bill of rights. The commissions however of William’s judges 
ran quamdiu se bene (qessennf. But tlie king gave an 
unfortunate instance of his very injudicious tenacity of bad 
pi’erogatives, in refusing his assent, in 1692, to a bill that 
had passed both houses, for establishing this independence of 
the judges by law and confirming their salar ies, t We owe 
this important provision to the act of settlement ; not, as 
ignoi'ance and adulation have perpetually asserted, to his fate 
majesty George III. No judg e jca£^be di^nissed^tjOJca^ 
excep t iR, cpjrisfiqueoce.^ iu^onviction £or sQmeu.afieixce, oiltbe 

* 4 Anne, c. 8. 6 Anne, c. 7. rcla'iing many provisions which bad been 

t This, it is to be observed, was writ- required in very different times, 
ten before the reform bill of 1832, which } i^u^net, 8G. It was represented to 
created a necessity, if any sort of balance the king, he saj^s, by some of the judges 
s to be preserved in our constitution, of themselves, that it was not 6t they should 
strengthening the executive power, and be out of all dependence on tite court, 
consequently dictated the expediency of 

A A 3 
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address o f both houses of parliament*, which tantamount 
tp an ac t of the legislature.* It is always to be kept in mind 
that tHe^are still accessible to the hope of further promotion, 
to the zeal of political attachment, to the flattery of princes 
and ministers ; that the bias of their prejudices, as elderly 
and peaceable men, will, in a plurality of cases, be on the 
side of power ; that they have very frequently been trained, 
as advocates, to vindicate every proceeding of the crown ; 
from all which we should look on them with some little 
vigilance, and not come hastily to a conclusion that, because 
their commissions cannot be vacated by the crown’s authority, 
they are wholly out of the reach of its influence. I would 
by no means be misinterpreted, as if the general conduct of 
our courts of justice since the Revolution, and especially in 
later times, v^jich in most respects have been the best times, 
were not deserving of that credit it bas usually gained ; but 
possibly it may have been more guided and kept straight 
than some are willing to acknowledge by the spirit of observ- 
ation and censure which modifies and controls our whole 
government. 

The last clause in the act of settlement, that a pardon un- 
der the great seal shall not be pleadable in bar of an impeach- 
ment, requires no particular notice beyond what has been 
srfid on the subject in a former chapter. t 

In the following session, a new parliament having been 
Oath of assembled, in which the tory faction had less inflii- 
abjuration. j Louis XIV. liaviiig, ill the 

mean time, acknowledged the son of James dkS king of Eng- 
land, the natural resentment of this insult and breach of faith 
was shown in a more decided assertion of Revolution prin- 
ciples than had hitherto been made. The pretended king 
was attainted of high treasoii; a measure absurd as a law, but 
politic as a denunciation of perpetual enmity.t It was made 

* It wasibriginally resolved that they peers, all wh'igs, entered a protest. Pail, 
should be removable on the address of Hist. 482. 

either house, which was changed after- t ISW. 3 e. 3. The lords introduced 
wards to both, houses. Comm. Joiirn. an amendment into this bill to attaint 
12th March, and 10th May. also Mary of Este, the late queen of 

I It was proposed in the lords, as a James II. But the commons disagreed, 
clause in the bill of rights, that pardons on the ground that it might be of danger- 
upon an impeachment should be void, ous consequence to attaint any one by an 
but lost by 50 to 17 ; on which twelve amendment, in which case such due con- 
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high treason to correspond with him, or remit money for his 
service. And a still more vigorous measure was adopted, an 
oath to be taken, not only by all civil officers, but by all ec- 
clesiastics, members of the universities, and schoolmasters, 
acknowledging William as lawful and rightful king, and 
denying any right or title in the pretended prince of Wales.* 
The tories, and especially loid Nottingham, had earnestly 
contended, in the beginning of the king’s reign, against those 
words in the act of recognition, which asserted William and 
Mary to be rightfully and lawfully king and queen. They 
opposed the association at the time of the assassination-plot, 
on account of the same epithets, taking a distinction which 
satisfied the narrow understanding of Nottingham, and served 
as a subterfuge for more cunning men, between a king whom 
th(‘y were bound in all cases to obey and ^e whom they 
could style rightful and lawTul. These expressions were in 
fact slightly modified on that occjision ; yet fifteen peers and 
ninety-two commoneis declined, at least for a time, to sign it. 
The pres ent oath of abjuration therefor'O was a signal victory 
of.^tha whig*, wb^ boasted of the Revolutiou .over rhe tories 
\ \ , bo iexcusedjLt.t The renunciation of the hereditary right, 
for at this time few of the latter party believed in the 
young man’s spuriousness, was complete and unequivocal. 
The dominant faction might enjoy peihaps a charitable plea- 
sure in exposing many of theii adveisaiies, and especially the 
high-church clergy, to the disgiace and remorse of peijury. 
Few or none however who had taken the oath of alletriance 
refused this additional cup of bitterness, though so much less 
defensible, according to the principles they ha^ employed to 
vindicate their compliance in the formei instance ; so true it 
is that, in matters of conscience, the fiist sciuple is the only 
one which it costs much to overcome. But the imposition 
of this test, as was evident in a few years, did not check the 


sideration cannot be had, as the nature of 
an attainder requires The lords, afOr a 
conference, gave way ; but brought in a 
separate bill to attaint Mary of Este, 
which passed with a protest of the tory 
peers. Lords’ Journals, Feb. 6 . 12. 20. 
1701-2 

* 13 W.3. C.6 


t Sixteen lords, including two bishops, 
ComjitoP and Sprat, protested against the 
bill containing the <ib)uration oath. The 
first rt ison of thtirvoUs was afterwards 
expunged from tlu. Journals by order of 
the house, Lords’ Journals, 24th Feb , 
3d March, 1701-2. 


A A 4 
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boldness, or diminish the numbers, of the Jacobites ; and I 
must confess, that of all sophistry that weakens moral obli- 
gation, that is the most pardonable, which men employ to 
escape from this species of tyranny. The state may reason- 
ably make an entire and heartfelt attachment to its authority 
the condition of civil trust ; but nothing more than a 
promise of peaceable obedience can justly be exacted 
from those who ask only to obey in peace. There was a bad 
^|ULy^..9iu:fiAd in^tb^ church, ambitious, factious, intolerant, 
calimmiovs ; but this was not necessarily partaken by all 
its members, and many excellent men might deem themselves 
hardly dealt with in requiring their denial of an abstract 
proposition, which did not appear so totally false according 
to their notions of the English constitution and the church’s 
doctrine.* 


* Whiston mentions, that Mr. Baker, 
of St. John’s, Cambridge, a worthy and 
learned man, as well as others of the col- 
lege, had thoughts of taking the oath of 
allegiance on the death of king James, 


but thaipath of abjuration coming out the 
next year, h ul such expicssions as he still 
scrupled Whiston’s Memoirs. Biog. 
Bnt. (Kippis’s edition), ait. Bakfh. 
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CHAPTER XVL 


ON THE STATE OF THE CONSTITUTION IN THE REIGNS 
OF ANNE, GEORGE I., AND GEORGE II. 


2\rmlnaiion of Confrst between the Crown and Parliament — Distinctive Pnn~ 
ciples of and Torw<t — Changes effected in these hi/ Circumstances — 

Impeachment of Sachevcrell disptat/s them again — Revolutions in the Alinistri/ 
nnd( r Anne — ■ ITrtr of the Stiecession — Treat i/ of Peace broken off — Renewed 
aii'iin In/ the Ton/ Gonrnmtnt — Argumen's for and against the Treaty of 
I ^trccht — The Nt got'alion mismanaged — Inh igues of the Jacobites — Some 
of (he A1 misters engage in th< m — Just Alarm for the Hanover Succession — 
Acctssion of George /. — livings come into Power — GreM Disaffection in the 
Kingdom — Impiaihmmt of Tory ATinisfei.s — Ihll for Septennial Parlia- 
ments — Peerage Bill — Mteohitism among the Cteigy — Convocation — its 
Encroachments — Iloadley — Convocation no longer suffered to sit — In- 
fringnnnits of the Toleration by Statutes viuUr Anne — The// are rtjienlcd by 
the Whigs — Piinciples of Toleration fully established — Banishment of Attcr- 
bury — Decline of the Jacobites — Prejudwes against the Reigning Faniil// 
Jealousy of the Ciowii — Changes in the Coustilution whereon it was founded — 
Permanent AliUtary Force — Apprehensions from it — Establishment if Aldilia 
— Influence over Parliament by Places and Pensions — Attempts to restrain 
it — Place Blit (f 1743 — Sec'ret Corruption — Commitments for Breach of 
Pnvdtgc — (f Members for Offences — of Strangcis for OJfcnc'cs against 

Alembers — or for Offences against the House — Kentish Petition of 1701 

Dispute with Lords about Aylesbiu y Flection — Ptoceedings against Mr^ 

Aturray in 1751 — Commitments for Offinces unconnected with the House 

Privileges of the House not conirotlahle by Courts of Law — Danger of stretch- 
ing this too far — Extension of Penal Laws — Diminution of Personal Au- 
thority of the Crown — Causes of this — Party Connexions — Influence of 
Political Writings — Publication of Debates — Increased Influence of the 
Middle Ranks, 


^IIE act of settlement was the s(‘al of our constitutional laws, 
the complement of the Revolution itself aod the bill xermina- 
of rights, the last great statute which restrains the 
power of the crown, and manifests, in any conspi- aid 
cuous degree, a jealousy of parliament in behalf rf p ornament, 
its own and the subject’s jirivileges. The battle had been 
fought and gained ; the statute-book , as it become s 

tjgp,; the voice of petition, complaint, or remonstrance is 
seldom to be traced in the Journals ; the crown in return 
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desists altogether, not merely from the threatening or objur- 
gatory tone of the Stuarts, but from that dissatisfaction some- 
times apparent in the language of William ; and the vessel 
seems riding in smooth water, moved by other impulses, and 
liable perhaps to other dangers, than those of the ocean- wave 
and the tempest. The reigns, accordingly, of Anne, George I., 
and George II., afford rather materials for dissertation, than 
consecutive facts for such a work as the present ; and may 
be sketched in a single chapter, though by no means the 
least important, which the reader^s study and reflection must 
enable him to fill up. Changes of an essential nature were 
in operation during the sixty years of these three reigns, as 
well as in that beyond the limits of this undertaking, which 
in length measures them all ; some of them greatly en- 
hancing the authority of the crown, or rather of the executive 
government, while others had so opposite a tendency, that 
philosophical speculators have not b^i uniform in determin- 
ing on which side was the sway of the balance.^ 

No clear understanding can be acquired or the political 
history of England without distinguishing, with some accu- 
racy of definition, the two great parties of whig and tory. 
But this is not easy ; because those denominations being 
sometimes.appHed to factions in the state, intent on their own 
Distinctive aggrandizement, sometimes to the principles they 
Sf whigr entertained or professed, have become equivocal, and 
and tories. means, at all periods and on all occasions, 

present the same sense ; an ambiguity which has been in- 
creased by the lax and incorrect use of familiar language. 
We may consider the words, in the first instance, as expres- 
sive of a political theory or principle, applicable to the English 
government. They were originally employed at the time of 
the bill of exclusion, though the distinction of the parties they 
denote is evidently at least as old as the long parliament. 

in the 

la..l£Saalakikj^ as.ia ■ihQae.jQtkx.ias.^utiQS^.JKl^^ 

favourer of unlimited monarchy vras not a tory, neither was 
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a republican a whig. Lord Clarendon was a tory, Hobbes 
was not ; bishop Hoadley was a whig, Milton was not. Bijt 
they differed mainly in this; that to a t^ory thR.x;ona4 <:Hri.QI3,? 
inasmuch as it was the constitution, was an ultifuaj:§ joj^t, 
hgypili whijcklife never fi:om,whicLht?.thQyghtit 

aito^ethgjcJq[ip^QSsibJe.ta^ wherjeas.acwJ% dej^tD^4,,all 

^jrips of government subordinate to the public good, and there- 

they should cease to proniQte that ob- 
ject. Within those bounds which he, as well as his antagonist, 
meant not to transgress, and rejecting all unnecessary inno- 

Uioat, the Jjory.aa^^yer&ion to it. ^lie on^ l^ved to djeacaat 
mi liberty and the rights of mankind, the other on the mis- 
chiefs of sedition and the rights of kings. ho:^^, as 

I have said, c^rnj^tt^^^commom pjdwciple, the maintenance of 
the constitution, yet this made the privileges of the subject, 
that Jthe^crowuja preiogative, his peciiliar care. Hence it 
SSSlued Jikdy jthaU thraugh^^jassion ani circumatence> the 

tory might aid in establishing despotism, or the whig in sub- 
verting; monarchy* The former was generally; hostile to the 
liberty of the press, and to freedom of inquiry, especially in 
xeligiou ;"lEhe iattex-iheii: friend,. The priijiciple of the one, 
in short, was amelioration; of the other, ^ymservato 
But the distinctive characters of whig and tory were less 
plainly seen, after the Revolution and act of settle- changp, 
ineiit, in relation to the crown, than to some other uuT(‘byar. 
parts of our polity. Xhe tory was ardently,.wantLin 
the hist place, the supporter of the church in as much pre- 
eminmice and power as he could give it. For the churches 
^<e, when both seemed as it wei e on one plank, he sacrificed 
his loyalty ; for her he was always ready to persecute the 
catholic, and if the times permitted not to persecute, yet to 
restrain and discountenance the non-conformist. He came 
unwillingly into the toleration, which the whig held up as one 
of the great trophies of the Revolution. The whig s purnja d 
at the haughty language of the church, andtil^ted the dis- 
senters wim inoderatTonu, ^Svour. TfitiTdis- 

tinction subsisted long after the two parties had shifted their 
ground as to civil liberty and royal power. Again, a 
predilection for the territorial aristocracy, and for a govern- 
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ment chiefly conducted by their influence, a jealousy of new 
ngien, of the mercantile interest, of the commonalty, never 
failed to mark the genuine tory. It has been common to 
speak of the whigs as an aristocratical faction. Doubtless 
the majority of the peerage from the Revolution downwards 
to the death of George IL were of that denomination. But 
this is merely an instance wherein the party and the principle 
are to be distinguished. The natural bias of the aristocracy 
is towards the crown ; but, except ill most part of the reign 

with the whig party. 
No one who reflects on the motives which are likely to influ- 
ence the judgment of classes in society, would hesitate to 
predict that an English house of lords would contain a larger 
proportion of men inclined to the tory principle than of the 
opposite school ; and we do not find that experience contra- 
dicts this anticipation. 

It will be obvious that I have given to each of these poli- 
tical principles a moral character; and have considered them 
as they would subsist in upright and conscientious men, not 
as we may find them in the dregs of Romulus,’^ suflFocated 
by selfishness or distorted by faction. The whigs appear to 
have taken a far more comprehensive view of the natuie and 
ends of civil society; their principle is more virtuous, more 
flexible to the variations of time and circumstance, more 
congenial to large and masculine intellects. But it may pro- 
bably be no small advantage, that the two parties, or rather 
the sentiments which liave been presumed to actuate them, 
should have been jingled, as we find them, in the complex 
mass of the English nation, whether the proportions may 
or not have been always such as we might desire. TheyJbljar 
some ajsialpgy to the t\yo forces which retain the planetary 
^gdie^s jn their orbits ; the annihilatiaujof one would disperse 

other would^hag them to a 
(;e||f|;e. And, though I cannot reckon these old appellations 
by* any means characteristic of our political factions in the 
nineteenth century, the names whig and tory are often well 
applied to individuals. 'Nor can it be otherwise ; since they 
are founded not on.l.Y JiP_9Mr„laiKS_ .aP(L.hi§lory. with wffiF' 
mosthave some acquaintance, but in the._div.ere itiea. of. CQH- 
temaerament generally subsisting ammig 

mankind. 
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It is however one tiling to prefer the whig prineiple, an- 
other to justify, as an advocate, the party which bore that 
name. SjQi I.hpld 

them far more fricudly to the great interests of the common- 
wealth than their adversaries. But, in truth, the peculiar cir- 
cumstances of these foui^feigns after the Revolution, the spirit 
of faction, prejudice, and animosity, above all, the desire of ob- 
taining or retaining power, which, if it be ever sought as a 
means, is soon converted into an end, threw both parties very 
often into a false position, and gave to each the language and 
sentiments of the other; so that the two principles are rather 
to be traced in writings, and those not wholly of a temporary 
nature, than in the dc'bates of parliament. reigns of 

William and Anne, the wbigs, speulung of them g^jgeraUy 
as a great pal•4^y, had preserved tlieir original character un- 
iinj)aire(l far more than .thek opponents. All that had passed 
in the former reign served to humble the tories, and to en- 
fe(‘ble their principle. The Revolution itself, and the votes 
upon which it was founded, the bill of recognition in 1090, 
the r(‘peal of the non-resisting test, the act of settlenumt, the 
oath of abjuration, were solemn adjudications, as it were, 
against their creed. They todk away the old argument, that 
the letter of the law was on their side. If this indeed were 
all usurpation, the answer was ready; but those who did not 
care to make it, or by their submission put it out of their 
])ower, were compelled to sacrifice not a little of that which 
had entered into the definition of a tory. Vet even this had 
not a greater effect than that systematic jealousy and dislike 
of the administration, which made them encroach, according 
to ancient notions, and certainly their own, on ihe j)reroga- 
tive of William. They learned in this no unpleasing lesson 
to popular assemblies, to magnify their own privileges and 
the rights of the people. This tone was often assumed by 
the friends of the exiled family, and in them it was without 
any dereliction of their object. It was natuial that a Jaco- 
bite should use popular topics in order to thwart and subvert 
an usurping government. His faith was to the crown, but 
to the crown on a right head. In a tory who voluntarily 
submitted to the reigning prince, such an opposition to the 
prerogative was repugnant to the maxims of his creed, and 
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placed him, as I have said, in a false position. This is of 
course applicable to the reigns of George 1. and II., ;and in 
a greater degree in proportion as the tory and jacobite were 
more separated than they had been perhaps under William. 

The tories gave a striking proof how far they might be 
brought to abandon their theories, in supporting an address 
to the queen that she would invite the princess Sophia to take 
up her residence in England ; a measure so unnatural as 
well as imprudent, that some have ascribed it to a subtlety 
of politics which I do not comprehend. But we need not, 
perhaps, look farther than to the blind rage of a party just 
discarded, who, out of pique towards their sovereign, made 
her more irreconcilably their enemy, and while they hoped 
to brand their opponents with inconsistency, forgot that the 
imputation would redound with tenfold force on themselves. 
The whigs justly resisted a proposal so little called for at that 
time ; but it led to an act for the security of the succession, 
designating a regency in the event of the queen’s decease, 
and providing that the actual parliament, or the last, if none 
were in being, should meet immediately, and continue for six 
months, unless dissolved by the successor."^ 

In the conduct of this party, generally speaking, we do not, 
I think, find any abandonment of the cause of liberty. The 
whigs appear to have been zealous for bills excluding place- 
men from the house, or limiting their numbers in it ; and the 
abolition of the Scots privy council, an odious and despotic 
tribunal, was owing in a great measure to the authority ot 
lord Somers, t In these measures however the tories gene- 
rally co-operated ; and it is certainly difficult in the history 


• 4 Anne, c. 8. Pari. Hist. 457. et 
post. Burnet. 429. 

f 6 Anne, c. 6. Pari. Hist 613. So- 
merville, 296. Hardw. Papers, u. 473. 
Cunningham attests the zeal of the whigs 
for abolishing the Scots privy council, 
though he is wrong in leckoning lord 
Cowper among them whose name appears 
in the protest on the other side; ii. 135, 
&c. The distinction of old and modern 
whigfi appeared again in this reign ; the 
former professing, and in general feeling, 
a more steady attachment to the principles 
of civil liberty. Sir Peter King, sir 
Joseph Jekyll, Mr. Wortley, Mr. Hamp- 


den, and the historian himself, were of 
this description ; and consequently did 
not always support Godolphin. P. 210, 
&c. Mr, Wortley brought in a bill, which 
passed the commons in 1710, for voting 
by ballot. It was opposed by Wharton 
and Godolphin in the lords, as dangerous 
to the constitution, and thrown out. 
Wortley, he says, went the next year to 
Venice, on purpose to inquire into the 
effects of the ballot, which prevailed uni- 
versally in that republic. P. 285. I have 
since learned that no trace of such a bill 
can be found in the Journals ; yet I think 
Cunningham must have had some fouri- 
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of any nation, to separate the influence of sincere patriotism 
from that of animosity and thirst of power. But one me- 
morable event in the reign of Anne gave an oppor- 
tunity for bringing the two theories of govern- 
ment into collision, to the signal advantage of that 
which the whigs professed ; I mean the impeachrn ent 

* Though, with a view to the interests 
^ their ministry, tliis prosecution was very unadvised, and 
has been deservedly censured, it was of high importance in a 
constitutional light, and is not only the most authentic exposi- 
tion, but the most authoritative ratification, of the principles 
upon which the Revolution is to be defended.* 

The charge against Sacheverell was, not for impugning 
what was done at the Revolution, which he affected to vindi- 
cate, but for maintaining that it was not a case of resistance 
to tile supreme power, and consequently no exception to his 
tenet of an unlimited passive obedience. The manners <;>£ 

ia tka Jlafoktioii, couwe 

Ee siiuauttly Uiaiputtid, asseiit..dii» kwf^lneaa^^^m gr^at 

(Uncrgjencies, or what is called in q)o)j,ti <g %j(^ec^ ssi fy^ of taking 
OOmJSaiMSlikJiaii:— a delfcate matter to treat of at any 


(Uition for liis circumstatitial assertion. 
The ballot, however, was j)rohal)ly meant 
to l)e in j)arlianieiit, not, or not wholly, 
in elections. 

[On searchin^T the Journals, I find 
a hill “ to i)revent bribery, corruption, 
and other indecent practices, in electing 
of members to serve in parliament,” or- 
dered to l)ehrf)u^ht in, 17 th Jan, 1708-9. 
Nothliifr further appears in this session ; 
but in the next, a hill with the same title 
is brought in, 15th Feh. 1 709-10, and read 
a second time, Feb. 18th; but no more 
appears about it. Mr. Wortley’s name 
does not appear among those wlio were 
ordered to bring in either of these bills. 

I have also found in a short tract, en- 
titled “ A Patriot’s Proposal to the Peo- 
ple of England,” 1705, a recommendation 
of election by ballot. It is highly de- 
mocratical in its principle, but came a 
full century too soon. I’lie proceedings 
of the house of commons in the Ayles- 
bury case seem to have produced it. 


It seems, therefore, that I was mis- 
taken in supposing the bill Pnentioned by 
C'unningham to have respected the mode 
of voting in parliament. — 1845.] 

* Pari. Hist. vi. 805. Burnet, 537. 
State Trials, xv. 1. It is said in Coxe’s 
Life of Marlborough, iii. 141., that Marl- 
borough and Somers were against this 
prosecution. lliis w^-itcr goes out of 
his way to make a false and impertinent 
remark on the managers of the impeach- 
ment, as giving encouragement by their 
speeches to licentiousness and sedition. 
Id. 

[Cunningham says that Marlborough 
wi s for prosecution at law, rather than 
impeachment ; Somers against both : ii, 
277. Harley spoke against the impeach- 
ment, as unworthy of the house, but con- 
demned Sacheverell’s sermon as foolish, 
callingita “circumgyration of incoherent 
words; ” which, the historian says, some 
thought was the character of hU oi*rn 
speech. Vol. ii. p. 285.-^1845.] 
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time^ and not least so by ministers of state and law officers 
of the crown, in the very presence, as they knew, of their 
sovereign.* We cannot praise too highly their speeches upon 
this charge ; some shades, rather of discretion than discord- 
ance, may be perceptible ; and we may distinguish the warmth 
of Lechmere, or the openness of Stanhope, from the caution 
of Walpole, who betrays more anxiety than his colleagues to 
give no offence in the highest quarter ; but in every one the 
same fundamental principles of the whig creed, except on whicli 
indeed the impeachment could not rest, are unambiguously 
proclaimed. “ Since we must give up our right to the laws 
and liberties of this kingdom,’^ says sir Joseph Jekyll, or, 
which is all one, be precarious in the enjoyment of them, and 
hold them only during pleasure, if this doctrine of unlimited 
non-resistance prevails, the commons have been content to 
undertake this prosecution.^’ t — “ The doctrine of unlimited, 
unconditional, passive obedience,” says Mr. Wal|)o]e, “ was 
first invented to support arbitrary and despotic power, and 
was never promoted or countenanced by any government that 
had not designs some time or other of making use of it.’^t 
And thus general Stanhope still more vigorously : ‘‘ As to 
the doctrine itself of aksolute non-resistance, it should seem 
needless to prove by arguments that it is inconsistent wnth 
the law of* reason, with the law of nature, and with the prac- 


* “ The tnanagers appointed by the 
house of commons,” sajs an ardent Ja- 
cobite, “ behaved with all the insolence 
imaginable. In their discourse they 
boldly asserted, even in her imjesty’s 
presence, that, if |^he right to the crown 
was hereditary and indefeasible, the 
prince bejond seas, meaning the king, 
and not the queen, had the legal title to 
it, she having no claim thereto, but what 
she owed to the pseople ; and that by the 
Revolution principles, on whicli the con- 
stitution was founded and to which the 
laws of the land agreed, the people might 
turn out or lay ai^de their sovereigns as 
they saw eapse, ^ Though, no doubt of 
it, there was^ great deal of truth in these 
assertions, it is ^easy to be believed that 
the queen was not well pleased to hear 
them maintained, even in her own pre- 
sence and in so solemn a manner, before 
such a great concourse of her subjects. 


For, though princes do cherish these and 
the like doclrincs, whdst they stive as 
the means to adv.iiue themsel\ts to a 
croun, yet, being once possessed theitot, 
they have as little •satislaetiou in them as 
those who succeed by an liei editary un 
questionable title.” Lockhart Fapcis, i. 
312. 

It is probable ei oiigh th it the last 
remark has its weight, and that the queen 
did not wholly like the speeches of some 
of the managers ; and ) et nothing can 
be more ceitaiii than that she owed hei 
crown m the first instance, and the pie- 
servation of it at that \ery time, to those 
insolent doctrines which wounded her 
royal car ; and that the genuine loyalists 
would soon have lodged her in tlie 
Tower. 

f State Trials, xv. 95. 

i Id. 115. 
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tice of all ages and countries. Nor is it very material what 
the opinions of some particular divines, or even the doctrine 
generally preached in some particular reignsi may have been 
concerning it. It is sufficient for us to know what the prac- 
tice of the church of England *has been, when it found itself 
oppressed. And indeed one may appeal to the practice of all 
churches, of all states, and of all nations in the world, how 
they behaved themselves when they found their civil and 
religious constitutions invaded and oppressed by tyranny. 
I believe we may further venture to say, that there is not at 
this day subsisting any nation or government in the world, 
whose first original did not receive its foundation either from 
resistance or compact ; and as to our purpose, it is equal if 
the latter be admitted. For wheiever compact is admitted, 
there must be admitted likewise a light to defend the rights 
accruing by such compact. To argue the municipal laws of 
a count! y in this case is idle. Those laws were only made 
for the common course of things, and can never be understood 
to have been designed to defeat the end of all laws whatso- 
evei ; which would be the consequence of a nation's tamely 
submitting to a violation of all their divine and human 
rights.”* Mr. Lechmere argues to the samer purpose in yet 
stronger terms, t 

But, if these managers for the commons were explicit in 
their assertion of the whig principle, the counsel for Sache- 
verell by no means unfurled the opposite banner with equal 
courage. In this was chiefly manifested the success of the 
foirner. His advocates had recourse to the petty chicane of 
arguing that he had laid down a general rule of obedience 
without mentioning its exceptions, that the Revolution was a 
case of necessity, and that they fully approved what was done 
therein. at thait 

pg)t:][iap^ .naveLha&JBamatUBa& .tory 

writers ; that xes i stanc a ,,1 q, , tlx a.,.aupreme ^w 
u,tterIyiP^^q p. Au. y,p^ ^ ^ ^ hut, tha t , ihamprem e 

and cQ| ; pjpqn&. l This is of itself a descent from the high 

♦ State Trials, 127. t State Trials, 196, 2S9. It is observed 

t Id. 61 . by Cunningham, p. 28 6 ., that Sacheverell's 

VOL. U. B B 


370 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XVI. 


ground of toryism, and would not have been held by the 
sincere bigots of that creed. Though specious, however, the 
argument is a sophism, and does not meet the case of the 
Revolution. For, though the supreme power may be said to 
reside in the legislature, yet the preroofative within its due 
limits is just as much part of the constitution, and the ques- 
tion of resistance to lawful authority remains as before. Evcmi 
if this resistance had been made by the two houses of parlia- 
ment, it was but the case of the civil war, which had been 
explicitly condemned by more than one statute of Charles 11. 
But, as Mr. Lechmere said in reply, it was undeniable that 
the lords and commons did not join in that resistance at tlie 
revolution as part of the legislative and supreme power, but 
as part of the collective body of the nation.* And sir .John 
Holland had before observed, that there was a resistance 
at the revolution was most plain, if taking up arms in ^York- 
shire, Nottinghamshire, Cheshire, and almost all the coimti(‘s 
of England ; if the desertion of a prince’s own troops to aii 
invading prince, and turning their arms against tludr som'- 
reign, be resistance.”! It might in fact have hecm asked 
whether the dukes of Leeds and Shrewsbury, then sitting in 
judgment on Sacheverell and (who afterwards voted him 
not guilty), might not have been convicted of treason, if the 
prince of Orange had failed of success?! The advocates in- 
deed of the prisoner made so many concessions as amounted 
to an abandonment of all the general question. They relied 
chiefly on numerous passages in the homilies, and most 
approved writers of the Anglican church, asserting the duty 
of unbounded passive obedience. But the managers eluded 


counsel, except Plilpps, were ashamed of 
him ; which is really not far from the 
case. “ The doctor,” says Lockhart, 
“employed sir Simon, afterwards lord 
Harcourt, and sir Constantine Phipps, as 
his counsel, who defended him the best 
way they could, though they were hard 
put to it to maintain the hereditary right 
and unlimited do0rine of non-resistance, 
and not comlemn the revolution. And 
the truth on it these are so inconsist- 
ent with* one another, that the chief 
arguments alleged in this and other pa- 
rallel cases came to no more than this ; 
that the revolution was an exception from 


the nature of government in general, and 
the constitution and laws of Bntain in 
particular, which necessity in that par- 
ticular case made expedient and lawful.” 
Ibid. 

* State Trials, 407. 
f Id. 110. 

I Cunningham says that the duke of 
Leeds spoke strongly in favour of the 
revolution, though he voted Sachevertll 
not guilty. P. 298. Lockhart observts, 
that he added success to necessity, as an 
essential point for rendering the revolu- 
tion lawful. 
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these in their reply with decent respect. * The lords voted 
Sacheverell guilty by a majority of 67 to 59 ; several voting 
on each side rather according to their present faction than 
their own principles. They passed a slight sentence, inter- 
dicting him only from preaching for three years. This was 
deemed a sort of triumph by his adherents ; but a severe 
punishment on one so insignificant would have been mis- 
placed ; and the sentence may be compared to the nominal 
damages sometimes given in a suit instituted for the trial of 
a great right. 

The shifting combinations of party in the reign of Anne, 
which affected the original distinctions of whig and focvoiuMon 
tory, thougli generally known, must be shortly no- /ir/under"^*' 
ticed. The queen, whose understanding and fitness 
for government were below mediocrity, had been attached to 
the tories, and bore an antipathy to her predecessor. Her 
first ministry, her first parliament, gave presage of a govern- 
ment to be wholly conducted by that party. But this pre- 
judice was counteracted by the persuasions of that celebrated 
favourite, the wife of Marlborough, wlio, probably from some 
personal resentments, had thrown her influence into the scale 
of the whigs. The well-known records of their conversation 
and correspondence present a strange picture of good-natured 
feebleness on one side, and of ungrateful insolence on the 
other. But the interior of a court will rarely endure- daylight. 
Tliough Godolphin and Marlborough, in whom the queen 
reposed her entire confidence, had been thought tories, they 


* The homilies are so much more 
vehement against resistance than Sa- 
chcveiell was, that it would have been 
awkward to pass a rigorous sentence on 
him. In fact, he or any other clergy- 
man had a right to preach the homily 
against rebellion instead of a sermon. As 
to their laying down general rules without 
adverting to the exceptions, an apology 
which the managers set up for them, 
it was just as go^ for Sacheverell ; and 
the homilies expressly deny all possible 
exceptions. Tiliots(»l^had a plan of drop- 
ping these old compositions, which in 
some doctrinal points, as well as in the 
tenet of non-resistance, do not represent 
the sentiments of the modern church, 
though, in a general wa>, it subscribes to 
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them. But the times were not ripe for 
this, or some other of that good prelate’s 
designs. Wordsworth’s Eccles. Biog. 
vol. vi. The quotations from the homilies 
and other approved works by Sacheverell’s 
counsel aie irresistible, and must have 
increased the party spirit of the clergy, 
“ No conjuncture of circumstances what- 
ever,” says bishop Sanderson, “ can make 
that expedient to be done at any time 
that is of itself, and in the kind, unlawful. 
For a man to take up arms offensive or 
defensive against a lawful sovereign, being 
a thing m its nature simply and de toto 
genere unlawful, may not be done by any 
man, at any time, in any case, upon any 
colour or pretence whatsoever.” State 
Trials, 231. 

2 
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became gradually alienated from that party, and communicated 
their own feelings to the queen. The house of commons very 
reasonably declined to make an hereditary grant to the latter 
wit of the revenues of the post-office in 1702 , when he had 
performed no extraordinary services ; though they acceded to 
it without hesitation after the battle of Blenheim. * This 
gave some offence to Anne ; and the chief tory leaders in the 
cabinet, Rochester, Nottingham, and Buckingham, displaying 
a reluctance to carry on the war with such vigour as Marl- 
borough knew to be necessary, were soon removed from 
office. Their revengeful attack on the queen, in the address 
to invite the princess Sophia, made a return to power hopeless 
for several years. Anne, however, entertained a desire very 
natural to an English sovereign, yet in which none but a 
weak one will expect to succeed, of excluding chiefs of parties 
from her councils. Disgusted with the tories, she was loth 
to admit the whigs ; and thus Godolphin’s administration, 
from 1704 to I7O8, was rather sullenly supported, some- 
times indeed thwarted, by that party. Covvper was made 
chancellor against the queen’s wishes t ; but the junto, as it 
was called, of five eminent whig peers, Somers, Halifax, 
Wharton, Orford, and Sunderland, were kept out through 
the queen’s dislike, and in some measure, no question, through 
Godolphin’s jealousy. They forced themselves into the cabi- 
net about I7O8 ; and elfected the dismissal of Harley and 
St. John, who, though not of the regular tory school in con- 
nexion or principle, had already gone along with that faction 
in the late reign, and were now reduced by their dismissal to 
unite with it. t The whig ministry of queen Anne, so often 


* Pari. Hist. vi. 57. They did not 
scruple, however, to say what cost nothing 
but veracity and gratitude, that Marl- 
borough had retrieved the honour of the 
nation. This was justly objected to, as 
reflecting on the late king, but carried by 
180 to 80. Id. 58. Burnet. 

f Coxe’s Marl^rough, i. 483. Mr. 
Smith was ch^sen'speaker by 248 to 205, 
a slender majority; but some of the 
ministerial party seem to have thought 
him t )o much a whig. Id. 485. Pari. 
Hist. 450, The whig pamphleteers were 
long hostile to Marlborough. 


^ Burnet rather gently slides over 
these jealousies between Godolphin and 
the whig junto ; and Tindal, his mere 
copyist, is not worth mentioning. But 
Cunningham’s history, and still more the 
letters publhhed in Coxe’s Life of Marl- 
borough, show better the state of party 
intrigues ; which the Parliamentary His- 
tory also illustrates, as well as many 
pamphlets of the time. Somerville has 
carefully compiled as much as was known 
when he wrote. 
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talked of, cannot in fact be said to have existed more than 
two years, from I7O8 to her previous administration 

having been at first tory, and afterwards of a motley com- 
plexion, though depending for existence on the great whig 
interest which it in some degree proscribed. Every one 
knows that this ministry was precipitated from power through 
the favourite’s abuse of her ascendancy, become at length 
intolerable to the most forbearing of queens and mistresses, 
conspiring with another intrigue of the bed-chamber, and the 
popular clamour against SachevereH’s impeachment.* It 
seems rather an humiliating proof of the sway which the 
feeblest prince enjoys even in a limited monarchy, that the 
fortunes of Europe should have been changed by nothing 
more noble than the insolence of one waiting-woman and the 
cunning of another. It is true that this was effected by 
throwing the weight of the crown into the scale of a powerful 
faction ; yet the house of Bourbon would probably not have 
reigned beyond the Pyrenees, but for Sarah and Abigail at 
queen Anne’s toilet, t 


* [If we may believe Swift, the queen 
had become alienated from the duchess 
of Mailhoroiigh as far back as her ac- 
cession to the throne ; the ascendant of 
the latter being what “ her majesty had 
neither patience to bear nor spirit to sub- 
due." Memoirs relating to the (’bange 
in the Queen’s Ministry. But ('oxe seems 
to refer the commencement of the cold 
ness to 1706. Life of Marlborough, 
p. 151. — I845.j 

i [“It is most certain, that when the 
queen first began to change her servants. 
It was not from a dislike of things but of 
persons, and those persons a very small 
number." Swift’s Inquiry into the Be- 
haviour of the Queen’s last Ministry. 
Though this authority is not always 
trustworthy, 1 incline to credit what is 
here said, confirmed by bis private letters 
to Stella at this time. “ It was the issue,” 
he goes 011 to inform us, “of SachevercU’s 
trial which encouraged her to proceed so 
far. She then determined to dissolve 
parliament, having previously only de- 
signed to turn out one family. The 
whigs on this resolved to resign, which 
she accepted unwillingly from Somers 
and Cow per, both of whom, especially 
the former, she esteemed as much as her 
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nature was capable of." Her scheme 
was moderate and comprehensive, from 
which she never departed till near her 
death. She became very difficult to ad- 
vise out of the opinion of having been 
too much diiccted. “So that few mi- 
nisters had ever pet haps a harder game 
to play, between the jealousy and discon- 
tents of his [Oxford’s] friends on one 
side, and the management of the queen’s 
temper on the other.” llis friends were 
anxious for fuither changes, with which 
he was not unwilling to comply, had not 
the duchess of Somerset’s influence been 
employed. The queen said, if she might 
not choose her own servants, she could 
not sec what advantage she had got from 
the change of ministiy ; and so little was 
her heart set upon a tory administration, 
that many employments in court and 
country, and a gieat majority of all com- 
missions, remained in the hands of the 
other party. She lost the government 
the vote on lord Nottingham’s motion, 
and seemed so little displeased, that she 
gave her hand to Somerset (who had 
voted against the court) to lead lier out. 
But during her illness in the winter of 
1713, the whigs were on the alert, which, 
he sa>s, was so represented to her, that 
3 
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Tile object of the war, as it is commonly called, of the 
War of the Grand Alliance, commenced in 1702, was, as ex- 
luccesBion. pr^sscd ill ail address of the house of commons, for 
preserving* the liberties of Europe and reducing the exorbitant 
power of France. * The occupation of the Spanish dominions 
by the duke of Anjou, on the authority of the late king’s will, 
was "assigned as its justification, together with the acknow- 
ledgment of the pretended prince of Wales as successor to his 
father James. Charles, archduke of Austria, was recognised 
as king of Spain ; and as early as 1705 the restoration of 
that monarchy to his house is declared in a speech from the 
throne to be not only safe and advantageous, but glorious to 
England, t Louis XIV. had perhaps at no time much hope 
of retaining for his grandson the whole inheritance he claimed; 
and on several occasions made overtures for negotiation, but 
such as indicated his design of rather sacrificing the detached 
possessions of Italy and the Netherlands than Spain itself and 
the Indies, t After the bjittle of Oudenarde, however, and 
the loss of Lille in the campaign of I7O8, the exhausted state 
of France and discouragement of his court induced him to 
acquiesce in the cession of the Spanish monarchy as a basis 
of treaty. In the conferences of the Hague in 1709> he 
struggled for a time to preserve Naples and Sicily ; but 
ultimately admitted the terms imposed by the allies, with the 
exception of the famous thirty-seventh article of the prelimi- 
naries, binding him to procure by force or persuasion the 
resignation of the Spanish crown by his grandson within two 
months. This proposition he declared to be both dishonour- 
able and impracticable ; and, the allies refusing to give way, 
the negotiation was broken olf. It was renewed the next 
year at Gertruydenburg ; but the same obstacle still proved 
insurmountable. § 


“ she laid aside all schemes of reconciling 
the two^ opposite interests, and entered 
on a firm resolution of adliering to Uie 
old English prinipiples.” I'his passage 
is to he considered with a view to what 
we learn from other quarters about the 
“old English principles;” which, whe- 
ther Swift was aware of it or no, meant 
with many nothing less than the restora- 
tion of the house of Si^uart. — 1845.] 


* Pari. Hist. vi. 4. 
f Nov. 27. Pari. Hist. 477. 

I Coxe’s Marlborough, i. 453., ii. HO. 
Cunningham, ii. 52. 83. 

§ Mimoires de Torcy, vol. ii. passim. 
Coxe’s Marlborough, vol. iii. Boling- 
broke’s Letters on History, and Lord 
Walpole’s Answer to them. Cunning- 
ham. Somerville, 840. 
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It has been the prevailing opinion in modern times that 
|the English ministry, rather against the judgment of their 
lallies of Holland, insisted upon a condition not indispensable 
|to their security, and too ignominious for their fallen enemy 
accept. Some may perhaps incline to think that, even had 
Philip of Anjou been suffered to reign in Naples, a possession 
rather honourable than important, the balance of power would 
not have been seriously affected, and the probability of durable 
peace been increased. This, however, it was not necessary 
to discuss. The main question is as to the power which the 
allies ])ossessed of securing the Spanish monarchy for the 
archduke, if they had consented to waive the thirty-seventh 
article of the preliminaries. If indeed they could have been 
considered as a single potentate, it was doubtless possible, by 
means of keeping up great armies on the frontier, and by the 
d(‘livery of cautionary towns, to have ])revented the king of 
France from lending assistance to his grandson. But, self- 
interested and disunited as confederacies generally are, and 
as the grand alliance had long since bt*come, this aj)peared a 
very dangerous course of policy, if Louis should be playing 
an und(‘rhand game against his engagements. And this it 
was not then unreasonable to siisp(*ct, even if w<» should 
believe, in despite of some plausible authorities, that he was 
really sincere in abandoning so favourite an interest. The 
obstinate adherence of (lodolphin and Somers to the prelimi- 
naries may j)ossibly have been erroneous; but it by no means 
deserves the reproach that has been unfairly bestowed on it; 
nor can the wings be justly charged with ])rotrarting the war 
to enrich Marlborough, or to secure themselves in power. * 


* The late biographer of Marlborough 
asserts tliat he was against breaking otl 
the conferences in 1709, thougli clearly 
for insisting on the cession of Spain, (lii. 
40.) Godolphin, Somers, ami the whigs 
in general, expected Louis XIV. to yield 
the thirty-seventh article. Cow))er, how- 
ever, was always doubtful of this. Id. 
17 (>. 

It is very liard to pronounce, as it ap- 
pears to me, on the great problem of 
Louis’s sincerity in this negotiation. No 
decisive evidence seems to have been 
brought on the contrary side. The most 
remarkable authority that way is a pas- 
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sage in the Memoires of St. Phelipe, iii. 

who certainly asserts that the king 
of France had, vvitlioiit the knowledge of 
any of his ministers, assured his giandson 
of a continued support. But the ques- 
tion returns as to St. I^Inlipe’s means of 
knowing so important a secret. On the 
other hand, I cannot discover in the 
long correspondence between madame de 
Maintenon and the princesse des Ursins 
the least corroboration of these suspicions, 
but much to the contrary effect. Nor 
docs Torcy drop a word, though writing 
when all was over, by which we should 
infer that the court of Versailles had any 
4 
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The conferences at Gertruydenburg were broken off in 
Treaty of becEusc an absolutc security for the 

peace broken evacuation of Spain by Philip appeared to be want- 
ing j and within six months a fresh negotiation was 
secretly on foot, the basis of which was his retention of that 
kingdom. For the administration presided over by Godol- 
phin had fallen meanwhile ; new counsellors, a new parlia- 
ment, new principles of government. The tories had from 
the beginning come very reluctantly into the schemes of the 
grand alliance ; though no opposition to the war had ever 
been shown in parliament, it was very soon perceived that 
the majority of that denomination had their hearts bent on 
Renewed pcacc. * But iostcad of renewing the negotiation in 

fheToJy concert with the allies (which indeed might have 

government, impracticable), the new ministers fell upon the 
course of a clandestine arrangement, in exclusion of all the 
other powers, which led to the signature of preliminaries in 
September, 171 Ij and afterwards to the public congress of 
Utrecht, and the celebrated treaty named from that town. 
Its chief provisions are too well* known to be repeated. 

The arguments in favour of a treaty of pacification, which 
should abandon the great point of contest, and leave Philip 
in possession of Spain and America, were neither few nor 


other hopes left in 1709, than what still 
lingered in their heart from the deter- 
mined spirit of the Castilians themselves. 

It appears by the Memoires de Noailles, 
iii. 10. (edit. 1777), that Louis wrote to 
Philip, 26th Nov. 170S, hinting that he 
must reluctantly gi\e him up, in answer 
to one wherein tire latter had declared 
that he would not quit Spain while he 
had a drop of blood in his \eins. And 
on the French ambassador at Madrid, 
Araelot, remonstrating against the aban- 
donment of Spain, with an evident inti- 
mation that Philip could not support 
himself alone, the king of France an- 
swered that he must end the war at any 
price. 15th April, 1709. Id. 34. In 
the next year, after 4he battle of Sara- 
gosa, which seehie^ to turn the scale 
wholly against Philip, Noailles was sent 
to Madrid, in order to persuade that 
prince to abandon the contest. Id. 107. 
There were some in France who would 
even have accepted the thirty-seventh 


article, of whom madame de Maintenon 
seems to have been. I’. 117. We may 
perhaps think that an explicit offer of 
Naples, on the part of the allies, would 
have changed the scene ; nay, it seems as 
if Louis would have been content at this 
time with Sardinia and Sicily. P. 108. 

• A contemporary historian of remark- 
able gravity observes: “It was strange to 
see how much the desire of French wine, 
and the dearness of it, alienated many 
men from the duke of Marlborough’s 
friendship.” Cunningham, ii. 220. The 
bard drinkers complained that they were 
poisoned by port ; these formed almost a 
party ; Dr. Aldrich, dean of Christchurch, 
surnamed the priest of Bacchus, Dr. 
Hatcliff, general Churchill, &c. “ And 

all the bottle companions, many physi- 
cians, and great numbers of the law- 
yers and inferior clergy, and, in fine, the 
loose women too, were united together 
in the faction against the duke of Marl- 
borough.” 
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inconsiderable. 1 . The kingdom had been impoverished by- 
twenty years of uninterruptedly augmented taxation ; 
the annual burthens being triple in amount of those 
paid before the Revolution. Yet, amidst these sa- 
orifices, we had the mortification of finding a debt 
rapidly increasing, whereof the mere interest far exceeded 
the ancient revenues of the crown, to be bequeathed, like an 
hereditary curse, to unborn ages. * Though the supplies had 
been raised with less difficulty than in the late reign, and the 
condition of trade was less unsatisfactory, the landed pro- 
prietors saw with indignation the silent transfer of their 
wealth to new men, and almost hated the glory that was 
brought by their own degradation, t Was it not to be feared 
that they might hate also the Revolution, and the protestant 
succession that depended on it, when they tasted these fruits 
it had borne ? Even the army had been recruited by violent 
means unknown to our constitution, yet such as the continual 
loss of men, with a population at the best stationary, had 
perhaps rendered necessary, t 

U. The prospect of reducing Spain to the archduke’s obe- 
dience was grown unfavourable. It was at best an odious 
work, and not very defensible on any maxims of national 
justice, to impose a sovereign on a great people in despite 
of their own repugnance, and what they deemed their loyal 
obligation. Heaven itself might shield their righteous cause, 
and baffle the selfish rapacity of human politics. But what 
was the state of the war at the close of I7IO? The sur- 


* ['Hie national debt, 31st Dec. 1714, 
amounted, according to Chalmers, to 
50,644,306/. Sinclair makes it .52, 1 45,363/. 
But about half of this was temporary 
annuities. The whole expenses of the 
war are reckoned by the former writer at 
65,853,799/. The interest of the debt was, 
as computed by Chalmers, 2,811,903/. ; 
by Sinclair, 3,35 1,. 358/. — 1845.] 

t [“ Power,” says Swift, “ which, ac- 
cording to the old maxim, was used to 
follow land, is now gone over to money ; 
so that, if the war continue some years 
longer, a landed man will he little better 
than a farmer of a rack rent to the army 
and to the public funds.” Examiner, 
No. 13., Oct. 1710. — 1845] 
f A bill was attempted in 1704 to re- 


cruit the army by a forced conscription 
of men from each pai.sh, but laid aside 
as unconstitutional. BoyePs Reign of 
Queen Anne, p. 123. It was tried again 
in 1707 with like success. P. 319. But 
it was resolved instead to bring in a bill 
for raising a sufficient number of troops 
out of such persons as have no lawful 
calling or employment. Stat. 4 Anne, 
c. 10. ParJ. Hist. 335. ITie parish 
officers were thus enabled to press men 
for the land service; a method hardly 
more unconstitutional than the former, 
and liable to enormous abuses. The act 
was temporary, but renewed several times 
during the war. It was afterwards re- 
vived in 1757 (30 Geo. 2. c, 8.), but 
never, I believe, on any later occasion. 
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render of 7000 English under Stanhope at Brihuega had 
ruined the aSairs of Charles, which in fact had at no time 
been truly prosperous, and confined him to the single pro- 
vince sincerely attached to him, Catalonia. As it was cer- 
tain that Philip had spirit enough to continue the war, even 
if abandoned by his grandfather, and would have the support 
of almost the entire nation, what remained but to carry on a 
very doubtful contest for the subjugation of that extensive 
kingdom? In Flanders, no doubt, the genius of Marl- 
borough kept still the ascendant ; yet France had her lAibius 
in Villars ; and the capture of three or four small fortresses 
in a whole campaign did not presage a rapid destruction of 
the enemy’s power. 

3. It was acknowledged that the near connexion of the 
monarchs on the thrones of FVance and Spain could not be 
desired for Europe. Yet the experience of ages had shown 
how little such ties of blood determined the policy of courts; 
a Bourbon on the throne of Spain co\dd not but assert the 
honour, and even imbibe the prejudices, of fiis subjects ; and 
as the two nations were in all things opposite, and must 
clash in their public interests, there was little reason to fear 
a subserviency in the cabinet of Madrid, which, even in 
that absolute monarchy, could not be displayed against the 
general sentiment. 

4. The death of the emperor Joseph, and election of the 
archduke Charles in his room, which took place in the spring 
of 171 1 ) changed in no small degree the circumstances of 
Europe. It was now a struggle to unite the Spanish and 
Austrian monarchies under one head. Even if England might 
have little interest to prevent this, could it be indifferent to 
the smaller states of Europe that a family not less ambitious 
and encroaching than that of Bouibon should be so enormously 
aggrandized ? France had long been to us the only source 
of apprehension ; but to some states, to Savoy, to Switzer- 
land, to Venice, to the principalities of the Empire, she might 
justly appear a very necessary bulwark against the aggres- 
sions of Austria. The alliance could not be expected to con- 
tinue faithful and unanimous, after so important an alteration 
in the balance of power. 

t5. The advocates of peace and adherents of the new 
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ministry stimulated the national passions of England by 
vehement reproaches of the allies. They had thrown, it was 
contended, in despite of all treaties, an unreasonable propor- 
tion of expense upon a country not directly concerned in their 
quarrel, and rendered a negligent or criminal administration 
their dupes or accomplices. We were exhausting our blood 
and treasure to gain kingdoms for the house of Austria which 
insulted, and the best towns of Flanders for the States-General 
who cheated us. The barrier treaty of lord Townshend was 
so extravagant, that one might wonder at the presumption of 
Holland in suggesting its articles, much more at the folly of 
our government in acceding to them. It laid the foundation 
of endless dissatisfaction on the side of Austria, thus reduced 
to act as the vassal of a little republic in her own territories, 
and to keep up fortresses at her own expense, whicJi others 
wei e to occupy. It might be anticipated that, at some time, 
a sovereign of that house would be found more sensible to 
ignominy than to danger, who would remove this badge of 
humiliation by dismantling the fortifications which were thus 
to be defended. Whatever exaggeration might be in these 
clamours, they were sure to pass for undeniable truths with 
a people jealous of foreigners, and prone to believe itself 
imposed upon, from a consciousness of general ignorance and 
credulity. 

These arguments were met by answers not less confident, 
though less successful at the moment, than they have been 
deemed convincing by the majority of politicians in later ages. 
It was denied that the resources of the kingdom were so much 
enfeebled ; the supplies were still raised without difficulty ; 
commerce had not declined ; public credit stood high under 
the Godolphin ministry; and it was especially remarkable that 
the change of administration, notwithstanding the prospect of 
peace, was attended by a great fall in the price of stocks. 
France, on the other hand, was notoriously reduced to the 
utmost distress ; and, though it were absurd to allege the 
misfortunes of our enemy by way of consolation for our own, 
yet the more exhausted of the two combatants was naturally 
that which ought to yield ; and it was not for the honour of 
our free government that we should be outdone in magnani- 
mous endurance of privations for the sake of the great in- 
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terests of ourselves and our posterity by the despotism we so 
boastfully scorned. * The king of France had now for half 
a century been pursuing a system of encroachment on the 
neighbouring states, which the weakness of the two branches 
of the Austrian house, and the perfidiousness of the Stuarts, 
not less than the valour of his troops and skill of his generals, 
had long rendered successful. The tide had turned for the 
first time in the present war ; victories more splendid than 
were recorded in modern warfare had illustrated the English 
name. Were we spontaneously to relinquish these great 
advantages, and, two years after Louis had himself consented 
to withdraw his forces from Spain, our own arms having 
been in the mean time still successful on the most important 
scene of the contest, to throw up the game in despair, and 
leave him far more the gainer at the termination of this 
calamitous war, than he had been after those triumphant 
canfpaigns which his vaunting medals commemorate ? Spain 
of herself could not resist the confederates, even if united in 
support of Philip ; which was denied as to the provinces 
composing the kingdom of Aragon, and certainly as to Cata- 
lonia ; it was in Flanders that Castile was to be conquered ; 
it was France that we were to overcome ; and now that her 
iron barrier had been broken through, when Marlborough 
was preparing to pour his troops upon the defenceless plains 
of Picardy, could we doubt that Louis must in good earnest 
abandon the cause of his grandson, as he had already pledged 
himself in the conferences of Gertruydenburg ? 

S. It was easy to slight the influence which the ties of 
blood exert over kings. Doubtless they are often torn 
asunder by ambition or wounded pride. But it does not follow 
that they have no efficacy ; and the pi actice of courts in 
cementing alliances by intermarriage seems to show that they 
are not reckoned indiflferent. It might however be admitted 
that a king of Spain, such as she had been a hundred years 
before, would probably be led by the tendency of his ambition 


* Every contempcirary writer bears 
testimony to the exhaustion of France, 
rendered still more deplorable by the 
unfavourable season of 1 709, which pro- 
duced a famine Madame de Mainte- 
non’a letters to the princesse des Ursins 


are lull of the public misery, which she 
did not soften, out of some vain hope 
that her inflexible correspondent might 
relent at length, and prevail on the king 
and queen of Spam to abandon their 
throne. 
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into a course of policy hostile to France. But that monarchy 
had long been declining : great rather in name and extent of 
dominion ‘than intrinsic resources, she might perhaps rally 
for a short period under an enterprising minister ; but with 
such inveterate abuses of government, and so little progres- 
sive energy among the people, she must gradually sink lower 
in the scale of Europe, till it might become the chief pride 
of her sovereigns that they were the younger branches of the 
house of Bourbon. To cherish this connexion would be the 
policy of the court of Versailles ; there would result from it 
a dependent relation, an habitual subserviency of the weaker 
power, a family compact of perpetual union, always opposed 
to Great Britain. In distant ages, and after fresh combina- 
tions of the European commonwealth should have seemed 
almost to efface the recollection of Louis XIV. and the war 
of the succession, the Bourbons on the French throne might 
still claim a sort of primogenitary right to protect the dignity 
of the junior d>ranch by interference with the affairs of Spain; 
and a late posterity of those who witnessed the peace of 
Utrecht might be entangled by its improvident concessions. 

3. That the accession of Charles to the empire rendered 
his possession of the Spanish monarchy in some degree less 
desirable, need not be disputed; though it would not be easy 
to prove that it could endanger England, or even the smaller 
states, since it was agreed on all hands that he was to be 
master of Mdan and Naples. But against this, perhaps 
imaginary, mischief the opponents of the treaty set the risk of 
seeing the crowns of France and Spain united on the head of 
Philip. In the years I 7 II and VJ\^ the dauphin, the duke 
of Burgundy, and the duke of Berry were swept aw^ay. An 
infiint stood alone between the king of Spain and the French 
succession. The latter was induced, with some unwilling- 
ness, to sign a renunciation of this contingent inheritance. 
But it was notoriously the doctrine of the French court that 
such renunciations were invalid ; and the sufferings of Europe 
were chiefly due to this tenet of indefeasible royalty. It was 
very possible that Spain would never consent to this union, 
and that a fresh league of the great powers might be formed 
to prevent it; but, if we had the means of permanently sepa- 
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rating the two kingdoms in our hands, it was strange policy 
to leave open this door for a renewal of the quarrel. 

But whatever judgment we may be disposed to form as to 
the political necessity of leaving Spain and America 
in the possession of Philip, it is impossible to justify 
managed. coursc of that negotiation which ended in the 

peace of Utrecht. It was at best a dangerous and inauspi- 
cious concession, demanding every compensation that could be 
devised, and which the circumstances of the war entitled us 
to require. France was still our formidable enemy ; the 
ambition of Louis was still to be dreaded, his intrigues to be 
suspected. That an English minister should have thrown 
himself into the arms of this enemy at the first overture of 
negotiation ; that he should have renounced advantages upon 
which he might have insisted ; that he should have restored 
Lille, and almost attempted to procure the sacrifice of Tour- 
nay, that throughout the whole correspondence and in all 
personal interviews with Torcy he should ha^je shown the 
triumphant que^n of Great Britain more eager for peace than 
her vanquished adversary ; that the two courts should have 
been virtually conspiring against those allies, without whom 
we had bound ourselves to enter on no treaty; that we should 
have withdrawn our troops in the midst of a campaign, and 
even seized upon the towns of our confederates while we left 
them exposed to be overcome by a superior force ; that we 
should have first deceived those confederates ^by the most 
direct falsehood in denying our clandestine treaty, and then 
dictated to them its acceptance, are facts so disgraceful to 
Bolingbroke, and in somewhat a less degree to Oxford, that 
they can hardly be palliated by establishing the expediency of 
the treaty itself. * 

For several years after the treaty of Ryswick the intrigues 
of ambitious and discontented statesmen, and of a 
the Ja^o- misled faction in favour of the exiled family, grew 
much colder ; the old age of James and the infancy 

* [Bolingbrol^e owns, in his Letters on on the contrary, from his correspondence, 
the Study of History, Letter viii , that that the strength of this opposition at 
the peace of Utrecht was not what it home was the only argument he used 
should have been, and that France should with Torcy to save Tournay and other 
have given up more ; but singularly lays places, as far as he cared to save them at 
the blame of her not having done so on all. — 1845 .] 
those who opposed the peace. It appears, 
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of his son being alike incompatible with their success. The Ja- 
cobites yielded a sort of provisional allegiance to the daughter 
of their king, deeming her, as it were, a regent in the heir’s 
minority, and willing to defer the consideration of his claim 
till he should be competent to make it, or to acquiesce in her 
continuance upon the throne, if she could be induced to 
secure his reversion. * Meanwhile, under the name of Tories 
and high-churchmen, they carried on a more dangerous war 
by sapping the bulwarks of the revolution-settlement. The 
disaffected clergy poured forth sermons and libels, to impugn 
the principles of the whigs or traduce their characters. 
Twice a year especially, on the 30th of January and £9th of 
May, they took care that every stroke upon rebellion and 
usurpation should tell against the expulsion of the Stuarts 
and the Hanover succession. They inveighed against the 
dissenters and the toleration. They set up pretences of 
loyalty towards the queen, descanting sometimes on her 
hereditary right, in order to throw a slur on the settlement. 
They drew a transparent veil over their designs, which might 
screen them from prosecution, but could not impose, nor was 
meant to impose, on the reader. Among these the most 
distinguished was Leslie, author of a periodical sheet called 
the Rehearsal, printed weekly from 170 : 1 ^ to 1703 ; and as 
he, though a non-juror, and unquestionable Jacobite, held 
only the same language as Sadie verell, and others who 
affected obedience to the government, we cannot much be 
deceived in assuming that their views were entirely the 
same, t 

The court of St. Germains, in the first years of the queen, 
preserved a secret connexion with Godolphin and gompofthe 
Marlborough, though justly distrustful of their sin- e,Vp.ige m 
cerity ; nor is it by any means clear that they made 
any strong professions, t Their evident determination to 

* It is evident from Maepborson’s liberty with her own arms had not yet 
Papers, that all hopes of a present re- come into vogue; or rather Leslie was 
storation in the reign of Anne were given too mere a bigot to practise it. He 
up in England. They soon revived, how- wholly for arbitrary power; but the 
ever, as to Scotland, and grew stronger common stuff of his journal is h^h- 
about the time of the union. church notions of all descriptions. This 

f The Rehearsal is not written in such could not win many in the reign of 
a manner as to gain over many prose- Anne. 

lytes. ITie scheme of fighting against j: Maepherson, i. 608. If Carte’s anec- 
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r^uee the power of France, their approximation towards the 
whig^ the averseness of the duchess to Jacobite principles, 
taught at length that unfortunate court how little it had to 
expect from such ancient friends. The Scotch Jacobites, on 
the other hand, were eager for the young king’s immediate 
restoration ; and their assurances finally produced his unsuc- 
cessful expedition to the coast in I7O8. * This alarmed the 
queen, who at least had no thoughts of giving up any part of 
her dominions, and probably exasperated the two ministers, t 
Though Godolphin’s partiality to the Stuart cause was always 
suspected, the proofs of his intercourse with their emissaries 
are not so strong as against Marlborough ; who, so late as 
171 1 > declared himself more positively than he seems hitherto 
to have done in favour of their restoration, t But the extreme 
selfishness and treachery of his character makes it difficult to 
believe that he had any further view than to secure himself 
in the event of a revolution which he judged probable. His 
interest, which was always his deity, did not lie in that direc- 
tion ; and his great sagacity must have perceived it. * 

A more promising overture had by this time been made to 
foMherSo- claimant from an opposite quarter. Mr. 

Harley, about the end of 1710> sent the abbe Gaultier 


dotes are true, which is very doubtful, 
Godolphin, after he was turned out, de- 
clared his concern at not having restored 
the king ; that he thought Harley would 
do it, but by French assistance, which he 
did not intend ; that the tories had al- 
ways distressed him, and his administra- 
tion had passed in a struggle with the 
whig junto. Id, 170. Somerville says, 
he was assured t^iat Carte was reckoned 
credulous and ill-informed by the Jaco- 
bites. P. 273^ It seems, indeed, by some 
passages in Macpherson’s Papers, that 
the Stuart agents either kept up an in- 
tercour^l with Godolphin, or pretended 
to do sd. Vol. ii. 2. et post. But it is 
evident that they had no confidence in 
him. 

It must be observed, however, that 
foifd Dartmouth, in on Burnet, 

repeatedly intimatea ’^Godolphin’s 

secret objek^t In his minisitry was the re- 
storation of the house of Stuart, and that 
with this view he suffered the act of 
security in Scotland to pass, which raised 
such a clamour that he ws^ forced to 


close with the whigs in order to save 
himself It is said also by a very good 
authority, lord Hardwicke, (note on 
Burnet, Oxf. edit. v. 352.,) that there 
was something not e^fey to be accounted 
for in the conduct of the ministry, pre- 
ceding the attempt on Scotland in 1708; 
giving us to understand in the subsequent 
part of the note that Godolphin was sus- 
pected of connivance with it. And this 
is confirmed by Ker of Kersland, who 
directly charges the treasurer with ex- 
treme remissness, if not something worse. 
Memoirs, i. 54. See also Lockhart’s 
Commentaries (in Lockhart Papers, i. 
308.). Yet it seems almost impossible 
to suspect Godolphin of such treachery, 
not only towards the protestant succes- 
sion, but his mistress herself. 

* Maepherson, ii. 74. et post Hooke’s 
Negotiations. Lockhart's Commentaries. 
Ker of Kersland’s Memoirs, i. 45. 
Burnet Cunningham. Somerville. 

f Burnet 502. 

I Maepherson, ii. 158. 228, 283. ; and 
see Somerville, 272. 
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to marshal Berwick (natural aon of James II. by Marl- 
borough’s sister), with authority to treat about the re- 
storation ; Anne of course retaining the crown Tor her life, 
and securities being given for the national religion and liber- 
ties. The conclusion of peace was a necessary condition. 
The Jacobites in the English parliament were directed in con- 
sequence to fall in with the court, which rendered it decidedly 
superior. Harley promised to send over in the next year a* 
plan for carrying that design into effect. But neither at that 
time, nor during the remainder of the queen’s life, did this 
dissembling minister take any further measures, though still 
in strict connexion with that party at home, and with the 
court of St. Germains.* It was necessary, he said, to pro- 
ceed gently, to make the army tbeir own, to avoid suspicions 
which would be fatal. It w^as manifest that the course of his 
administration was wholly inconsistent with his professions j 
the friends of the house of Stuart felt that he betrayed, though 
he did not delude, them ; but it was the misfortune of this 
minister, or rather the just and natural reward of crooked 
counsels, that those he meant to serve could neither believe 
in his friendship, nor forgive his appearances of enmity. It 
is doubtless not easy to pronounce on the real intentions of 
men so destitute of sincerity as Harley and Marlborough ; 
but, in believing the former favourable to the protestant suc- 
cession, which he had so eminently contributed To establish, 
we accede to the judgment of those contemporaries who were 
best able to form one, and especially of the very Jacobites 
with whom he tampered. And this is so powerfully con- 
firmed by most of his public measures, his averseness to the 
high tories, and their consequent hatred of him, his irrecon- 
cilable disagreement with those of his colleagues who looked 
most to St. Germains, his frequent attempts to renew a con- 
nexion with the whigs, his contempt of the Jacobite creed of 
government, and the little prospect he could have had of 
retaining power on such a revolution, that, so far at least as 
may be presumed from what has hitherto become public, 
there seems no reason for counting the earl of Oxford among 


* Memoirs of Berwick, 1778 (English Commentaries, p. 868. Macphcrson, sub 
translation). And compare Lockhart’s ann. 1712 and 1718, passim. 

VOL. II. C C 
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those from whom the house of Hanover had any enmity to 

apprehend.* 

The pretender, meanwhile, had friends in the tory govern- 
ment more sincere probably and zealous than Oxford. In 
the year lord Bolingbroke, the duke of Buckingham', 
president of the council, and the duke of Ormond, were en- 
gaged in this connexion.! The last of these being in the 


• The pamphlets on Harley’s side, 
and probably written under bis inspcc> 
tion, for at least the first year after his 
elevation to power, such as one entitled 
“ Faults on both Sides,” ascribed to 
Richard Harley, his relation, (Somers 
Tracts, xii. 678.,) “ Spectator’s Address 
to the Whigs on occasion of the Stab- 
bing Mr. Harley,” or the “ Secret 
History of the October Club,” 1711 (I 
believe by De Foe), seem to have for 
their object to reconcile as many of the 
whigs as possible to his administration, 
and to display his aversion to the violent 
tories. There can be no doubt that his 
first project was to have excluded the 
more acrimonious whigs, such as Whar- 
ton and Sunderland, as well as the duke 
of Marlborough and his wife, and coa- 
lesced with Cowper and Somers, both of 
whom were also in favour with the queen. 
But the steadiness of the whig party, and 
their resentment of his duplicity, forced 
him into the opposite quarters, though 
he never lost sight of liis schemes for 
reconciliation. 

'I'he dissembling nature of this unfor- 
tunate statesman rendered his designs 
suspected. The whigs, at least in 1713, 
in their correspondence with the court of 
Hanover, speak of him as entirely in the 
Jacobite interestv Maepherson, ii. 472. 
509. Cunningham, who is not on the 
whole unfavourable to Harley, says, that 
** men of all parties agreed in conclud- 
ing that his designs were in the Pre- 
tender’s favour. And it is certain that he 
affected to have it fought so.” P. 303. 
Lockhart also bears witness to the reli* 
ance placed on hini!|»by the Jacobites, and 
argues with some plausibility (p. 377.) 
that the duke Hamilton’s appointment 
as ambassador to France^ In 1712, must 
have been designed to further their ob- 
ject ; though he beliieved that the death 
of that nobleman, in a duel with lord 
Mohun, just as he was setting out for 
Paris, put a stop to the scheme, and 


“ questions if it was ever heartily re-as- 
sumed by lord Oxford.” — “ This I know, 
that his lordship, regretting to a friend of 
mine the duke’s death, next day after it 
happened, told him, that it disordered all 
their schemes, seeing Great Britain did 
not afford a person capable to discharge 
the trust which was ccfmmitted to Ins 
grace, which sure was somewhat very 
extraordinary ; and what other than the 
king’s restoration could there be of so 
very grent importance, or require such 
dexterity in managing, is not easy to ima- 
gine. And indeed it is more than pro- 
bable that before his lordship could pitch 
upon one he might depend on in such 
weighty matters, the discord and division 
which happened betwixt him and the 
other ministers of state diverted or sus- 
pended his design of serving the king.” 
Lockhart’s Commentaries, p. 410. But 
there is more reason to doubt whether 
this design to serve the king ever ex- 
isted. 

I If we may trust to a book printed 
in 1717, with the title, “Minutes of 
Monsieur Mesnager’s Negotiations with 
the Court of England towards the Close 
of the last Reign, written by himself,” 
that agent of the French cabinet entered 
into an arrangement with Bolingbroke in 
March, 1712, about the Pretender. It 
was agreed that Louis should ostensibly 
abandon him, but should not be obliged, 
in case of the queen’s death, not to use 
endeavours for his restoration. Lady 
Masliam was wholly for this; but owned 
“ the rage and irreconcilable aversion of 
the greatest part of the common people 
to her (the queen’s) brother was grown 
to a height.” But I must confess that, 
although Maepherson has extracted the 
above passage, and a more judicious 
writer, Somerville, quotes the book freely 
as genuine, (Hist, of Anne, p. 581, &c.,) 
I found in reading it what seemed to me 
the Wrongest grounds of suspicion. It 
b printed in England, without a word of 
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command of the army, little glory as that brought him, might 
become an important auxiliary. Harcourt, the chancellor, 
though the proofs are not, I believe, so direct, has always 
been reckoned in the same interest. Several of the leading 
Scots peers, with little disguise, avowed their adherence to 
it ; especially the duke of Hamilton, who, luckily perhaps 


preface to explain how such important 
secrets came to Jbe divulged, or by what 
means the book was brought before the 
world; the correct information as to En- 
glish customs and persons frequently be- 
trays a native pen ; the truth it contains, 
as to Jacobite intrigues, might have trans- 
pired from other sources, and in the main 
was pretty well suspected, as the Report 
of the Secret Committee on the Impeach- 
ments in 1715 shows ; so that, upon the 
whole, I cannot but reckon it a forgery 
in order to injure the tory leaders. [In 
a note on Swift’s Works, vol. xxv, p. 37. 
(1779), it is said, on the authority of 
Savage, that “ no .such book was ever 
printed in the French tongue, from 
which it is impudently said to be trans- 
lated as Mesnager’s Negotiations.” And, 
on reference to Savage’s poem, entitled 
False Historians, 1 find this couplet : — 

“ Some usurp name>i — an English garreteer, 
From minutes forg’d, is Monsieur Mesnager.” 

I think that the book has been ascribed 
to Defoe. —1845.] 

But however this may be, we find 
Bolingbroke in correspondence with the 
Stuart agents in the latter part of 1712. 
Macpherson, 366. And his own corre- 
spondence with lord Strafford shows his 
dread and dislike of Hanover. (Bol. 
Corr. ii. 487. et alibi.) The duke of 
Buckingham wrote to St. Germains in 
July that year, with strong expressions 
of his attachment to the cause, and 
pressing the necessity of the prince’s 
conversion to the protestant religion. 
Macpherson, 327. Ormond is men- 
tioned in the duke of Berwick’s letters 
as in correspondence with him ; and 
Lockhart says there was no reason to 
make the least question of his affection 
to the king, whose friends were conse- 
quently well pleased at his appointment 
to succeed Marlborough in the command 
of the army, and thought it portended some 
good designs in favour of him. Id. 376. 

Of Ormond’s sincerity in this cause 
there can ifkieed be little doubtf^ but 
there is almost as much reason to su.spect 

C C 


that of Bolingbroke as of Oxford ; ex- 
cept that, having more rashness and less ‘ 
principle, he was better fitted for so dan- 
gerous a counter-revolution. But in 
reality he had a perfect contempt for the 
Stuart and tory notions of government, 
and would doubtless have served the 
house of Hanover with more pleasure, if 
his prospects in that quarter had been 
more favourable. It appears that in the 
session of 1714, when he had become lord 
of the ascendant, he disappointed the 
zealous royalists by his delays as much as 
his more cautious rival had done before. 
Lockhart, 470. This writer repeatedly 
asserts that a majority of the house of 
commons, both in the parliament of 1710 
and that of 1713, wanted only the least 
encouragement from the court to have 
brought about the repeal of the act of 
settlement. But I think this very doubt- 
ful ; and I am quite convinced that the 
nation would not have acquiesced in it. 
Lockhart is sanguine, and ignorant of 
England. 

It must be admitted that part of the 
cabinet were steady to the protestant 
succession. Lord Dartmouth, lord Pow- 
lett, lord Trevor, and the bishop of 
London were certainly so; nor can there 
be any reasonable doubt, as I conceive, of 
the duke of Shrewsbury. On the other 
side, besides Ormond, Harcourt, and 
Bolingbroke, were the duke of Bucking- 
ham, sir William Wyndham, and pro- 
bably Mr. Bromley, [Tlie impression 
which Bolingbroke’s letter to sir William 
Wyndham leaves on the mind, is, that, 
having no steady principle of action, he 
had been ^1 along fluctuating between 
Hanover and St. Germains, according to 
the prospect he saw of standing well 
with one or the other, and in a great de- 
gree, according to the politics of Oxford, 
being determined to take the opposite 
line. But he had never been able to 
penetrate a more dissembling spirit than 
his own. This letter, as is well known, 
though written in 171 7, was not published 
till after Bolingbroke’s death. — 1845.] 

2 
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for the kingdom, lost his life in a duel, at the moment when 
he was setting out on an embassy to France. The rage ex* 

E ressed by that faction at his death betrays the hopes they 
ad entertained from him. A strong phalanx of tory mem- 
bers, called the October Club, though by no means entirely 
Jacobite, were chiefly influenced by those who were such. In 
the new parliament of 171 ^> the queen’s precarious health 
excited the Stuart partisans to press forward with more zeal. 
The masque was more than half drawn aside ; and, vainly 
urging the ministry to fulfil their promises while yet in time, 
they cursed the insidious cunning of Harley and the selfish 
cowardice of the queen. Upon her they had for some years 
relied. Lady Masham, the bosom favourite, was entirely 
theirs ; and every word, every look of the sovereign, had 
been anxiously observed, in the hope of some indication that 
she would take the road which affection and conscience, as 
they fondly argued, must dictate. But, whatever mciy have 
been the sentiments of Anne, her secret was never divulged, 
nor is there, as I apprehend, however positively the contrary 
is sometimes asserted, any decisive evidence whence we may 
infer that she even intended her brother’s restoration.* The 


• It is sai^ that the duke of Leeds, 
who was now in the Stuart interest, had 
sounded her in 1711, but with no suc- 
cess in discovering her intention. Mac- 
pherson, 212. The duke of lluckingham 
pretended, in the above-mentioned letter 
to St. Germains, June, 1712, that he had 
often pressed the queen on the subject of 
her brother's restoration, but could get 
no other answer than, “ You see he does 
not make the leilst step to oblige me;” 
or, “ He may thank himself for it ; he 
knows I always loved him better than 
the other.” Id. 328. This alludes to 
the pretender’s pertinacity, as the writer 
thought it, in adhering to his religion ; 
and it may be very questiona\|le, whether 
he had ever such i^nversation with the 
queen at all. But, if te had, it does not lead 
to the supposition, tnat under all circum- 
stances she me<htated hia restoration. If 
the book under the name Of Mesnager is ge- 
nuine, which I much doubt, Mrs. Masham 
had never been able to elicit any thing 
decisive of W majesty’s inclinations; 
nor do any of the Stuart ct^respondents 
in Maepherson pretend to know her in- 


tentions with certainty. The following 
passage in Lockhart seems rather more 
to the purpose : — On his coming to 
parliament in 1710, with a “ high mo- 
narchical address,” which he had procured 
from the county of Edinburgh, “ the 
queen told me, though I had almost al- 
ways opposed her measures, she did not 
doubt of my afiPection to her person, and 
hoped I would not concur in the design 
against Mrs. Masham, or for bringing 
over the prince of Hanover. At first 1 
was somewhat surprised, but, recovering 
myself, I assured her I should never be 
accessary to the imposing any hardship 
or affront upon hipr; and as for the prince 
of Hanover, her majesty might judge 
from the addre&s I had read, that I should 
not be acceptable to my constituents if I 
gave my consent for bringing over any 
of that family, either now or at any time 
hereaftetr. At that she smiled, and I 
withdrew; and then she said to the duke 
(Hamilton), she believed 1 was an honest 
man wd a fair dealer ; and the duke re- 
pliec^he could assure heif 1 liked her 
majesty and all her father’s bairns.” 
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weakest of mankind have generally an instinct of self-pre- 
servation which leads them right, and perhaps more than 
stronger minds possess ; and Anne could scarcely help 
perceiving that her own deposition from the throne would be 
the natural consequence of once admitting the reversionary 
right of one whose claim was equally good to the possession. 
The assertors of hereditary descent could acquiesce in her 
usurpation no longer than they found it necessary for their 
object ; if her life should be protracted to an ordinary dura- 
tion, it was almost certain that Scotland first, and afterwards 
England, would be wrested from her impotent grasp. Yet, 
though I believe the queen to have been sensible of this, it is 
impossible to pronounce with certainty that, either through 
pique against the house of Hanover, or inability to resist her 
own counsellors, she might not have come into the scheme of 
altering the succession. 

But, if neither the queen nor her lord treasurer were in- 
clined to take that vigorous course which one party demanded, 
they at least did enough to raise just alarm in the other; and 
it seems strange to deny that the protestant succession was in 
danger. As lord Oxford’s ascendancy diminished, the signs 
of impending revolution became less equivocal. Adherents 
of the house of Stuart were placed in civil and military trust ; 
an Irish agent of the pretender was received in the character 
of envoy from the court of Spain ; the most audacious mani- 
festations of disaffection were overlooked.* Several even in 


P.317. It appears in subsequent parts 
this book that Lockhart and his 
friends were confident of the queen’s in- 
clinations in the last year of her life, 
though not of her resolution. 

The truth seems to be, that Anne was 
very dissembling, as Swift repeatedly 
says in his private letters, and as feeble 
and timid persons in high station gene- 
rally are ; that she hated the house of 
Hanover, and in some measure feared 
them ; but that she had no regard for 
the pretender (for it is really absurd to 
talk like Somerville of natural affection 
under all the circumstances), and feared 
him a great deal more than the other; 
that she had, however, some ^icruples about 
his right, which were counterbalanced by 
her attachment to the church of En{^1and ; 
consequently, that she was wavering 

c c 


among opposite impulses, but with a pre- 
dominating timidity which would have 
probably kept her from any change. 

* The duchess of Gordon, in June, 
1711, sent a silver medal to the faculty 
of advocates at Edinburgh, with a head 
on one side, and the inscription, Cujus 
est ; on the other, the British isles, with 
the word Ileddite. The dean of faculty, 
Dundas of Arniston, presented this 
medal ; and there seems jeason to believe 
that a majority of the advocates voted for 
its reception. Somerville, p. 452. Bo- 
lingbroke, in writing on the subject to a 
friend, it must be owned, speaks of the 
proceeding with due disapprobation. 
Bolingbroke Correspondence, i. 343. 
No measures, however,^ere taken to 
mark the court’s displeasure. 

« Nothing is more certain,” says Bo- 
3 
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parliament spoke with contempt and aversion of the house of 
Hanover.* It was surely not unreasonable in the whig party 
to meet these assaults of the enemy with something beyond 
the ordinary weapons of an opposition. They affected no ap- 
prehensions that it was absurd to entertain. Those of the 
opposite faction, who wished well to the protestant interest, 
and were called Hanoverian tories, came over to their side, 
and joined them on motions that the succession was in 
danger.t No one hardly, who either hoped or dreaded the 
consequences, had any doubts upon this score ; and it is only 
a few moderns who have assumed the privilege of setting 


lingbroke, in his letter to sir William 
Wyndhara, perhaps the ^finest of his 
writings, “ than this truth, that there 
was at that time no formed design in the 
party, whatever views some paiticular 
men might have, against his majesty’s 
accession to the throne.” P. 22. This 
is in effect to confess a great deal ; and 
in other parts of the same letter, he 
makes admissions of the same kind : 
though he sajsthat he and other tories 
had determined, before the queen’s death, 
to have no connexion with the pretender, 
on account of his religious bigotry. 

r. 111. 

♦ Lockhart 'gives us a speech of sir 
William Whlteiock in 1714, bitterly in- 
veighing against the elector of Hanover, 
who, he hoped, would never come to the 
crown. Some of the whigs cried out on 
this that he should be brought to the 
bar ; when Whitclock said he would not 
recede an inch ; he hoped the queen 
would outlive that prince, and in com- 
parison to her he did not value all the 
princes of Germany one farthing. P.4G9. 
Swift, in “ Some Free Thoughts upon the 
Present State of Affairs,” 17H, speaks 
with much contempt of the house of 
Hanover and its sovereign ; and sug- 
gests, in derision, that the infant son of 
the electoral prince might be invited to 
take up his residence in England. He 
pretends in this tra (|4 as in all his writ- 
ings, to deny entirely that there was the 
least tendency towards jacobitisra, either 
in any one of tlte n|inistry, or even any 
eminent individual out of it; but with 
so impudent a disregard to truth, that I 
am not perftc^ convinced of his own 
innocence as tinihat intrigue. Thus, in 
his Inquiry into the Behaviour of the 


Queen’s last Ministry, he says, “ I re- 
member, during the late treaty of peace, 
discoursing at several times with some 
very eminent persons of the opposite side 
with whom I had long acquaintance. I 
asked them seriously, w'hether they or 
any of their friends did m earnest be- 
lieve, or suspect, the queen or the mi- 
nistry to have any favourable regards 
towards the pretender? Ihey all con- 
fessed for themselves, that they believed 
nothing of the matter,” &c. He then 
tells us that he had the curiosity to ask 
almost every person in great employ- 
ment, whether they knew or had heard 
of any one particular man, except pro- 
fessed nonjurors, that discovered the least 
inclination towards the pretender ; and 
the whole number they could muster up 
did not amount to above five or six ; 
among whom one was a certain old lord, 
lately dead, and one a private gentleman, 
of little consequence and of a broken 
fortune, &c. (Vol. xv. p. 94. edit. 12md. 
1765.) This acute observer of mankind 
well knew that lying is frequently suc- 
cessful in the ratio of its eflfro liter y and 
extravagance. There arc, however, some 
passages in this tract, as in others written 
by Swift, in relation to that time, which 
serve to illustrate the obscure machina- 
tions of those famous last years of the 
queen. 

f On a motion in the house of lords 
that the protestant succession was in 
danger, April 5. 1714, the ministry had 
only a majority of 76 to 69, several 
bishops and other tories voting against 
them. Pari. Hist. vi. 1334. Even in 
the commons the division was but 256 
to 208. Id. 1347. 
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aside the persuasion of contemporaries upon a subject which 
contemporaries were best able to understand.* Are we then 
to censure the whigs for urging on the elector of Hanover, 
who, by a strange apathy or indifference, seemed negligent of 
the great prize reserved for him, or is the bold step of de- 
manding a writ of summons for the electoral prince as duke 
of Cambridge to pass for a factious insult on the queen, 
because, in her imbecility, she was leaving th^ crown to be 
snatched at by the first comer, even if she were not, as they 
suspected, in some conspiracy to bestow it on a proscribed 
heir ? f I am much inclined to believe that the great majo- 
rity of the nation were in favour of the protestaiit succession ; 
but, if the princess of the house of Brunswic had seemed to 
retire* from the contest, it might have been impracticable to 
resist a predominant faction in the council and in parliament ; 
especially if the son of Janies, listening to the remonstrances 


* Somerville has a <ieparate disserta- 
tion on the danger of the protestant suc- 
cession, intended to prove that it was in 
no danger at all, except through the vio- 
lence of the whigs in exasperating the 
queen. It is true that Lockhart’s Com- 
mentaries were not published at this 
time ; but he had Macpherson before 
liiin, and the Memoirs of Berwick, and 
eveij^ gave credit to the authenticity of 
Mesnager, which I do not. But this 
seiihihlc, and on the whole impartial 
writer, had contracted an excessive pre- 
judice against the whigs of that period as 
a party, though he seems to adopt their 
principles. His dissertation is a laboured 
attempt to explain away the most evident 
facts, and to deny what no one of either 
party at that time would probably have 
in private denied. 

f The queen was very ill about the 
close of 1713 ; in fact it became evident, 
as it had long been apprehended, that she 
could not live much longer. The Hano- 
verians, both whigs and tories, urged that 
pie electoral prince should be sent for; 
it was thought that whichever of the 
competitors should have the start upon 
her death would succeed in securing the 
crown. Macpherson, 385. 546. 557. et 
alibi. Can there be a more complete jus- 
tification of this measure, which Somer- 
ville and the tory writers treat as disre- 
spectful to the queen ? The Hanoverian 
envoy, Schutz, demanded the writ for 

c 


the electoral prince without his master’s 
orders ; but it was done with the advice 
of all the whig leaders, Id. 592., and with 
the sanction of the electress Sophia, who 
died immediately after. “ All who are for 
Hanover believe the coming of the elec- 
toral prince to be advantageous; all (hose 
against it arc frightened at it.” Id. 596. 
It was doubtless a critical moment ; and 
the court of Hanover might be excused 
for pausing in the choice of dangers, as 
the step must make the queen decidedly 
their enemy. She was greatly otlended, 
and foibad the Hanoverian minister to 
appear at court. Indeed slie wrote to 
the elec(!(^r, on May 19., expressing her 
disapprobation of the prince’s coming 
over to England, and “ her determination 
to oppose a project so contrary to her 
royal authority, however fatal the conse- 
quences may be.” Id. 621. Oxford and 
Bolingbroke intimate the same. Id. 593., 
and see Bolingbroke Correspondence, iv, 
512., a very strong passage. The mea- 
sure was given up, whether from unwil- 
lingness on the part of George to make 
the queen irreconcilable, or, as is at least 
equally probable, out of jealousy of his 
son. The former certainly disappointed 
his adherents by more apparent apathy 
than their ardour required ; which will 
not be surprising, when we reflect that, 
even upon the throne, he seemed to care 
very little about it, Macpherson, sub 
ann, 1714 . passim. 

: 4 
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of his English adherents, could have been induced to re- 
nounce a faith which, in the eyes of too many, was the 
sole pretext for his exclusion*, and was at least almost the 
only one which could have been publicly mtiintained with 
much success consistently with the general principles of our 
constitution. t . 

fThe queen’s death, which came at last perhaps rather 
Accession of morc. qulckly than was foreseen, broke for ever the 

fair prospects of her family. (^George L, unknown 
and absent, was proclaimed without a single murmur, as if 
the crown had passed iu the most regular descent. But this 
Whigs come was E momentarv cairn. The Jacobite party, reco- 

Into power. . • *1 i • r 

venng irom the first consternation, availed itseli oi 
its usual arms,, and of those with which the new king sup- 
plied it. Many of the tories who would have acquiesced in 
the act of settlement, seem to have looked on a leading share 
in the administration as belonging of right to what was called 
the church party, and complained of the formation of a 
ministry on the whig principle. In later times also, it has 
been not uncommon to censure George I. for governing, as 
it isf called, by a faction. Nothing can be more unreasonable 
than this reproach. Was he to select those as his advisers, 
who had been, as we know and as he believed, in a con- 
spiracy with his competitor ? Was lord Oxford, even if the 
king thought him fai^jiful, capable of uniting with any 


• He was strongly pressi^ by his 
English adherents to declare *imself a 
protestant. He wrote a very good an- 
swer. Maepherson, 436. Madame de 
Maintenon says, some catholics urged 
him to the same course, ” par une poli- 
tique poussec un peu trop loin.” Lettres 
a la Princesse des Ursins, ii 428. [See 
also BoHngbroke’s Letter to sir W. 
Wyndhatpi: “ I cannot forget, nor you 
either, what passed wlien, a little before 
the death of the queen, letters were con- 
veyed from the chevaJieT ^ several per- 
sons, to myself among oUiers. In the 
letter to me, the article of religion was 
so awkwardly hatldl^, that he made the 
principal motive of the confidence we 
ought to have in him to consist in his 
firm resolution to adhere to popery. The 
effect which this epistle had on me was 
tlie same which it had on those tories to 


whom I communicated it at that time — 
it made us resolve to have nothing to do 
with him.” It seems to have been a 
sine qua non with the tory leaders that 
the pretender should become a protest- 
ant. But others thought this an unrea- 
sonable demand. He would not even 
directly engage to secure the churches 
of England and Ireland, if we may be- 
lieve Bolingbroke. Id. — 1845.] 

t [The whigs relied upon the army, 
in case of a struggle. Somerville, 565. 
Swift, in his Free Thoughts on the pre- 
sent State of Affairs, written in the 
spring of 1714, speaks with indignation 
of the disaffection of the guards towards 
the queen; taking care, at the same time, 
to deny the least inclination on the part 
of the ministry towards a change of suc- 
cession. — 1845.] 
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public men, hated as he was on each side? Were not the 
tories as truly a faction as their adversaries, and as intolerant 
during their own power Was there not, above all, a 
danger that, if some of one denomination were drawn by 
pique and disappointment into the ranks of the Jacobites, the 
whigs, on the other hand, so ungratefully and perfidiously 
recompensed for their arduous services to the house of 
Hanover, might think all royalty irreconcilable with the 
principles of freedom, and raise up a republican party, of 
which the scattered elements were sufficiently discernible in 
the nation ?t The exclusion indeed of the whigs would 
have been so monstrous both in honour and policy, that the 
censure has generally fallen on their alleged monopoly of public 
offices.^ But the mischiefs of a disunited, hybrid ministry 
had Jbeen sufficiently manifest in the two last reigns ; nor 
could George, a stranger to his people and their constitution, 
have undertaken without ruin that most difficult task of 
balancing parties and persons, to which the great mind of 
William had proved unequal. Nor is it true that the tories, 
as such, were preserved ; those who chose to serve 1:he court 
met with court favour ; and in the very outset the few men 
of sufficient eminence, who had testified their attachment to 
the succession, received equitable rewards; but, most happily 
for himself and the kingdom, most reasonably according to 
the principles on which alone his thi^ne could rest, the first 
prince of the house of Brunswic gave a decisive preponderance 
in his favour to Walpole and Townshend above Harcourt and 
Bolingbroke. 


* The rage of the tory party against 
the queen and lord Oxford for retaining 
whigs in office is notorious from Swift’s 
private letters, and many other authori- 
ties. And Bolingbroke, in his letter to 
sir William Wyndham, very fairly owns 
their intention “ to fill the employ ments 
of the kingdom, down to the meanest, 
with tories.” — “ We imagined,” he pro- 
ceeds, “ that such measures, joined to the 
advantages of our numbers and our pro- 
perty, would secure us against all at- 
tempts during her reign; and that we 
should soon become too considerable not 
to make our terms in all events which 
might happen afterwards ; concerning 
which, to speak truly, I believe few or 


none of us had any very settled resolu- 
lution.” P. 11. It is rather amusing to 
observe that those who called themselves 
the tory or church patty, seem to have 
fancied they had a natural right to power 
and profit, so that an injury was done 
them when these rewaids went another 
way ; and I am not sure that something 
of the same prejudice has not been per- 
ceptible in times a good deal later. 

f Though no republican party, as I 
have elsewhere observed, could with any 
propriety be said to exist, it is easy to 
perceive that a certain degree of provoca- 
tion from the crown might have brought 
one together in no slight force. These 
two propositions arc perfectly compatible. 
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The strong symptoms of disaffection which broke out in a 
Great diMf mouths after the king’s accession, and which 
fection in the can be asctibed to no grievance, unless the formation 

kingdom. « i ~ i j 1. 

of a whig ministry was to be termed one, prove the 
taint of the late times to have been deep-seated and extensive.* 
The clergyjuin n)BnyJnstancfiS* pervejted* by, poUticaL sermons, 
tGeir influence oy^r tfie people^ who, while they trusted that 
firorriTiSGose fountains they could draw the living waters of 
truth, became the dupes of &ctious*Jiiea.and ^opbistiy* Thus 
encouraged,' the heir of the Stuarts landed in Scotland ; and 
the spirit of that people being in a great measure Jacobite, 
and very generally averse to the union, he met wnth such 
success as, had their independence subsisted, would probably 
have established him on the throne. But Scotland was now 
doomed to wait on the fortunes of her more powerful ^ally ; 
and, on his invasion of England, the noisy partisans of 
hereditary right discredited their faction by its cowardice. 
Few rose in arn^s to support the rebellion, compared with 


* This is^hrell put by bishop Willis, in 
his speech on the bill against Atterbury, 
Pari. Hist. vlii. 305. In a pamphlet, 
entitled English Advice to the Free- 
holders (Somers Tracts, xiii 521.), as- 
cribed to Atterbury himself, a most viru- 
lent attack is made on the goveriiracnt, 
merely because what he calK the chuich 
party had been thrown out <0 office. 
“Among all who call themselves wings,” 
he says, “ and are of any consideration 
as such, name me the man I cannot prove 
to be an inveterate enemy to the church 
of England ; and I will be a convert that 
instant to their ^cause.” It must be 
owned perhaps that the whig ministry 
might better have avoided some reflec- 
tions on the late times in the addresses 
of both houses ; and still more, some not 
very cot^itutional recommendations to 
the electors, in tlie proclamation calling 
the new parliament in 1714. Pari. Hist, 
vi. 44 50. “ Never was Jiilnce more uni- 
versally well receiveci stibjects than his 
present majesty on his arrival ; and never 
was less done by* « prince to create a 
change in people’s afifections. But so it 
is, a very observable change hath hap- 
pened, Evil infusions were spread on 
the one hand ; and, it may be, there was 
too great a stoicism or cmitempt of po- 


pularity on the other.” Argument to 
prove the Affections of the People of 
England to be the best Security for the 
Government, p. 11. (1716.) This is the 
pamphlet written to recommend lenity 
towards the rebels, which Addison has 
answered in the Freeholder. It is in- 
vidious, and perhaps secretly Jacobite. 
Bolingbroke observes, in the letter already 
quoted, that the pretender’s journey from 
liar, in 1714, was a mere farce, no party 
being ready to receive him ; but “ the 
menaces of the whigs, backed by some 
very rash declarations [those of the king], 
and little circumstances of humour, which 
frequently offend more than real injuries, 
and by the entire change of all persons 
in employment, blew up the coals.” 
P. 34. Then, he owns, the tories looked 
to Bar. “ The violence of the whigs 
forced them into the arms of the pre- 
tender.” It is to be remarked on all this, 
that, by Bolingbroke’s own account, the 
tories, if they had no formed design” or 
“ settled resolution ” that way, were not 
very determined in their repugnance be- 
fore *the queen’s death ; and that the 
chief violence of which they complained 
was, that George chose to employ his 
friends rather than his enemies. 



AjmE,GE0.L,GEO.n.] FROM HENRY VII. TO GEORGE 11. 395 

those who desired its success, aud did not blush to see the 
gallant savages of the Highlands shed their blood that a 
supine herd of priests and country gentlemen might enjoy 
the victory. The severity of the new government after the 
rebellion has been often blamed ; but I know not whether, 
according to the usual rules of policy, it can be proved that 
the execution of two peers and thirty other persons, taken 
with arms in flagrant rebellion, was an unwarrantable excess 
of punishment* There seems a latent insinuation in those 
who have argued on the other side, as if the Jacobite rebel- 
lion, being founded on an opinion of right, was more excusa- 
ble than an ordinary treason — a proposition w^hich it would 
not have been quite safe for the reigning dynasty to acknow- 
ledge. Clemency, however, is the standing policy of consti- 
tutional governments, as severity is of despotism ; and if the 
ministers of George I. might have extended it to part of the 
inferior sufferers (for surely those of higher rank were the 
first to be selected) with safety to their master, they would 
have done well in sparing him the odium that attends all 
political punishments^* 

It will be admitted on all hands, at the present day, that 
tjie^^ charge^oC higli .treason in the impeachments 
aggjyosi Oxford 4uid Bolingbroke was an intemperate 
excess o£ resentment at their-scandalous dereliction 
oOlwi-puldichonmir Jind intei'est. The danger of a sangui- 
nary revenge inflamed by party spirit is so tremendous that 
the w'orst of men ought perhaps to escape rather than suffer 
by a retrospective, or, what is no better, a constructive ex- 
tension of the law. The particular charge of treason was, 
that in the negotiation for peace they had endeavoured to 
procure the city of Tournay for the king of France ; which 

* The trials after this rebellion were edit) There seems, however, *ipon tb« 
not conducted with quite that appearance whole, to have been greater and less ne- 
of impartiality which we now exact from cessary severity after the rebellion in 
judges. Chief baron Montagu repri- 1745; and upon this latter occasion it is 
manded a jury for acquitting some per- impossible not to reprobate the execution 
sons indicted for treason ; and Tindal, of Mr. Ratclifte (brother of that earl of 
an histtfrian very strongly on the court Derwentwater who had lost his head in 
side, admits that the dying speeches of 1716), after an absence of thirty years 
some of the sulferers made an impression from his country, to the sovereign of 
on the people, so as to increase rather which he had never professed allegiance, 
than lessen the number of Jacobite*, nor could owe any, except by the fiction 
Continuation of Rapin, p. 501. (folio of ottr law. 
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was maintained to be an adhering to the queen’s enemies 
within the statute of Edward III.* But, as this construction 
could hardly be brought within the spirit of that law, and the 
motive was certainly not treasonable or rebellious, it would 
have been incomparably more constitutional to treat so gross 
a breach of duty as a misdemeanor of the highest kind. 
This angry temper of the commons led ultimately to the 
abandonment of the whole impeachment against lord Oxford ; 
the upper house, though it had committed Oxford to the 
Tower, which seemed to prejudge the question as to the trea- 
sonable character of the imputed offence, having two years 
afterwards resolved that the charge of treason should be first 
determined, before they would enter on the articles of less 
importance ; a decision with which the commons were so ill 
satisfied that they declined to go forward with the prosecu- 
tion. The resolution of the peers was hardly conformable to 
precedent, to analogy, or to the dignity of the house of com- 
mons, nor will perhaps be deemed binding on any future 
occasion ; but the ministers prudently suffered themselves to 
be beat^ rather than aggravate the fever of the people by a 
prosecution so full of delicate and hazardous questions, t 
One of these questions, and by no means the least im- 
portant, would doubtless have arisen upon a mode of defence 
alleged by the earl of Oxford in the house, when the articles 
of impeachment were brought up. “ My lords,” he said, 

if ministers of stfite, acting by the immediate commands of 
their sovereign, aie afterwards to be made accountable for 
their proceedings, it may, one day or other, be the case of all 

t 

* Pari. Hist. 73. It was carried passionate than in the case of lord 
against Oxford, by 247 to 127, sir Joseph Strafford. 

Jekyll strongly opposing it, though he f Pari. Hist. vii. 486. The division 
had said before (Id. 67.) that they had was 88 to 56. There was a schism in 
more than sufficient evidence against Bo- the whig party at this time ; yet I should 
lingbrolce on the statute of Edward 1 11. suppo'-e the ministers might ha\e pre- 
A motion was made in the lords, to con- vented this defeat, if they had been anxi- 
Sult the judges whetll«r the articles ous to do so. It seems, however, by a 
amounted to treason, but lost by 84 to letter in Coxe’s Memoirs of Walpole, 
.52. Id. 154. Lo|'d Cowper on this oc* vol. ii. p. 12.3., that the governnMpt were 
casion challenged all the lawyers in for dropping the charge of treason against 
England to disprove that proposition. Oxford, “ it being very certain that there 
The propo<;al of reference to the judges is not sufficient evidence to convict him 
was perhaps premature ; but the house of that crime,” but for pressing those of 
must surely havp done this before their misdemeanor, 
final sentence, or shown themselves ’more 



An]SB,Gbo.L,Geo.IL3 from HENRY VII. TO GEORGE 11. 397 


the members of this august assembly.” * It was indeed un- 
deniable that the queen had been very desirous of pe,ace, and 
a party, as it were, to all the counsels that tended to it. 
Though it was made a charge against the impeached lords, 
that the instructions to sign the secret preliminaries of 17 11 
with M. Mesnager, the French envoy, were not under the 
great seal, nor countersigned by any minister, they were cer- 
tainly under the queen’s signet, and had all the authority of 
her personal command. This must have brought on the yet 
unsettled and very delicate question of ministerial responsi- 
bility in matters where the sovereign has interposed his own 
command ; a question better reserved, it might then appear, 
for the loose generalities of debate than to be determined with 
the precision of criminal law. Each party, in fact, had in its 
turn made use of the queen’s personal authority as a shield ; 
the Avhigs availed themselves of it to parry the attack made 
on their ministry, after its fall, for an alleged mismanagement 
of the war in Spain before the bfittle of Ahpanzat ; and the 
modern constitutional theory was by no means so established 
in public opinion as to bear the rude brunt of a legal argu- 
ment. Anne herself, like all her predecessors, kept in her 
own hands the reins of power ; jealous, as such feeble cha- 
racters usually are, of those in whom she was forced to con- 
fide (especially after the ungrateful return of the duchess of 

* Pari. Hist. vli. 105. Pari. Hist. ix. 1138. “It is true,” he 

t Pari. Hist vi. 972. Burnet, 560 . ^ says, “the nature of our constitution re- 
makes some observations on the vote quires that pul)lic acts should be issued 
passed on this occasion, censuring the out in his majesty’s name ; but for all 
late ministers for advising an offensive that, my lords, he is not the author of 
war in Spain, “ A resolution in council tliem.” [But, in a much earlier debate, 
is only the sovereign’s act, who upon Jan. 12, 1711, the o^rl of Rochester 
hearing his councillors deliver their said, “ For several years they had becti 
opinions, forms his own resolution ; a told that the queen was to answer for 
councillor may indeed be liable to cen* every thing; but he hoped that time 
sure for what he may say at that board; was over; that according to the funda- 
but the resolution taken there has been mental constitution of this kingdom the 
hitherto treated with a silent respect ; ministers are accountable for all, and 
but by that precedent it will be here- therefore he hoped nobody would — nay, 
after subject to a parliamentary inquiry.” nobody durst, name the queen in this 
Speaker Onslow justly remarks that debate.” Pari. Hist. vi. 472. So much 
these general and indefinite sentiments does the occasional advantage of urging 
are liable to much exception, and that an argument in debate lead men to speak 
the bishop did not try them by bis whig against their own principles, for nothing 
principles. The first instance where I find could be more repugnant to those of the 
the responsibility of some one for every high tories, who reckoned Rochester 
act of the crown strongly laid down is in their chief, than such a theory of the con«. 
a speech of the duke of Argyle, in 1739, stitution as he here advances. 1845.] . 



398 CONSTITUTIONAL HISTORY OP ENGLAND [Chap. XVI. 


Marlborough for the most affectionate condescension), and 
obstinate in her judgment from the very consciousness of its 
jweakness, she took a share in all business, frequently presided 
Bn meetings of the cabinet, and sometimes gave directions 
without their advice.* The defence set up by lord Oxford 
would undoubtedly not be tolerated at present, if alleged in 
direct terms, by either house of parliament ; however it may 
sometimes be deemed a sufficient apology for a minister, by 
those whose bias is towards a compliance with power, to in- 
sinuate that he must either obey against his conscience, or 
lign against his will. 

JJpon this prevalent disaffection, and the general dangers 
of the established government, was founded tliat 
measure so frequently arraigned in later times, the 
substitution of septennial for triennial parliaments. t 
The ministry deemed it too perilous for their master, certainly 
for themselves, to encounter a general election in I717 > k^t 
the arguments adduced for the alteration, as it was meant 
to be permanent, were drawn from its permanent expediency. 
Nothing can 

Its rights this euactmcJAt ; .ar, if JhaUaunoX.JegaUy be ad- 
yaucedi that, it -at least viaJated ^CPplcj and 

broke in upon the ancient constitutigji^^Tj^e Jaw for triennial 


Bill for 

septennial 

parliaments. 


♦ “ Lord BoUngbroke used to say that 
the restraining orders to the duke of 
Ormond were proposed in the cabinet 
council, in the queen’s presence, by the 
earl of Oxford, who had not communi- 
cated his intention to the rest of the mi- 
nisters; and that lord Boliiigbroke was 
cm the point of giving his opinion against 
it, when the queen, without suffering the 
matter to be debated, directed these or- 
ders to be sent, and broke up the council. 
This story was told by the late lord Bo- 
lingbroke to my father.” Note by lord 
Hardwieke on Burnet (Oxf. edit. vi. 
1)9.) The nobje Annotator has given 
us the same anecdote in the Hardwieke 
State Papers, ii. 482 j ; but with this va- 
riance, that lord BoVmgbroke there as- 
cribes the orders to the queen herself, 
though he conjectured them to have pro- 
ceed^ from lord Oxford. [This fact is 


mentioned by Bolingbroke himself, in 
the Letters on the Study of History, 
Bolingbroke’s Works, vol. iv. p. 129. — 
1845.] 

t narllaments. wnrp at 
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Priestley on Government, 1771, 
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It was an e^perimmkwMch. as JYMJHguei*JM paiYfidj*"' 
successful ; it wa s subject, lik e eve^'jother law,, to be repeale d 
gtir'^, As a,<UJe.§tiou of 

ronsutfenat exp ^ifi^nc^ the ^pteonial bill wasL-dcuidess 
opeu^amTe time to one serious objection. Every one ad- 
mitfe^tfiat al)ar i?am^” suEs1sti ng: indefinitely durwgAEl^s 
life, Wrexposed^T^alT tlmiSrto be dissQlyed.atJbis-plfiaaU£ie, 
would becomT^far toTH tHelndjependent of the.peQ ple ,- a a il. far 
too much so upon the c rown. But, if the period JifitS-COUr 
tinuance should thus be extended from three to sexfiiLSSaCSj 
tne natural course of e nc roach ment, or some momentous cir- 
cumstances lilce the^gresent, might lead to fresh pr6^ng^j^s, 
and ^raduallj^ tn^^entire repeal of what had* been thgjiifi^t 
srjm^r]in£jaiia&S ol its^^purity. Time has happily 
put an end to apprehensions, which are not on that account 
to be reckoned unreasonable.t^ 

Many attempts liave been made to obtain a return to trien- 
nial parliaments ; the most considerable of which was in 1733, 
when the powerful talents of Walpole and his opponents weie 
arrayed on this great question. It has been less debated in 
modern times than some others connected with parliamentary 
reformation. So long indeed as the sacred duties of choos- 
ing the representatives of a free nation shall be perpetually 
disgraced by tumultuary excess, or, what is far worse, by gross 
corruption and ruinous profusion, (evils which no effectual 
pains are taken to redress, and which some apparently desire 
to perpetuate, were it only to throw ^discredit upon the popu- 
lar part of the constitution,) it would be evidently inexpe- 
dient to curtail the present duration of parlijynent. But, 
even independently of this not insuperable objection, it may 
well be doubted whether triennial elections would make much 
perceptible difference in the course of government, and whe- 
ther that difference would on the whole be beneficial. It will 


• [The whole tory party, according 
to Bolingbroke, had become avowedly 
Jacobite by the summer of 1715. He 
lays this as far as he can on the im- 
peachments of himself and others. But 
though these measures were too violent, 
and calculated to exasperate a fallen 
party, we have abundant proofe of the 
increase of jacobitism in the preceding 
year. — 1845 ] 


f Pari. Hist. vii. 292. Tlie appre- 
hension that parliament, having taken 
this step, might go on still farther to 
protract its own duration, was not quite 
idle. We find from Coxe’s Memoirs of 
Walpole, ii. 217., that in 1720, when 
the first septennial house of commons 
had nearly run its term, there was a 
project of once more prolonging its life. 
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be fomid, I believe, on a retrospect of the last hundred years, 
that the hou^ of commons would have acted, in the main, 
on the same principles, had the elections been more frequent ; 
and certainly the effects of a dissolution, when it has oc- 
curred in the regular order, have seldom been very important. 
It is also to be considered, whether an assembly which so 
much takes to itself the character of a deliberative council on 
all matters of policy, ought to follow with the precision of a 
weather-glass the unstable prejudices of the multitude. There 
are many who look too exclusively at the functions of parlia- 
ment, as the protector of civil liberty against the crown ; 
functions, it is true, most important, yet not more indispens- 
able than tlnise of steering a firm course in domestic and 
external affairs, with a circumspectness and providence for 
the future, which no wholly democratical government has 
ever yet displayed. It is by a middle position between an 
oligiSirchical senate, and a popular assemj[i|y,,lhai..J^ of 
citrprnons is best pre.served both in it? dignjty.nB<Lmfulue3s, 
^jj^je(^jLadj«ed to. swerve towards either.. character, by that 
continual variation of forces which act upon tji§! ya^t juqachine 
of our commonwealth. But what seems more important 
than the usual term of duration, is that this should be per- 
mitted to take its course, except in cases where some great 
change of national policy may perhaps justify its abridgment. 
The crown would obtain a very serious advantage over the 
house of commons, if it should become an ordinary thing to 
dissolve parliament for some petty ministerial interest, or to 
avert some unpalatable resolution. Custom appears to have 
established, and with some convenience, the substitution of 
six for seven years as the natural life of a house of commons ; 
but an habitual irregularity in this respect might lead in time 
to consequences that most men would deprecate. And it 
may here be permitted to express a hope that the necessary 
dissolution of parliament within six months of a demise of the 
crown will not long be thought congenial to the spirit of 
our modern government. 

A far more unanimous sentence has been pronounced by 
Feerog. posterity upou 

that 

saaded thp )cmg to ifenounce hisj jmportapt prero^~ative’:lt 
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^ fiiippArfprl l>y tliA jpmjstry, 

Ijrpi^ i p g ve^_fe\V 

to ifi<a iii^tpf.pro T'lie Scots were to have twenty- 

five liereditary, instead of sixteen elective, members of the 
house ; a provision neither easily reconciled to the union, nor 
required by the general tenor of the bill. This mea sure 
'VRs^c^iriied witk^ no.. difficulty through the upper house, 
Ajliose interests were so manifestly concerned in it. But a 
siinpar^ipqtive. concurring with the efforts of a powerful 
inaleeontent party, q^used its rejection by the commons.* 
It was justly thought a proof of the king^s ignorance or in- 
difference hi every thing that concerned his English crown, 
j]ipt hfe iihuuld have consented to so momentous a sacrifice ; 
and Sunderland was reproached for so audacious an en- 
jleavour to strengthen his private faction at the expense of 
the fundamental laws of the monarchy. Those who main- 
tained the expediency of limiting the peerage, luid recourse 
to uncertain theories as to the ancient constitution, and de- 
nied this prerogative to have been originally vested in the 
icrowin A more plausible argument was derived from the 
jahuse, as it was then generally aci'ounted, of creating at 
once twelve peers in the late reign, for the sole end of esta- 
blishing a majority for the court ; a resource which would 
be always at the command of successive factions, till the 
British nobility might becmiie as numerous and venal as 
that of some European states. It was argued that there was 
la fallacy in concluding th(‘ collective pow(‘r of the house of 
jlords to be augmenteil by its limitation, though every singly 
jjieer would evidently become of more weight in the king- 
;dom ; that the wealth of the whole body must* bear a less 
quoportion to that of tlie nation, and would possibly not ex- 
!ceed that of the lower house, while on the other hand it 
! might be indefinitely multiplied by fresh creations; that the 
crown would lose one great engine of corrupt influence over 
I the commons, which could never be truly independent, while 
Jits principal members were looking on it as a stepping-stone 
I to hereditary honours, t 

* Pari. Hist. vil. 589. and by the author of a tract, entitled Six 

t The arguments on this side are Questions Stated aud Answered, 
urged by Addi on, in the Old Whig; 

VOL. II. 1) D 
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Though these reasonings, however, are not destitute of con- 
siderable weight, and the unlimited prerogative of augment- 
ing the peerage is liable to such abuses, at least in theory, as 
might overthrow our form of government ; while, in tlie 
opinion of some, whether erroneous or not, it has actually 
been exerted with too little dis<Tetion, the arguments against 
any legal limiUitioii seem more decisive. The crown has 
been carefully restrained by statutes, and by the responsibi- 
lity of its advisers ; the commons, if they transgress their 
boundaries, are annihilated by a proclamation; but against the 
ambition, or, what is much more likely, the perverse haughti- 
ness, of the aristocracy, the constitution hfis not furnished 
such direct securities. And, as this would be prodigiously 
enhanced by a consciousness of their power, and by a sense of 
self-importance which every peer would derive from it after the 
limitation of their numbers, it might break out in pretensions 
very galling to the people, and in jin oppressive extension of 
privileges which were already sulhciently obnoxious and arbi- 
trary. It is true that the resource of subduing an aristocratical 
faction by the creation of new' peers could never he (’onstitu- 
tionally employed, (‘xcept in the case of a lu'arly ecuial balance; 
hut it might usefully Iiaiig over the hejids of the whoh; 
body, and deter them from any gross excesses of faction or 
oligarchjcul spirit. The nature of our government retpiires a 
general harmony between the t\vo houses of parliament ; and 
iiulecd luiy systematic opposition b(‘tw'een them would of 
necessity bring on the subordination of one to the other in 
too marked a manner ; nor laid there been wanting, within 
the memory of man, several instances of such je«ilous and 
even hostile' sentiments as could only he allayed by the incon- 
venient remedies of a ]>rorogation or a dissolution. These 
animosities were likely to revive with more bitterness, when 
the country gentlemen and leaders of the commons should 
conre t(» look on the nobility as a class into which they could 
not enter, and the latter sliould forget inore and more, in their 
inaccessible dignity, the near ajiproach of that gentry to 
themselves in respectability of birth and extent of posses- 
ssions.* 

* The speeches of Walpole and others the whole force of the arguments against 
in the I'arliamentary Debates, contain the peerage bill. Steele, in the Plebeian, 
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These innovations on the part of tlie new government were 
maintained on tlie score of its unsettled state, and want of 
liold on the national sentiment. It may seem a reproach to 
the Iiouse of Hanover that, connected as it ought to have been 
with the names most dear to English hearts, the protestant 
religion and civil liberty, it should have been driven to try 
the resources of tyranny, and to demand more authority, to 
exercise more control, than had been necessary for the worst 
of their ])redecessors. Much of this disaHection was owing 
to the cold reserve of George I., ignorant of the language, 
alien from the prejudices of his people, and continually absent 
in his electoral dominions, to w hich 1 h‘ seemed to sacrihee the 
nation’s interest and the security of bis owai crowm. It is 
c(*rtain that the accpiisitioii of the duchies of llremen and 
Verden ibr Hanover in l/K)* expos(*d (ireat Hritain to a 
very serious danger, by provoking tbe king of Sw eden to join 
in a league for the restoration of the pn‘tender. t It mightj 
have be(;n impossible (such was the precarionsn(‘ss of our ri*- 
volntioU'Settlement) to have made the abdication of the elec-, 
torate a condition of the house of Hrunswic’s succession ; bnti 
the conse()uenc(‘s of that connexion, though much exaggeratetb 


opposi'd Ills old tricMul :vnd co-adjutor, 
A{ldlsf)n, who lias lioeti thought l»y John- 
son to have* for<jfottc*n a little in ]).irty and 
(ontiovers'i their .ineieiit hieiulship. 

Lord Sunderland held out. b\ wa\ of 
indueeineiits to tlie hill, that the lord> 
would part with scaiulaluni ni.ii^natum, 
luid ])eriuit the coininons to administer 
an o ith ; and tliat the king would give 
up the jirerogative of pardoning after 
an iinpeaehinent. Coxe’s W’aljiole, li. 
17J. Mere triHes, in eomparison with 
the innovations piojeeted. 

* [ riiese duchies had been eoiujuered 
fiom Sweden by Deninaik, who eeded 
them to Creorge I,, as cdector of Hano- 
ver, though they had never been resigned 
by Charles XII. This i.s not eonsonant to 
the usage of nations, and at least was an 
act ofhostility in George I, against a power 
who had not injured him. Yet Towns- 
hend affected to defend it, as henelicial 
to English interests; though the contiary 
is most evident, as it provoked Charles 
to espouse the pretender’s cause. Coxe’.s 
Walpole, vol. i. p. 87. — 1845.] 


] 'I’he Utters in (’ove’s Memoirs of 
WUdpole, vol. ii., ahnndanlly show the 
(>eim.m nationality, the inipoliey and 
lugUet of his duties, the r.ip.ieity and 
petty stdiishness, of (ieorge I. 'I'he 
wings vveie much dissatisfied; hut fear of 
losu g tlnlr places made them his slaves. 
Nothing can he more demoiistrahle tlian 
that the king’s chaiaefer was the main 
cause of pieserving ji^i^obitism, as that of 
his eomptlitor was of we.ikening it. 

'I'he halivas corpus was several limes 
suspendeil in this reign, as it had lieen in 
tli.it of William. Though the perjietual 
couspiraeies of tlie Jacoliites afUnded a 
siiflicient ap«)logy for this measure, it 
was invidiously lield up as inconsistent 
with a government which profess(>d to 
stand on the principles of llherty. l*ai 1. 
Hist. V. l.Vf 267. 601. ; vii. 276. ; viii. 
38, Rut some of these suspcnisions were 
too long, especially the last, from Octo- 
ber 1722 lo October 1723. Sir Joseph 
Jekyll, with his usual /eal for liherty, 
moved to leducc the time to six months. 
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by the factious and disaffected, w ere in . various maouers 
detrimental to English interests^ during these two reigns ; and 
not the least, in that they estranged the affections of the 
people from sovereigns whom they regarded as still foreign.* 
'^riie tory and jacchite factions, as I have observed, were 
powerful in the church. Tliis had been the case 
nmonVtile cvcr siticc the Revolution. The avowed non-jurors 
^ith the press ; find poured forth, espe- 
cially during the encouragement they received in part of 
Anne’s reign, a multitude of pamphlets, sometimes argumen- 
tative, more often virulently libellous. Their idle cry that 
the church was in danger, which both houses in 1701^ thought 
fit to deny by a formal vote, alarmed a senseless multitude. 
Those who took the oaths were frequently known partisans 
of tile exiled family ; and those who affected to disclaim that 
cfiiise, defended the new settlement with such timid or faitli- 
l(‘ss arms as served only to give a triumph to the adversary.! 
About the beginning of William’s reign grew up the distinc- 
tipn of high and low churchmen : the first distinguished by 
great, pretensions to sacerdotal power, botli sjurituol and tem- 
porfj, by a repugnance to toleration, and by a fii m adlierence 
principle in the state ; tlu‘ latter by the opposite 
i^uracteristics. These were pitched against each other in the 
two houses of convocation, an assembly which virtually ceased 
to exist under George I. 

O'he convocation of the province of Canterbury (for that of 
York seems never to have been important) is sum- 
moned by the archbishop’s writ, under the klng^s 
direction, along with every parliament, to which it bears ana- 

• ['Hie duke of Orleans not allied himself to England, a remnant of 

only .issisted the pretender in lus invasion the policy of 1713. But Sunderland 
ofScotliiul in 17n, but was eoiiceined and Stanhope, though too obsequious to 
in the scheme of Charles XII. to lestore their master’s German Mens, had the 
him by arms in the next}e.vr, iis appears merit of bringing ovei Dubois to a steady 
by ailespatili from the baron de Be sen- regard for the house of Il.inover, whicii 
vi), French en\oy at Warsaw, dated infiueiiced the couit of Versailles fur 
Fob. 2. 17 W, winch is printed from the many years — 1845.j 
Dt'^pot des Affaires Ktrangercs, in jMem | [The practice of using a collect bo- 
de Beseiwal (bis descendant), \ol. i. p. fore the sermon, in‘«tcad of the form pre- 
102. So much was Voltaiie mistaken in scribed b> the 55th canon, seems to have 
lus assertion that the regent, having dis- ongirated with the Jacobite clergy, to 
covered this intrigue ihiougli his spies, avoid prnjing for the king It is pro- 
communicated it to George I. It was hibited by a royal proclamation of Dec. 
his ow n plot, though he soon afterwards 11 1714. Hist. Keg. i. 78. — 1845 ] 
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constituent j^arte aadin its primary functions. 
It consists (since the Reformation) of the suffragan bishops, 
forming tlie upper liouse ; of the deans, archdeacons, a proc- 
tor or proxy for each chapter, and two fi om each diocese, 
elected by the parochial clergy, who together constitute the 
lower house. In this assembly subsidies were granted, and 
ecclesiastical canons enacted. In a few instances under 
Henry VIII. and Elizabeth, they were consulted as to ino- 
inentous questions affecting the national relioion • the sujire- 
inacy of the former was approved in the articles of 

faith were confirmed in by the convocation. But 

their power to enact fresh canons without the king’s licence, 
was expressly taken away by a statute of Henry VJH. ; and, 
(‘ven subject to this condition, is limited by several lat(‘r acts 
of parliament, (such as the acts of uniformity uiuhn- Eliza- 
h{‘th and Charles H., that confirming, and therefore ren- 
dering unalterable, the thirty-nine articles, those relating to 
non-residence and other clnirch matters,) and still more 
perhaps by the doctrine established in Westminsttn* Hail, 
that new ecclesiastical canons are not binding on the laity, so 
gr(‘atly that it will ever be impossible to (‘xercise it in any 
eftectual manner. The* convocation accordingly, with the 
exception of l(j03, wluni they established some regula- 
ti(jiis, and of KilO (an unfortunate prec(‘(h*nt), when they 
attempted some more, had little business but to grant sub- 
sidies, which however were from the time of Henry VJH. 
aKvays confirmed by an act of pailiament; an intimation, no 
doubt, that the legislature did not wholly acquiesce in tlunr 
pcwver even of binding the clergy in a matter of property. 
This practice of ecclesiastical taxation wUvS fliscontinu(*(l in 
; at a time when the authority and ])re-emin(‘nce of the 
church stood very high, so that it co\dd not then have seemed 
the abandonment of an important privilege. From this time 
the clergy have been taxed at the samt; rate and in the same 
manner with the laity.* 

* Purl. Hist. iv. 310. “It was first act of .an) kind rclatinf^ to It was an act 
settled by a verbal agreement between of |mrhaiiient in J005, by wliich the 
archbishop .Sheldon and the lord chan- clergy were, in common with the laity, 
cellor Clarendon, and tacitly given into charged with the tax given in that act, 
by the clergy in general as a great ease and wtre discharged from the payment 
to them in taxations. The first public of the sub'.idics they had granted before 
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ness, 


It was the natural consequence of this cessation of all busi- 
that the convocation, after a few formalities, either 
adjourned itself or was prorogued by a royal writ ; nor had 
it ever, with the few exceptions above noticed, sat for more 
.than a few days, till 'its supply could be voted. But, about 
jthe time of the Revolution, the party most adverse to the new 
lorder sedulously propagated a doctrine that the convocation 
^ought to be advised with upon all questions affecting the 


in convocation ; but in this act of parlia- 
ment of l(i6J there is an express saving 
of the riglit of the clergy to tax them- 
selves in convocation if they think fit ; 
but that has been never done since, nor 
attempted, as I know of, and the clergy 
have been constantly from that time 
charged with the laity in all pid>lic aids 
to the crown by the house of commons. 
In consequence of this (hut from what 
period 1 cannot ‘■ay), without the inter- 
vention of any particular law for it, 
except wh.it 1 shall mention presently, 
the clergy (who are not lords of parlia- 
ment) have assumed, and without any 
ohjeclion enjoyed, the privilege of voting 
in tile election of members of the house 
of commons, in viitne of their ecclesias- 
tical freeholds. This has constantly been 
practised from the time it first begun ; 
there are two acts of parliament which 
siqipose it to be now a riglit. 'I'lie acts 
are 10 Anne, c. ; 18 Geo. H. c, IH. 
(Jibvon, bishop of London, said to me, 
that this (the taxation of the clergy out 
of convocation) was the greatest altera- 
tion in the constitution ever made with- 
out an express law,” Speaker Onslow’s 
note on liurnet(Oxf, edit. iv. 508.). 

[In lespcct to jJiis taxation of the 
clergy by parliament, and not by convoc.a- 
tion, it is to be remembered, that by 
far the greater part of modern taxes, being 
indirect, must necessarily fall on them in 
common with the laity. The convoca- 
tion, like the parliament, were wont to 
grant tenths and fifteentlis at fixed rates, 
supposed to arise from movable property. 
These being wholly disused from 1605 
inclusive, other modes of taxation have 
supplied their place. Uut tlte clergy are 
charged to the land-tax for their bene- 
fices, and to the window-tax for their 
parsonages, as well as to occasional 
income-taxes. Exclusive of these, it does 
not appear that any imposts can be said 


to fall on them, from xvhlch they could 
have been exempt by retaining the riglit 
of convocation. They liavc not been 
losers in any manner by the alteration, 
'riie position of s]>eaker Onslow, that tlie 
clergy have enjoyed the ))rivilege of 
voting at county elections in virtue of 
their ecclesiastical freeholds, only since 
their separate taxation has been discon- 
tinued, may be questioned : pioofs of its 
exert ise, as far as 1 remember, Cciu be 
traced higher. In a conference between 
the two houses of ji.irliament in 1671, 
on the subject of the loids’ right to aUcr 
a money hill, it is said “the clergy haye a 
right to tax themselves, and it is part of 
the piivilege of their estate. Doth the 
upper eoiuoe.ition house .liter what the 
lower giant ? Or do the lords or com- 
mons ever abate any part of their gift? 
Yet they have a power to reject the 
whole. Hut if abatement should be 
made, it would insensibly go to a rais- 
ing, and deprive the clergy of their an- 
cient right to tax themselves.” IIatsell‘s 
l*recedents, iii. .‘190. 'riius we perceive 
that the change allegeil to have taken 
place in 166.5 vvtis only de facto, and that 
the ancient practice of taxation by the 
convocation was not understood to be 
abrogated. The esstmtial change was 
made by the introduction of new me- 
thods of raising inonYy. In 1665, the 
sum of ‘2,477,000/ was granted, to he 
raised in three years, by an assessment in 
each county, on real and personal pro- 
perty of all kinds ; but the old rates of 
subsidy are not mentioned in this or in 
any later tax-hill. Probably the ai raiige- 
ment with archhidiop Sheldon was 
founded on the practical difficulty of 
ascertaining the proportion which the 
grant of the clergy ought to bear to the 
whole in the new mode of assessment. 
See Statutes of the Realm, 16 & 17 
Car. II. c. 1. — 18-15.] 
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church, and ought even to watch over its interests as the | 
parliament did over those of the kingdom.* The commons ^ 
had so far encouraged this faction as to refer to the convo- 
cation the great question of a reform in the liturgy for the 
sake of comprehension, as has been mentioned in the last 
chapter ; and tlms put a stop to the king’s design. It was 
not suffered to sit much during the rest of that reign, to the 
great discontent of its ambitious leaders. The most celebrated 
of these, Atterbury, published a book, entitled the Rights and 
1 Privileges of an Englisli Convocation, in answer to one by 
Wake, afterwards archbishop of Canterbury. The specioiis- 
ness of the former, sprinkled with comjietent learning on the 
suiqect, a graceful style, and an artful employment of topics, 
might easily delude, at least the willing reader. Nothing 
indeed could, on reflection, appear more inconclusive than 
Atterbury’s arguments. Were we I'ven to admit tlu' perfect 
analogy of a convocation to a parliament, it could not be 
doubted that the king may, legally speaking, prorogue the 
latter at his pleasure ; and that, if neither money were n*- 
cpiired to be granted nor laws to be enactcMl, a session would 
be very short. The church had by ])r(*scription a ,.,u roach, 

right to be summoned in convocation ; but no pre- 
scription could be set up for its longer contiuuauce than tlie 
crown thought expediiuit; and it was too much to expect 
that William III. was to gratify his half-avowed encmi(‘s with 
a privilege of remoiistranc(‘ and interposition they had never 
(‘tijoyed. In the year I 7 OI tlu; lower house of convocation 
pretended to a right of adjourning to a diireieiit day from that 
fixed by the iqtper, and coiisetpiently of holding separate* s(*s- 
sions. They set up oth(*r unprecedented claiifls to indepen- 
dence, which were checked hy a prorogation. t I'heir aim 


* The first authority I have observed 
for this pretension Is an address of the 
house of loids, Nov. 19. to the 

throne, for the frequent meeting of the 
convocation, and that they do make to 
the kmg such representations as nui) he 
tor the s.ifety of the religion cstal>lished. 
Lords’ Journals. This address was re- 
newed February 22. 1677. But what 
took place in consequence I am not ap- 
prised. It shows, however, ‘oiTie d.'gree 

D D 


of dissatisfaction on the part of the 
tiishops, who must tie piesl^med to have 
set forwaid these addiesses, at tlie virtual 
amuliilation of (luii synod, which natu- 
rally followed from its reliiujaislimeiit of 
self-t ixation. 

I Keiiiiet, 799 842. Burnet, 280. 

This a^^semhly harl heeri siifiercd to sit, 
probably, in consequence of the tory 
maxims which the ministry of that year 
piof.'S’.ed. 

4 
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was in all respects to assimilate themselves to the house of 
commons, and thus both to set up the convocation itself as an 
assembly collateral to parliament, and in the main independent 
of it, and to maintain their co-ordinate power and equality in 
synodical dignity to the prelates’ house. The succeeding 
reign, however, began under tory jiuspices ; and the convo- 
cation was in more activity for some years tlian at any former 
jieriod. The lower house of that assembly still distinguished 
itself by the most factious spirit, and especially by insolence 
tc»vvards the bishops, who prissed in general for whigs, and 
whom, while pretending to assert the divine rights of episco- 
pacy, they laboured to deprive of that pre-eminence in the 
Anglican synod which the ecclesiastical constitution of the 
kingdom had bestowed on them.* None was more ])rominent 
in their debates than Atterbury himself, whom, in the zenith 
of tory iiiHuence, at the close of her reign, the queen reluc- 
tantly promoted to the see of Rocin ster.^ 

The new governnumt at first ])ermitted th(‘ convocation to 
hold its sittings. But they soon excited a flame wdiicli 
consumed themselves by an attack on I loadley, bishop 
of Bangor, who had preached a serimni alxninding w ith those 
principles concerning religious liberty, of w hich he had long 
l»een the courageous and powerful assertor.t The lower 
house of convocation thought tit to deiioun<*e, through the 
report of a comniittee, the dangerous tenets of this discourse, 
an<l of a w^ork not long before j)ub]ished by the bishop. 
A long and celebrated ww of pens instantly commenced, 
known by the name of the^Baiigorian coutroversy ; managed, 
perhaps on both sides, wdth all the chicanery of polemical 
waiters, and \lisg listing both from its tediousness, and from 
the manifest unwillingness of the disputants to speak ingenu- 
ously what they meant, t But, as the princijiles of Iloadley 

• Wilkins’^ConcIVia, iv. Burnet, pas- churcli, expressed in the first and second 
sim. Boyer’s Life of Qiioen Anne, 225. paits of the homily an;ainst disobedience 
Somerville, 82, 124. and wilful rebellion.” Wilkins, iv. 684. 

t The lower house of convocation, in \ lliese qualities are so apparent, tliat 
the late reign, among their other vaga- after turning over some forty or fifty 
ries, had requested “that some synodical tracts,, and consuming a good many hours 
notice might be taken of the dishonour on the Baugorian contro\ersy, I should 
done to the church by a sermon preached find some difficulty in stating with pre- 
by Mr. Benjamin Iloadley, at St. Law- cision the propositions in dispute. It is 
rence Jewry, Sept. 29. 1705, containing however evident that a dislike, not per- 
positions contrary to the doctrine of the haps exactly to the house of Brunswic, 
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and his advocates appeared, in the main, little else than those 
of protestantism and toleration, the sentence of the laity, in 
tile temper that was then gaining' ground as to ecclesiastical 
subjects, was soon pronounced in their favour ; and the high- 
church party discredited themselves by an opposition to what 
iiiow pass for the incontrovertible truisms of religious liberty. 
In tlie ferment of that age, it was expedient for the state to 
scatter a little dust over the angry insects ; the con- 

• T 1 ~ 1 • Coin oration 

vocation was accordingfly prorogued in 17 l 7 > and has noion^rrr 

• - ' ^ ^ ‘ . O “ rr, 1 suttereilto.it. 

never again sat lor any business.* those who are 

imbued with high notions of sacerdotal power have sometimes 
deplored this extinction of the Anglican great council ; and 
though its necessity, as I have already observed, cannot pos- 
sibly be defiMided as an ancient part of the constitution, there 
are not wanting specious arguments for the expediiMicy of 
such a synod. It might be urged that the church, considensl 
only as an integral member of the commonwealth, and the 
greatest cor|)oration within it, might justly claim that right 
of managing its own affairs wdiich belongs to every other 
association ; that the argument from abuse is not suflicient, 
and is rejected Avith indignation when njiplied, as historically 
it might be, to n‘presentative governments and to civil liberty; 
that, in the present state of things, no reformation even of 
secondary importance can he eflected without diffuMilty, nor 
any looked for in gri'ater matters, both from the indilfereiice 


l)ut fo the toner of Gtorf^e I.’s ndininis- 
tration, ami to Ilua(lK*y him>elf, as an 
eniinent advocate for it, who had hffU 
ri. wauled actordui|[rl\, was at the hottuin 
a leadiii" motive with most of the ehuich 
jiarty ; some of whom, such us I hire, 
tiiougli originally of a wing connexion, 
might have liad disajijiuintments to exas- 
perate them. 

'there was nothing wdiatever in Hoad- 
ley’s sermon injurious to the estahlished 
endowMiients and privileges nor to the 
discipline and government of the En- 
glish church, even in theory. If this had 
i)een the case, he might be reproached 
with some inconsistency in becoming so 
large a partaker of her honours and emo- 
luments. He even admitted the useful- 
ness of censures for open immoralities, 


though (len)ing all church authority to 
oblige any one to external communion, 
or to p.iss any sentence winch should de- 
termine the condition of men with re- 
spect to the favour or tTispleasure of God. 
1 loadlev’s Woiks, ii. -iit'i. -lO'}. Anotlier 
great ipiestion in this controversy w^'ls 
tliat of religious liheity, as a civil right, 
w lilch the convocation explicitiv denied. 
And another lelaled fothemuch di'bated 
exercise of piivatc judgment in uligion, 
which, as one party meant virtually to 
take away, so the other perhajis unrea- 
sonably exaggerated. Some other dis- 
putes arose in tlie course of the combat, 
paiticularly the delicate prolilem of the 
value of sincerity as a plea for material 
ei rors. 

* Tindal, 539. 
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of the legislature, and the reluctance of the clergy to admit 
its interposition. 

It is answered to these suggestions, that we must take 
experience when we possess it, rather than analogy, for our 
guide; that eccjesia^tii::al jasacjaddifia and 

where they-have.heen powerful, 
Avhich that of our wealthy and numerous clergy must always 
he ; that if, notwithstanding, the convocation could be brought 
under the management of the state (which by the nature of 
its component parts might seem not unlikely), it must lead 
to the promotion of servile men, and the exclusion of merit 
still more than at present ; that the severe remark of Claren- 
don, who observes that of all mankind none form so bad an 
estimate of human affairs as churchmen, is abundantly con- 
firmed by experience ; that jjie r^presentiition of ihe church 
m th e house of lords is sufficient for the protection of its 
iijjerests 'tliat have au influence which no other 

corporation enjoys over the bulk of the nation, and may abuse 
i| for the purposes of undue ascendancy, unjust restraint, 
(ambition ; that the hope of any real good in re- 
formation of the church by its own assemblies, to wliatever 
sort of reform we may look, is utterly chimerical ; liually, 
that as the laws now stand, which few would incline to alter, 
^le ratification of parliament must be indispensable for any 
material change. It seems to admit of no doubt that these 
leasonings ought much to outweigh those on the opposite sider^ 
In the last four years of the queen’s reign, some inroads 
lufrinRc made on the toleration granted to dissenters, 

iTuntg ot the whom the high-church party held in abhorrence, 

unucTAnne. iiiveiglied against what 

was called occasional conformity, or the compliance 
of dissenters with the provisions of the test act in order 
merely to qualify themselves for holding office, or entering 
into corporations. Nothing could, in the eyes of sensible 
men, be more advantageous to tlie church, if a re-union of 
tliose who had . separated from it were advantageous, than 
this practice. Admitting even that the motive was self- 
interested, has an established government, in church or state, 
any better ally than the self-interestedness of mankind ? Was 
it not what a presbyterian or independent minister would de- 
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iiounce as a base and worldly sacrifice ? and if so, was not 
the interest of the Anglican clergy exactly in an inverse pro- 
jiortion to this? Any one competent to judge of human 
ntlairs would predict, what has turned out to l)e the case, that 
\vlien the barrier was once taken down for the sake of con- 
venience, it would not be raised again for conscience ; that 
the most latitndinarian theory, the most lukewarm dispositions 
in religion, must be prodigiously favourable to the reigning 
sect ; and that the dissenting clergy, though tiny might 
retain, or even extend, their influence over the multitude, 
would gradually lose it with those classes who could be afle(*ted 
by the t(St. But, even if the tory faction had becni cool- 
headed enough for such reflections, it has, unfortunately, been 
sometimes less the aim of the clergy to reconcih^ those who 
(lilfer from them than to keep theiii in a state of dishonour 
and depression. Hence, in the first parliament of Anne, a 
bill to prevent occasional conformity more than once passed 
th(‘ commons ; and, on its being rejected by the lords, a great 
majority of William’s bisho])s voting against the measure*, an 
attempt was made to send it up again in a very reprehensible 
manner, tacked, as it was called, to a grant of nioney ; so that, 
iiceording to the ])retension of the commons in resj)ect to 
such hills, the upper house must either refuse the supply, or 
cons(‘nt to what they disapproved.^ This, however, having 
miscarried, and tlu* n(*xt ])ailiament being of better princiffles, 
nothing farther was done till 17 IB when lord Nottingham, 
a v<‘h(*ment high-churchman, having united with the wliigs 
against the treaty of peace, they were injudicious enough to 
gratify him by concuriing in a bill to prevent occasional con- 
formity. t I’his was followed up by the n)inistiA in a more 
decisive attack on tin* toleration, an act for prev(*iiting tlj(j 
growth of schism, which (‘Xtended and confirmed one of 
(7)arles II., (*nforcing on all schoolmasters, and even on all 
t(wliers in private families, a declaration of (‘onformity to the 
established church, to be made before the bishop, from whom 
a licence for exercising that profession was also to be ob- 
tained, t It is impossible to doubt for an instant, that if 

♦ Pari Hist, \i. 3G2. The schism act, according to Lockhart, 

f 10 Anne, c. 2. was promoted by Bolingbroke, in order 

f 12 Anne, c. 7. Pari. ILW \i. 13-19. to gratify the high torics, and to put loid 
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the queen’s life had preserved the tory government for a 
few years, every vestige of the toleration would have been 
eifaced. 

These statutes, records of their adversaries’ power, the 
whigs, now lords of the ascendant, determined to abrogate. 
The dissenters were unanimously zealous for the house of 
Hanover and for the ministry ; the church of very doubtful 
loyalty to the crown, and still less affection to the 
whiff iiame. In the session of 1719, accordingly, the 
act against occasional contormity, and tfiat restrain- 
ing education, were repealed.* It had been the intention to 
have also repealed the test act ; but the disunion tluni prevail- 
ing among the whigs had caused so formidable an opposition 
even to the former measures, that it was found necessary to 
abandon that project. Walpole, more cautious and moderate 
than the ministry of 1719, perceived the advantage of recon- 
ciling the church as far as possible to the royal family and to 
his own government ; and it seems to have been an article in 
the tacit compromise with the bishops, who were not back- 
ward in exerting their influence for the crown, that he should 
make no attempt to abrogate the laws which gave a monopoly 
of power to the Anglican communion. AV'e may presume 
also that the [irelates und(‘rtook not to obstruct the acts of 
ind(Mnnity passed from time to time in favour of those who 
IumI not duly qualified themscdves for the offices they h(*ld ; 
and vvliich, after some time becoming regular,* have in eflect 
thrown open the gates to jirotestant dissenters, though still 
subject to be closed by either house of jiarliameiit, if any 
jealousies should induce them to refuse their assent to this 
annual enacrtment. t 

Oxford under the necessity of declaring t The first act of this kind appears to 
liiinself one way or other. “ Though the have been in 17 27. i Geo. II. c. 23. It 
earl of Oxford voted for it himself, he was repciited next year, intermitted the 
concurred with those who endeavoured next, and afterwards renewed in every year 
to restrain some parts M'hich they of that reign except the fifth, the seven- 
reckoned too severe; and his friends in teenth, the twenty-second, the twenty - 
both houses particularly his brother, third, the twenty-sixth, and the thirtieth, 
auditor Harley, spoke and voted against Whether the^e occasional interruptions 
it very earnestly.” P. 469 , were intended to prevent the non-con- 

* 5 Geo. I. c. 4. The whigs out of formists from relying upon it, or were 
yiower, among whom was Walpole, facti- caused by some accidental circum.stance, 
ously and inconsistently opposed the re- must be left to conjecture. I believe 
peal of the schism act, so that it pas.sed that the renewal has been regular every 
with much difficulty. Pari. Hist vii. 569. year since the accession of George III. 
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Meanwhile the principles of religious liberty, in all senses 
of the word, gained strength by this eager contro- .prindpio. 
versy, naturally pleasing jis they are to the proud 
independence of the English character, and congenial 
to those of civil freedom, which both parties, tory as much as 
\\diig, had now learned sedulously to maintain. The non- 
juring and high-church factions among the clergy produced 
few eminent men ; and lost credit, not more by the folly of 
their notions than by their general wfint of scholarship and 
disregard of their duties. The university of Oxford was 
tainted to the core with Jacobite prejudices ; but it must be 
added that it never stood so low in r(‘spectability as a place 
of education,* The government, on the other hand, was 
studious to promote distinguished men ; and doubtless the 
hierarchy in the first sixty years of the eighteenth century 
might very advantageously be compared, in point of conspi- 
cuous ability, with that of an ecpial period that ensued. The 
maxims of persecution were silently abandoned, as well as its 
practice ; VVarburton, and others of less name, taught those 
of toleration with as much boldness as lloadley, but without 
some of his more invidious tenets ; the more popular writers 
took a liberal t(uie ; the names of Locke and Montescjuieii 
acquired immense authority; the courts of justice discounte- 

It is to he remfinbcrcd, that tho prcscJJt tiinc ; but from internal evidence, as well 
work was first j)ul)iislie(l before the re- astlieconlirmationwbichbetterautliori- 
j)e.d of the test act in ties afford it, 1 have no doubt that it 

• We find in (iutch’s C<dlectane<i Cu- contains uiuch trtali. 
riosa, sol. i p. .'53., a pl.in, asciibed to 'I’hose who have looked much at the 
l<tril chancellor Macclesfield, for takioj^ opliemeral literature of these two rei}j;ns 
aw.iy the election of heads of ccdlcj^cs must he aware of in.iny publications fix- 
fioin the felb)ws, and vesting the ninnina- itig the charge of prevalent disalfectlon 
tion intlie great ofHcers of state, in order on this university, down to the death of 
to cure the disaflcctioii and want of dis- George II. ; and Dr. King, the famous 
clpline which was justly complained of. Jacobite master of St. Mary Hall, admits 
'riiis remedy would have been perhaps that some wore left to reproach him for 
the substitution of a permanent for a apostasy in going to court on the acces- 
temporary evil. It appears also that sion of the late king in 17G(). 'J’he ge- 
urclibisho[) Wake wanted to have had a neral reader w ill remember the I«is, by 
hill, in 1 716, for asserting the royal su- Mason, and the Triumph of Isis, by 
premacy.and better regulating the clergy Warton ; the one a severe invective, the 
of the two universities (('oxe’s Walpole, other an indignant vindication: hut in 
ii. 122.); hut I do not know that the this instance, notwithstanding the advan- 
precise nature of this is anywhere men- tages which satire is sujiposed to have 
tloned. I can scarcely (piote Amherst’s over panegyric, we must award the laurel 
Terrae Filins as authority ; it is a very to the worse cause, and, what is more ex- 
clever, though rather libellous, invective traordinary, to the worse poet, 
against the university of Oxford at that 
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Tiaiiced any endeavour to revive oppressive statutes ; and, 
not long after the end of George the Second’s reign, it was 
adjudged in Ae house of lords, upon the broadest principles 
of toleration laid down by lord Mansfield, that nonconformity 
with the established church is recognised by the law, and not 
an offence? at which it connives. J 

Atterbury, bishop of Rochester, the most distinguished of 
Hmishmpnt p<'^rty denominated high-church, became the 
ot Atterbury. rcstlcss cliaractcr and implacable dis- 

alfection to the house of Hanover. The pretended king, for 
some years after his competitor’s accession, had fair hopes 
from different powers of Europe, — France, Sweden, Russia, 
Spain, Austria, — (each of whom, in its turn, was ready to 
make use of this instrument,) and from the powerful faction 
who panted for his restoration. This was un(|uestionably 
very numerous ; though we have not as yet the means of fix- 
ing with certainty on more than comparatively a small num- 
ber of names. But a conspiracy for an invasion from Spain 
and a simultaneous rising was detected in which im- 

jdicated three or four peers, and among them the bishop of 
Rochester.* The evidence, however, though tolerably con- 
vincing, being insufficient for a verdict at law, it was thought 
expedient to pass a bill of pains and penalties against this 
prelate, as well as otliers against two of his accomjdices. 
The proof, besi(h‘s many corroborating circunjstanc(‘s, con- 
sisted ill three letters relative to the conspiracy, su])posed to 
be written by his secretary Kelly, and appearing to be 
dictated by the bishop. He was de‘j)rived of liis see, and 
banished the kingdom for life, t This met with strong 


• Layer, who suffer ed on account of 
this plot, had accused several peers, among 
others lord Cowper, who complained to 
the house of the publication of his name ; 
and indeed, though he was at that tune 
strongly in opposition to the court, the 
charge seems wholly incredible. I..ord 
Strafford, however, was probably guilty ; 
lords North and Orrery certainly so, 
l\irl. Hist viii. 203. There is even 
ground to suspect that Sunderland, to 
use Tindal’s words, “ in the latter part 
of his life, had entered into corresponden- 
cies and designs, which would have been 
fatal to himself or to the public.” P. 657. 


This is mentioned by Coxe, i. 16*5. ; and 
certainly confirmed by Lockhart, n. 08. 
70. But the reader will hardly give 
credit to such a story as lloiace Walpole 
has told, that he coolly consulted sir 
Robert, his political rival, as to the part 
they should take on the king’s death. 
Lord Orford’s Works, iv. 287. 

f State Trials, xvi. 324. Pari. Hist, 
viii. 195. et post. Most of the bishops 
voted against their restless brother ; and 
Willis, bishop of Salisbury, made a very 
good but rather too acrimonious a speech 
on the bill. Id. 298. Iloadley, who was 
no orator, published two letters in the 
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opposition, not limited to the enemies of tlie royal family, 
and is open to the same objection as the attainder of sir 
John Fenwick ; the dang'cr of setting* aside those precious 
securities against a wicked government which the law of 
ti eason has furnished. As a vigorous assertion of the state’s 
authority over the church we may commend the policy of 
Atterhury’s deprivation ; but perhaps this was ill purchased 
by a mischievous precedent. It is, however, the last act of a 
violent nature in any important matter, which can be charged 
itgainst the English legislature. 

Xo extensive conspiracy of the Jacobite faction seems ever 
to have been in agitation after tlie fall of Atter- 
bury. The Pretender had his emissaries perpetually 
alert ; and it is understood that an enormous mass 
of letters fnuu his English friends is in existence*; but very 
few had the courage, or rather folly, to plunge into so des- 
perate a course as rebellion. Walpole’s prudent and vigilant 
administration, without transgressing the boundaries of that 
fia'c constitution for which alone the house of IJrunswic had 
been preferred, k(*pt in check the disail’ected. He wisely 
sought the friendship of cardinal Fleury, aware that no oth(‘r 
power in lairope than France could effectually assist the 
l)anished family. After his own fall and the death of Fleury, 
new combinations of foreign policy arose ; his successors 
returned to the Austrian connexion ; a war with France 
broke (Hit; die grandson of James II. became master, for a 
moment, of Scotland, and even advanced to the centre of 


neu'^i'aper, signed nrit.iniiicus i»ans«vr 
to \tleil»ur\\ dcforu-o ; which, after all 
th it had p.issed, lu* might better have 
spared. Atteibury’s own speech is cer- 
tainly below his fame, especially the per- 
or.ition. Id ‘J(m. 

No one, I presume, will affect to doubt 
tlie reality of Atterbury ’s connexions with 
the Stuart family, either before his 
attainder or during his exile. The proofs 
of the latter were published by lord 
1 Jades in 17()S, and maybe found also in 
Nicholls’s edition of Atterbury’s Corre- 
spondence, 1 . 148. Additional esidenee is 
furnished by the Lockhart Papers, vol. ii. 
passim. 

* The Stuart Papers obtained lately 


from Rome, and now in his majesty’s 
possession, are said to furnish copious 
evidence of the Jacobite intrigues, and to 
affect Si>me persons not hitherto suspected. 
We have reason to hope that they will 
not be long withheld from the public, 
every motive for concealment being wholly 
at an end. 1827. — Lord Mahon has com- 
municated some information from these 
papers, in his History of fingland ; but 
the nuinher of persons engaged in con- 
nexion with the pretender is rather less 
than had been expected. 1841. 

It is said that there were not less than 
fifty Jacobites in the parliament of 1728. 
Coxe, ii. 294. 
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this peaceful and unprotected kingdom. But this was hardly 
more ignominious to the government than to the Jiicohites 
themselves ; none of them joined the standard of their pre- 
tended sovereign ; and the rebellion of 1745 was conclusive, 
by its own temporary success, against the possibility of his 
restoration.* From this time the government, even when 
in search of pretexts for alarm, could hardly affect to dread 
a name grown so contemptible as that of the Stuart |)arty. 
Jt survived, however, for the rest of the reign of George 11., 
in those magnanimous cornpoUitions, which had always been 
the best evidence of its courage and fidelity. 

Though the Jacobite party had set before its eyes an object 
Prtjiuiicps dangerous to the public tranquillity, and which, 
could it liave been attained, would have brought on 
again the contention of the seventeenth century ; 
though, in taking oaths to a government against which they 
were in conspiracy, they showed a systematic disregard of 
obligation, and were as little mindful of allegiance, in the 
years 1715 and 1745, to the prince they owned in tlieir 
hearts, as they had been to him whom they had ])rofessed to 
acknowledge ; it ought to be admitted that th(*y were r(*n- 
(lered more numerous and formidable than was necessary by 
the faults of the reigning kings or of their ministers. They 


* Tlie torics, it ob&erved irt the MS. 
journal of Mr. Vorkc* (second earl of 
llardwicke), showed no sign of affection 
to the government at the time when the 
invasion was expected in 17*13, but treated 
it all with indifference. Pari. Hist. xiii. 

In fact, a disgraceful apathy per- 
vaded the natioi ; and according to a 
letter from Mr. Fox to Mr. Winnington 
in 1745, which I only quote from recol- 
lection, it .seemed perfectly uncertain, from 
this general passiveness, whether the Revo- 
lution might not be suddenly bi ought 
about. Yet very few comparatively, 1 am 
persuaded, had the slightest attachment 
or prejudice in favour of the house of 
Stuart ; but the continual absence from 
England, and the Hanoverian predilec- 
tions. of the two Georges, the feebleness 
and fictiousness of their administraUon 
and of public men in general, and an in- 
definite opinion of nusgovemment, raised 
through the press, though certainly vritli- 


out oppression or arhitrar;^ acts, had gra- 
dually ahenatid the mr.ss of the nation. 
But this would not lead men to expose 
their lives and fortunes; and hente the 
people of rOngland, a thing almost incie- 
dible, lay quiet and nearly unconcerned, 
while the little army of Highlanders came 
every day nearer to the cajntal. It is 
absurd, however, to suppose that they 
could have been really successful by 
marching onward; tliough their defeat 
might have been more glorii)us at Finch- 
ley than at Culloden. 1827. — I should 
not have used, of course, the word ab- 
surd, if lord Mahon’s History had been 
published, in which that acute and im- 
partial writer inclines to the opinion of 
Charles Ed ward ’.s probable succtss, I 
am still, however, persuaded that either 
the duke of Cumberland must have over- 
taken him before he reached London, or 
that his small army would have been 
beaten by the king. 1842. 
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wore not latterly actuated for the most part (perhaps with 
\ery few exce{)tions) by the slavish piinciples of iiideh'asible 
light, much less by those of despotic power.* They had 
been so long in opposition to the court, they had so often 
spoken the language of liberty, that we may justly believe 
them to have been its friends, ^ t ^oxUm,^ of 

WaJ;)olc\to uUvtJ the str9Jig.€ilt4ir(yu^ce ti.. uo^u, 

mind of IL, ohstiuatoly .reteutive of. prejudice, 

sjich nariow and passionate minds always are, against the 
whole body of the toiies. They w'eie ill leceived at court, 
and «eneially excluded, not only fiom those depaitinents of 
otTice which the dominant party have a light to keep in th(‘ir 
power, but from the commission of the jieace, and eveiy 
othei suboidinate tinst. 1 This illiberal and selfish course 
letained many, no doubt, in the jnetendei’s camp, who must 
ha\e ])(*iceived both the improbabiluy of his lestoralion, and 
tin* difficulty of leconciling it wdlh the safety of our consti- 
tution. lie was indeed, as well as his son, fai l(‘ss woithy 
of i(‘sp(‘et thiin the conOunpoi aiy Ihunswdc kings : without 
absolutely wanting capacity oi coinage, he ^a\(' the most 
undiMiiable eNidence of his legitimacy by const, intly resisting 
the (ounsels of wise men, and yielding to thos(‘ of jniestsl ; 

• [ I \UI 111 17 1 "5 tins IS not the ns( .1 icohi e spiul of hcrulilnry iij^ht was 

withilu In obit, nistuirio “WIkosou mi\ stroiii? 'imoi fjj tiu ])tO|)lc \n(l 
wiu fii'.t (ln\( n into this inUust, si\s this conlimicd thioiif^h ih, oI 

Jioluubr ke to sn W W Midi ini, “ I (uorfji J , is I should infer liom tin 
nnv appt il to son 1 »J tlu notion w Inch picss But Bohngliokc hnnstlf had 
tliL]»nt\ liul ’^oii tlu n^hl ,)f rcsbi nc it ndluMUc in snhdnmg it iltciwiuls, 
II r 1,1111 by the tuiMtli ,)l till toms uid tluiu^b <1 touist not oblitci ilcd. 

Old <jt opp )sin/ i toTv kin^' to i wbi ml ti icc it U‘s uul less down to the ex- 

kiiij; li on took him up istlie uistrnineiit tinction of the J leobite pirty m the 1 ist 
oi sour Hseiige ind of sour nnbition years of C,e,or^e 11 Iishcs wiitni;;is 
( 11 lookc I on him is your ereitnn wonklhivt been reeeise d w ith seoin by 
ind M( vei once doubted of nnkni^'^ wliit the \ oiin*; .latobjte's of 1770 ( hnithmobs 
teinis son jdcised with linn. Ihis is w e rc fre(|uent in 1 7 1 7 , but w e sciicels, 
so true thit tlu s nne 1 in oi i^, is still I think, find mncii of tlu m afteiwiids 
held to tlu f aUelnimeiis in juohitism In I oiidon, and the ehul tow ns, tlie po- 
Wiu tlic eontrirv to be ivowid (sen pohee. were chiefly w lii^ IH‘17] 
now the ]nrt\ in I n^jl md would soon f St^ Pail Jlist xiii IJII , md otlu r 
disunite Juste id of in ik 111,4 the pre- pn ofs might be, hiought from tiu s mt 
tender their tool, thes me his In- work, as well as frtnn iniscellaiuous 
sti id ot hiving in view to icstori hnn on authorities of the n^c of George II 
tiun own teims, they ire 1 il ounng to J [ Bolinghrokt s character ol J lines is 
do It without mv terms, that is, to not wholly to be ti usU d “ He is natur 
spLik propeilv, tlu\ ire re uly to receive ally inelined to believe* the worst, which 
him on Ills e\c This w is written m 1 1 ike to be atertam rn irkof a mean spirit 
I" 17 and seems to nidi iie tbit the icil ai d i w lektel soul , it least I am sure that 

VOJ.il. EE 
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while his son, the fugitive of Culloden, despised and deserted 
hy his own party, insulted by the court of France, lost with 
the advance of years even the respect and coinpassion which 
wait on unceasing misfortune, the last sad inheritance of the 
house of Stuart.* But they were little known in England, 


the contrary quality, when it U not due to 
weakness of imderstamlin^;, is tlic fruit of 
n fjenc rous temper and an honest heart. 
Prone to judge ill of all mankind, he 
will rarely be seduced hy his credulity ; 
but I never knew a man so capable of 
being the bubble of his distrust and jea- 
lousy.” Letter to sir W. Wyndharn. 
Thus Bolingbroke, under the sling of 
lus impetuous passions, threw away the 
scabbard when he quarrelled with the 
house of Stuart, as he had done with the 
whigs at home. But James wan not a 
man altogether without capacity . his 
private letters arc well and sensibly writ- 
ten, Like his father, he had a narrow 
and obstinate, hut not a w'eak, under- 
standing. His son, Charles Edward, 
apiiears to me inferior to him in this re- 
spect, as well as in his moral principle. 
— ISd').] 

* See in the Lockhart Papers, ii. 
a curious relation of Ch.irles Kdwaid’s 
behaviour in refusing to quit France after 
the peace of Aix-la-Chapelle. It was so 
insolent and ahsuid that the government 
was provoked to arrest him at the opera, 
and literally to order him to he bound 
hand and foot; ftn outrage which even 
lus preposterous conduct could hardly 
excuse. 

Dr. King w'as in correspondence with 
this prince for some years after the lattei’s 
foolish, though courageous, visit to Lon- 
don in September, 1750; which he left 
again in five i^ay-, on liuding himself 
deceived by some sanguine fiieiuls. King 
says he was wholly iguorimt of our his- 
tory and constitution. “ I never heard 
him express any noble or benevolent sen- 
timent, the certain indications of a great 
soul and good heart ; or discover .any 
sorrow or ooinpassion for the misfortune 
of so many worthy men who had siiflered 
in lus cause,” Anecdotes of his own 
'l imes, p. i?01. He goes on to charge 
him with love of money and other faults. 
Hut his great folly in keeping a mistress, 
M rs. Walkinshaw, whose sbter was house- 
keeper at r.eict*stef House, alarmed the 
Jacobites. “ Tliese xvere all men of for 


tune and distinction, and many of them 
persons of the first qu.ility, who att.iclied 
themselves to the P as to a person who 
they imagined might be maile the instru- 
ment of saving their country. 'Fli ) 
were sensible that by Walpole’s adminis- 
tration the fhiglish government was be- 
come a system of corruption ; and that 
Walpole’s .successors, who pursued lus 
plan witlunit any of lus abilities, had 
reduced us to such a deplorable situation 
that our coimneieial interest was sinking, 
our colonies in danger of being lost, and 
Great Hiitain, which, if her povveis were 
jiroperly exerted, as they were afterw aids 
in Mr. Pitt’s adnumstr,ition, was able to 
give laws to other nations, was biTome 
the contempt of .all Juiropc.’ P ‘iOH 
This is in truth the secret of the con- 
tinuance of jacobitisni. J5ut possibly that 
parts were not sorry to liiul a pi etc \t for 
bre.ikmg oil’ so lu)|)eless a connexion, 
which they seem to have done ibout 
J75.il, .Mr Pitt’s great suce< sscs n- 
conciled (hem to the administration ; and 
his liberal conduct bi ought back tliuse 
who had been disgusted hv an ixclusisc 
policy. On the acci sMon of a new king 
they Hocked to St. James's; and iirohahly 
sc.ircely one person ol 'the rank of a gen- 
tleman, south of the I'w’ccii, was found 
to dispute the right of the house of Hruns- 
wic after 176’0 Dr. King himself, it maj 
be observed, l.iughs at the old jiassive 
obedience doctrine (page ); *>0 far 
was he from being a J icobite of tliat 
school. 

Afew nonjuring congregations lingcied 
on far into the leign of Gcoige 111., jire- 
sided over by the successors of some 
bishops w'hom Llovd of Norw ich, the last 
of those deprived at the Revolution, had 
consecrated in older to kcej) up the 
scliism. A list of these is given in D’Oylv’s 
Life of Sancroft, vol ii. p. 34., whence it 
W'ould appear that the last of them du-d 
in 1779. I can tr.ace the line a little far- 
ther: a bishop of that separation, named 
Cartwright.residedatSlirew'sbury in 179 3, 
carrying on the business of a surgeon. 
State Trials, XX iii. 1073. I have heard of 



Anne,Geo.L,Geo.II.] from HENRY VII. TO GEORGE II. 419 


and from unknown princes men are prone to liope mncli : if 
some could anticipate a redress of every evil from Frederic 
prince of Wales, whoin they might discover to be destitute 
of res{)ectable qualities, it cannot he wondered at that others 
might draw e(iually flattering prognostics from the accession 
of Charles F^dward. It is almost certain that, if either the 
claimant or his son had embraced the protestant religion, and 
had also manifested any superior strength of mind, the (ier- 
man prejudices of the reigning family would liave cost them 
the throne, as they did the people’s affections. Jacobi tism, 
in tb(‘ great majority, was one modification of tlKrspTrTt of 
liIxTty burning stiongly in the nation at this j)eriod. Itg^ye 
a rallying point to that indefinite discontent, which is excited 
by an ill opinion of rulers, aud to that disinterested though 
ignorant patriotism which boils up in youthfid minds. Tile 
govci'miieiu in possession was hated, not .as usuiped, but as 
corrupt ; the banished line was demanded, not so much 
b(‘causc it was legitimate, but because it was the fan(‘i(‘d 
means of redressing grievances and regenerating the consti- 
tidlon. Such notions wore donhtless absurd ; but it is 
uTnleniabh* tliat tiny were common, and had been so almost 
from tli(‘ [{(nadntion. I sp(‘ak only, it will b(‘ obscTved, of 
tin* l^nglisb .hicobitcs ; in Scotland the sentiments of loyalty 
and natioiiid pride liad a vital energy, and the Highland 
chieftains gave their blood, as freely as tb(‘ir sontlu*rn allies 
did their wine, for the cause of tlieir ancient kings.’'^ 


Minilai ( ()ivi;rt j;;; itious in the west of 
! iiid still Liter. Hi* li ul, however, beeonie 
.1 \ci_\ l()\<il suh)cct to king Giorge , ,i 
siii<i;iiLu |)roof of that tenaeily of life by 
wlncli leligioiis sects, after dwindling 
d(»w 11 thougb neglect, excel fiogs and 
tortoises; and tli<it, e%en wben they have 
bi'coirie almost ef|nally cold-blooded ! 

[ V late publication, Lathbury’s History 
of tile Noiijiirors, gives several names of 
nonjuring bishops, down to the close of 
the century ; though it does not abso- 
lutely follow, that all who freipientcd 
their congregations would have refused 
the oath of allegiance. Of such strict 
Jacobites, there were, as I have said, but 
teu' left south of the Tw'ced after the ac- 
ecs' ion of George I II. Still some there 
may have been, uiiknnw'ii by name, in 
the niuldhng ranks; and Mr. Lathbiiry 

E E 


has (juoted Jacobite jiainplilets as late as 
17 V), and jirobably the authors of these 
did not renounce their ojiiniotis in the 
next jear. One or two writers in this 
strain have met my ohseivation i.ithi'i 
Liter, The last is in 1774, when an ab- 
surd letter against the Revolution having 
been inadvertently admitted into the 
Morning Chronicle and Jhiblic Adver- 
tiser, Mr. Fox, with h'ss good nainre 
than belonged to bun, induced tlie lioim* 
of coinmonh to direct a prosecution of 
the printers by the attorney-geneial ; and 
they were sentenced to three months’ 
imprisonment. Pari. Hist, xvii. 10 VI. 

Annual Register, 1774. p. 16} 184.7. j 

* [Lord Mahon printed in IHI‘2, but 
only tor the Roxburghe C'hib, some ex- 
tracts from despatches fin the State 
Paper Office) of the British envoy at 

2 
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No one can have looked in tlie most cursory manner at the 
political writings of these two reigns, or at the debates of 
])arliament, without being struck by the continual predictions 
that our liberties were on the point of extinguishment, or at 
least by apprebensiorjs of their being endangered. It might 
seem that little or nothing had been gained by the Revolution, 
and by the substitution of an elective dynasty. This doubtless 
it was the interest of the Stuart jiarty to maintain or in- 
sinuate ; and, in the conflict of flictions, those who, with fai' 
opposite views, had separated from the court, seemed to lend 
them aid. The declamatory exaggerations of that able and 
ambitious body of men who co-operated against the ministry 
of sir Robert Wal|)ole have long l)een rejecte<l ; and perhaps, 
in the usual reflux of popular opinion, his domestic admini- 
stration (for in foreign policy his views, so far iis h(‘ was per- 
mitted to act upon them, appear to have been uniformly 
judicious,) has obtained of late rather an undue degrees of 
favour. I have already observed that, for the sake of his 
own ascendancy in the cabinet, he kept up unnecessarily the 
distinctions of the whig and tory parties, and tlms impaire<l 
th(‘ stability of the royal house which it was his chief car(‘ to 
sup|)ort. And though his governnumt was so far from any 
thing ojipressive or arbitrary that, considered either relatively 
to any former times, or to the extensive disaflection known 
to sul)sist, it was uiK'omnxmly moderate ; yet, feeling or 
feigning alarm at the Jacobite intrigues on the one hand, at 
the democratic tone of public sentiment and of j)()pular writ- 
ings on the other, he laboured to preserve a more narrow and 
• 

V’lurt.’iK'O, fontaliiing ’mlonnation, from witli tbo Irish pncslliood to tlu' oud of 
liim.’ to tlino, iis tt) tlio motions and be- his life, so as to locoimneud hishoiis to 
haviour of I'harU’s Edward. Were it the court of Rome, liut though sir 
not for the diliiculty under which our Horace IMann, in a letter of the date 
minister at that court must generally la- Nov J 1. 1783, is “ever\ day nioic con- 
hour, to find any mate!;ipls fora letter to \inced that something of impoUance is 
the secretary of state, we might feel some currying on between the court of France 
wonder at the gravity with which sir and the pretender, and has reason to 
Horace Mann seems to treat the table- suspect that the latter either has a con- 
talk and occasional journeys of the poor nexion with the king of .Sweden, or is 
old exile, even down to 1780 '. It may einle.nouring to g.nn his fiiendslui),” he 
he said, that his excessive folly might soon after di^coveis that this inijiort. nt 
vender him capable of any enterprise, matter v\ .is oid\ an aj^plicatioii to Fiaiue 
however extravagant, as long as be had for a pension, whieli Gnstavus 111., thin 
bodily strenglli IcR ; and that be is sup- in Italy, would out of compassion have 
posed to have kept up some connexion been glad to piomote. — 
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oligarcliiral spirit tlian was cong-enial to so fjroat and brave a 
people, and trusted not enouoji, as indeed is the general fault 
of ministers, to the sway of g^ood sense and Inmesty over dis- 
iiitiuested minds. But, as lie never had a complete influence 
over Ids master, and knew that those who opjtosed him had 
little els(‘ in \iew^ than to seize the reins of power and maiuige 
them worse, his deviations from the straight course are more 
|)aidonald(*. 

The clamoious invectives of this opposition, combined with 
the siibse(|nent dereliction of avmved principles by many among; 
tlnnn wh(Mi in jiower, contributed more than anything' els(‘ in 
our history to cast obbupiy and suspicion, or even ridicule, on 
tlie name and occu|)ati(»n of patriots. Men of sordid and venal 
ch.iiactcM's always K'joice to generalise so convenient a maxim 
as th(‘ n<»n-(‘\istenc(‘ of public viituc*. It may not, howcwiM*, 
be impiobahlt*, that many of those who took a part in this 
long contention, wei(‘ less insimaM’e than it has been th(‘ fashion 
to b(‘lie\e, though h‘d too far at tin* monunit by tludr own 
j assions, as w(‘ll as by the necessity of coloming highly ;i 
pictuM' m<‘ant for the multitude, and reduced {iftiu'W'ai ds to 
the Usual conij)iomises and concessions, without wdiich pow(‘r 
in this countty is e\(‘r unatt<dnable. But weaving a t(>pic too 
gt'iierally historical for the present chapter, it will lx* worth 
w Idle to consider w hat sort of ground there might lx* for some 
pie\aleiit siibjcH’ts of declamation; and whether the jiowau of 
g(weinment 'had not, in sevinal respects, becni a good d(‘al 
enhanc(‘d since tlu* beginning of the C(*ntury, By the power 
of gov(‘rnnj(‘nt I mean not so much th<* p(*rsonal autliority of 
th(‘ soveieign as that of his ministers, acting ])eihaps wathoiit 
liis diiections ; which, since the reign of William, is to be 
distinguished, ’if w^e look at it analytically, from the monaichy 
itself. 

I. Tke uiost striking acquisition of powt^by tlie crown in 
the new^ model of government, if I may use such 
expression, is the permanence of a regular *^dlitary|th^”n>.nu^ 
force. The reader cannot need to be reminded that I is 
IK) army (‘xisted before the civil w'ar, that the guards 
in the reign of (Jhai les II. were about .^000 men, that in the 
breathing-time between the peace of Ryswick and the w^ar of 
the Spanish succession the commons could not be brought to 

r. D 3 
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keep up more than 7000 troops. Nothing could be more 
rupugnant to the national prejudices than a standing army. 
The tories, partly from regard to the ancient usage of the 
constitution, partly, no doubt, from a factious or disaffected 
spirit, were unanimous in protesting against it. The most 
disinterested and zealous lovers of libeity came with great 
sus])i(*ion and reluctance into what seemed so perilous an in- 
novation. But the court, after the accession of the house of 
Ilmiover, had many reasons for insisting upon so great an 
augmentation of its power and security. It is remarkable to 
]>erceive by what stealthy advances this came on. Two long 
wars had rendered the army a profession for men in the hi<:>her 
and middling classes, and familiarised the nation to their dress 
and rank ; it had achieved great honour for itself and the 
h]nglish name ; and in the nature of mankind tlie j)atriotism 
of glory is too often an overmatch for that of liberty. Tin* 
two kings were fond of warlike 'j)olicy, the second of war 
itself; their schemes, and those of their ministers, demanded 
an imposing attitude in negotiation, which an army, it wjis 
thought, could best give; the cabinet was for many yeais 
entangled in alliances, sliifting sometimes rapidly, but in each 
combination liable to produce the interruption of peace. In 
the new system which rendered the houses of parliament par- 
takers in the executive administration, they Nvere di*awn tlunn- 
selves into tlte approbation of every successive measure, (‘ith(‘r 
on the propositions of ministers, or, as often b.ijrpens more 
indirectly, but hardly less effectually, by passing a negative 
r.nnvMtnt thosc of tlicir opponents. The numlrer of troojrs 
for which a vote \vas annually demanded, after some 
variations, in tlie first years of George I., was, during 
the whole administr'ation of sir Robert Walpole, excejrt w lieri 
the state of Europe excited some apprehension of disturbance, 
rather more thaii^ 17,000 men, independent of those on the 
Irish establishment, but including the garrisons of Minorca 
and Gibraltar. And this continued with little alteration to 
be our standing army in time of peace during the eighteenth 
century. 

This army was always understood to be kept on foot, as it 
.Arpnhon- is still expressed in the preamble of every mutiiiy- 
/Mousfromit, preserving the balance of power in 
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Europe. The commons would not for an instant admit that 
it was necessary as a peiananent force, in order to maintain 
tlie i^overnmeiit at home. There can be no question, however, 
that the court saw its advantao^e in this lis^ht ; and I am not 
ptudectly sure that some of the multiplied negotiations on the 
(continent in that ag'c were not intended as a pretext for keep- 
ing u]) the army, or at least as a means of exciting alarm for 
the security of the established government. In fact, there 
would have been reb(‘llions in the time of George I., not oidy 
in Scotland, which perhaps coidd not otherwise have been 
pieserved, but in many jiarts of the kingdom, had the parlia- 
ment adhered with too pertinacious bigotry to their ancient 
maxims, ^'et these had such influence that it was long before 
the army was admitted by every one to be perpetual ; and I 
do not know that it luis ever Ixvn recognised as such in our 
statut(‘s. Mr. Pulteney, so late as 17‘3"2, a man neither dis- 
atl(‘ct<‘d nor democratical, and whose views extended no farthiT 
than a change* of hands, declausl that he “ always had been, 
and always would be, against a standing army of <'iny Kind ; 

It was t(> him a terrible thing, whether under the denomination 
of |)ailiam(‘ntary or any other. A standing army is still a 
staiiding aimy, whatever name it be called by; they are 
a body of men distinct from the body of the people; they are 
gov(*ined by dilierent laws; blind obedience and an entire 
submission to the orders of their commanding officer is their 
onlv piinciple. I'iie nations around us are already enslaved, 
;in(l have b(*en enslaved by those very means ; by means of 
th(‘ir standing armies they have <*very one lost their liberties ; 
it is indeed impossible that the liberties of the people can be 
pieserved in any countiy where a numerous standing army is 
kept up.” * 

This wdioh*some jealousy, though it did not prevent what ^ 
was indeed for many reasons not to be dispensed with, the 
establishment of a regular force, kept it within bounds which 
possibly the administration, if left to itself, would have gladly 
overleaped. A clause in the mutiny-bill, first inserted in 
171 s, enabling courts martial to punish mutiny and desertion 
with death, which had hitherto been only cognizable as 


• Farl. Ilist. viii. 904. 
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capital offences l)y the civil magistrate, was carried by a very 
small majority in both houses.* An act was passed in 
directing that no troops should come within two miles of any 
jdace, exc(‘pt the; capital or a garrisoned town, during an 
election t ; and on some occasions, both the commons and the 
courts of justice showed that they had not forgotten the 
maxims of their ancestors as to the supremaey of the civil 
power, t A more important measure was projected by men 
of independent [)rinciples, at once to secure the kingdom 
against attack, invaded as it had been by rebels in 171 d, and 
thrown into the most ignominious panic on the rumours of a 
Fnuieh armament in to take away the pretext for a laige 

standing force, and perhaps to furnish a guarantee against 
any evil purposes to which in futun* times it might be sub- 
servient, by the establishment of a national militia, 
IliliiWi' wilder th(‘ sole authority imleinl of tlu* crown, but 
commanded by gentlemen of sufficient estates, and 
not liable, except in war, to be marched out of its prop(*r 
county. This favourite plan, with some nffiictance on the' 
jiart of the government, was adopted in 17«>7*^ But though, 
during the long periods of hostilities whi(‘h hav(‘ unfortnnat(‘ly 
ensued, this embodied force has doubtless jilaced tb(‘ kii)g(k>m 
in a more respectable state of security, it has not much con- 
tributed to diminish the number of our regular foices ; and, 
fi’om some defects in its constitution, arising out of to(» grinit 
attention to our ancient local divisions, and of too" indiscrimi- 
nate a dispensation with personal service, which has filled the 
ranks with the refuse of the community, the militia has grown 
unjiopular and burthensome, rather considered of late by the 
governnumt as a means of recruiting the army than as worthy 


• Purl, Hist. vli. 5:16. 
f H (Jeo. ‘i. c. :iO. Pari. Hist. \ill. 

t The military having been called in 
to quell an alleged riot at Westminster 
election in 1741, it was resolved, Dec. 
22., “ that the presence of a regular body 
of armed ‘soldiers at an election of mem- 
beis to serve in parliament is a high in- 
iVingcinent of the liberties of the subject, 
a manifest >iolation of the freedom of 
elections, and an Qpen defiance of the 
laws and constitution of this kingdom.” 
'Che persons concerned in this, having 


been ordered to attend the house, rccei\ed 
on their knees a very se^ero reprimand 
from the speaker. Pari. Hist. ix. 326. 
Upon some occasion, the circumstances of 
which I do not recollect, chief justice 
Willes uttered some laudable sentiments 
as to the subordination of military power. 

§ I.ord Hardwickc threw out the 
militia bill in 1 7.16, thinking some of 
its clauses rather too republican, and, in 
fact, being adverse to the scheme. I’ai I. 
Hist. XV. 701. H. Walpole’s IVIemoiis, 
ii.45. Coxe’s Memoirs of Lord Walpole, 
450. 
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of preservation in itself, ami according-ly thrown aside in time 
of pea(‘e ; so that tlie person who a(*<pnred great popularity 
as the author of this institution, lived to see it worn out and 
gfoiie to decay, and tin* |)rinciples, above all, upon which he 
had brought it forward, just enough remembered to be turned 
into ridicule. Yet the success of that magnificent organiza- 
tion \A hicb, in our own time, has been established in France, 
is sulhcient to evince the possibility of a national militia; and 
ve know with what spirit sucli a force was kept up for some 
years in this country, under the name of volunteers and yeo- 
maniy, on its only real basis, that of jwoperty, and in such 
local distribution as (‘onvenience pointtal out. 

Nothing could be moia* idle, at anytime since the devolution, 
than t() suppose that tin* regular army wa)uld pull the speaker 
out (>{ his chair, or in any manner be (Muployed to confirm a 
(l('sp(>ti(‘ pow(‘r in the cnnvn. Such power, 1 think, could 
mwan* liaM* Ixam the walking dream of (‘ither king or minister. 
Ihit as th(‘ slight(‘st inroads upon private riglits and libeitii's 
ar(‘ to be guarded against in any nation that desmwes to be 
calhal fieis we should alwaays keep in mind not only that the 
inilitarv pow'er is subordinate to the civil, but, ('is this sub- 
or(hn<ation must c(‘as(‘ vvlnu’e the former is fiaxpiently (unployed, 
that it should never be called upon in aid of the jieace without 
sidlicimit caus(*. ^utUiug^LOuidmoTU break down this notion 
of the law’s supjiMuacy than tlu^ perjietual interferenc(‘ of 
tliose v\ho are really governed by another lavy ; for the doc- 
trine of some judg(‘s, that the soldier, being still a citizen, 
iicts only in preservation of the ])ublic p(‘ace, as another 
citizen is bound to do, must be felt as a sophism, ev(*n by 
those w ho cannot find an answer to it. And, even in slight 
circumstances, it is not conformable to the principles of our 
government to make that vain disjday of military authority 
which disgusts us so much in some continental kingdoms. 
Jhit, not to dwell on this, it is more to our immediate purpose 
that the exeiaitive power has acquired such a coadjutor in the 
regular army that it can, in no probable emergency, have 
much to ap|)ieh(‘nd from pojmlar sedition. The increased 
facilities of transport, and several improvements in military 
art and science, which will occur to the reader, have in later 
times greatly enhanced this advantage. 
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11. It must be apparent to every one that since th e Restora- 
tion^ and especially since the Revolution, an iinmeiise"^)o\ver 
pLS been thrown into the scale of both houses of parliament, 
though practically in more frequent exercise by the lower, in 
consequence of their annual session during several months, 
and of their almost unlimited rights of investigation, discus- 
sion, and adviqe. But, if the crown should by any means 
become secure of an ascendancy in this assembly, it 
is evident that, although the jirerogative, technically 
speaking, might be diminished, the power might b(* 
icisions same, or even possibly more efficacious ; and that 

this result must be proportioned to the degree and secuiity 
of such an ascendancy. A pailiament absolutely, and in 
all conceivable circumstances, under the control of the sove- 
reign, whether through intimidation or corrupt subservience, 
could not, without absurdity, be deemed a co-ordinate power, 
or, indeed, in any sense, a restraint upon his will. This is, 
however, an extreme supposition, which no man, unless both 
grossly factious and ignorant, will ever pretend to ha\(‘ been 
realised. But, as it would equally contradict notorious truth 
to assert that every vote has been disinterested and indi*- 
jrendent, the degree of influence which ought to he permitted, 
or which has at any time existed, becomes one of the most 
imjrortant subjects in our constitutional policy. 

I have meutioned in the last chapter both the jirovisions 
Attempts to iuscrted in the act of settlement, with the design of 
nstrainit excluding altogether the possessors of public office 
from the house of commons, and the modifications of them 
by several acts of the queen. These were deemed by the 
country party so inadetpiate to restrain the dejiendents of 
power from overspreading the benches of the commons thut 
perjietual attempts were made to carry the exclusive* jirinciple 
to a far greater length. In the two next reigns, if we can 
trust to the un contradicted language of debate, or even to the 
descriptions of individuals in the lists of each parliament, we 
must conclude that a very undue proportion of dependents on 
the favour of government were made its censors and counsel- 
lors. Tfiere was still, however, so much left of an indepen- 
dent spirit, that bills for restricting the number of placemen, 
or excluding pensioners, met always with countenance ; they 
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wore sonietiiues rejected by very slight majorities ; and, after, 
a time, sir Robert Walpole found it expedient to reserve hisi 
opj)ositioii for the surer field of the other house.* After his 
fall, it was imputed with some justice to his successors, that 
they shrunk in povvTr from the bold reformation which they 
had so frequently endeavoured ; the king' was indignantly 
averse to all retrenchment of his power, and they wanted 
probably both the inclination and the iiiHueinie to cut oft' all 
corru])tion. Yet we owe to this ministry the place-bill of 
17 I'b which, derided as it was at the time, seems 
to have had a consider able ellect ; excluding a great 
number of inferior olbcers from the liouse of commons, which 
has n<‘ver since contaiiurl so revolting a list of court-deputies 
as it tlid in th(‘ age ol' Walpole.t # 

Blit \\hil(‘ this acknowledged influence of lucrative office 
miixht b(‘ pri‘sumcd to oj)crate on many staunch ,01- 
adluramts of the actual administration, there was 
I always a strong suspicion, or rather a gtru'ral certainty, of 
^ahMilutc corruption. The proofs in single instances could 
n(‘\(‘r |)crhaps ht‘ established; which, of course, is not sur- 
prising. But no one s(‘riously called in question the rcrility 
|<)f a svst(‘niatic distribution of money by tlie crown to the 
I epresentatives of tin* people; nor did the corrupters tlnun- 
sclv(‘s, in nnIioiii the crime seems always to be deemed less 


* By the act of (> Anne, c. 7., all per- 
sons lioldiii;^ j)cnsions from the eioMti 
(liirin;^ |>li.isiiu‘ were made iiiea|><ible of 
sitlnio in the house of commons, which 
was extended bv 1 (rco. 1. e. 3 (>. to those 
who held them for any term ol >cais. But 
the diilienlty w.is to ascert.im the f.ict; 
the government refusing information. 
Mr. S.md)s accordingly proposed a bill 
in 1710, by winch every member of the 
comnioiis was to take .m oath that he did 
not hold any such pension, and that, in 
case of accepting one. he w'ould disclose 
it to the house within fouiteen dajs. 
This wMS canted by a small majority 
through the commons, but rejected in the 
other house, which liajipened again in 
17^}andml740 Pari Ilist. viii, 78P. ; 
ix. 3b9. ; XI. 510. The king, in an angry 
note to lord Townsheml, on the hrst 
occasion, calls it “ this villanous bill.’ 


Coxe’s Walpole, ii. 537. (573. A bill of the 
same gentleman to limit tlie nnmher of 
placemen in tin* house had so lar w'orse 
success, th.it it (lid not reach the Seiho- 
nian bog. Pail. Hist. xi. 32H. Bishop 
Slierlock made a speech against the pie- 
vention of corrupt practices by the [>en- 
sion bill, which, whether justly or not, 
excited much nnlignation, and evin gave 
rise to the projiosal of a hill for putting 
.111 end to the translation of bishops. 
Id. \iii. 847. 

f 25 Geo. 2. e. 22. The king carnc 
very reluctantly into this measure: in 
the preceding session of 1742, Sandys, 
now become chancellor of the exchequer, 
had opposed it, though originally his 
own ; alleging in no very parliamentary 
manner, that the new ministry had not 
yet been able to remove his majesty’s 
prejudices. Pari. Hist. xii. 89G, 
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heinous, disguise it in private.* It is true that the apjrro- 
priation of su[)j)]ies, and the established course of the exclie- 
(pier, render the greatest part of the public revenue secure 
from misapplication ; but, under the head of s(^ret_sfx\d.^‘c 
money, a very large sum was annually ex])ended witliout 
aSunt, and some other parts of the civil list were ecpially 
frer* from all public examination. t The committee of se(*recy 
appointed after the resignation of sir Robert Walpole 
endeavoured to elicit some distinct evidence of this misappli- 
cation ; but the obscurity natural to such transactions, and 
the guilty collusion of subaltern accomplices, who shroudcMl 
themselves in the protection of the law, defeated m ery hope 
of punishment, or even personal disgrace. t This ])ractice of 
direct bribery continued, beyond doubt, long afterwards, and 
is generally suj)posed to have ceased about the; termination of 
the American war. 

There is hardly any doctrine with respect to our govern- 
ment more in fashion, than that a considerable inHiUMici' of 
the crown (meaning of course a corrupt influence) in both 
houses of parliament, and especially in the commons, has 
been rendered indispensable by the vast enhancement of tluur 
own power over the public administration. Ft is dou})tless 
most expedient that many servants of the crown should be 
also servants of the people ; and no man wlio values tlu* con- 
stitution would separate the functions of ministers of state 


* Mr. Fox declared to the duke of 
Newcastle, when the office of secretary of 
slate, and what was called the manage- 
ment ot the house of commons, was ot- 
forod to him, “ that he never desired to 
touch a penny of the secret service mo- 
ney, or to know the disposition of it, 
fiirther than was necessary to enable him 
to speak to the members without being ridi- 
culous.'* Dodington’s Diary, 15th March, 
175^1. II. Walpole confirms this in 
nearly the same words; Mem. of Last 
Ten Years, i. 332. 

f In Coxe’s Memoirs of Sir R. Wal- 
pole, iii. 609., we have the draught, by 
that minister, of an intended vindication 
of himself after his retirement from office, 
in order to show the impossibility of mis- 
applying public money, which, however, 
he does not show ; and his elaborate ac- 


count of the method by wliith jiivnients 
aie made out of the extheejuer, tliough 
valuable in some respects, seems latl.er 
intended to lead aside the unpractisc i 
reader. 

X 'J'his secret committee were checked 
at every step for want of sufficient pt>\\ ers. 
It is absurd to assert, like Mr. Uoxe, that 
they advanced accusations which they 
could not prove, when the means of 
proof were witliheld. Seropeand Faxton, 
the one secretary, the other solicitor, to 
the treasury, being examined about vciy 
large sums traced to their hands, and 
other matters, refused to answer questions 
that might criminate themselves; and a 
bill to indemnify evidence was lost in the 
upper house. Pail. liist. xii. 625. et 
post. 
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from those of legislators. The ^lory that waits on wis(loin| 
and eloquence in the senate, should always he the great j)ii/.e| 
of an English statesman, and his high road to the sovereign’s! 
favour. But the maxim that private vi(*es are public henelitsi 
is as sophistical as it is disgusting ; and it is self-evident, 
both that the expectation of a clandestine recompense, or, 
what in effect is the same thing, of a lucrative office, cannot 
b(* the motive of an upright man in his vote, and that if an 
(Mitire ])arliament should be composed of such venal spirits, 
ther(‘ would be an end of all control upon the crow'n. There 
is no real cause to a[)pi<‘lH‘nd that a virtuous and enlightened 
i»o\(‘rnment would iind difficulty in resting upon the reputa- 
tion justly due to it ; especially w^hen we throw into the 
scale that species of influence which yiust ever subsist, the 
siMitiment of resp(‘ct and loyalty to a sovereign, of fiiendship 
and oiatitiub* to a minister, of habitual confidence in those 
intiust(‘d with })ower, of averseness to confusion and untried 
clianoe, which have in fact more extensive operation than 
any soidid moti\(‘s, and wdiich must almost aUvays rembu’ 
them unnecessary. 

HI. The co-operation of both houses of parliament wdth 
the e\(*cnti\e government enabled th(‘ latU'r to con- Commit. 
v(‘rt to its own purpose what bad often in former bf/lrhor 
times lit‘eii employed against it, the ))owaT of 
inibcting jiunishment for breach of jirivilege. But as the 
snbjiM-t of |ia?liamentary |)rivileee is of no slight importance, 
it will be conv(Mii(‘nt on this occasion to bring th(‘ whob* before 
the u‘cad(M in as concis(‘ a summary as possible, distinguishing 
tlx* ])(>wer, as it relates to offences coiumitt(*d by members of 
(‘itbei house, or against them singly, or the houses of parlia- 
m<*nt colleetivelv, or against the government and tin* [uiblic. 

1. It has be(*n th(‘ constant pra(‘tice of the house of com- 
mons to lejiress disoiderly or indecent behaviour by a censure 
dcli\(*red through the speaker. Instances of this aie even 
noticed in the .lournals under Edw^ard VI. and Mary ; and it 
is ill fact essential to tlie legular proceedings of any assembly. 
In the fo! mer n‘ign tlieyals(» committed one of their memheis 
to llie Tow(‘i. But in the famous case of A|’i)iur 
Hall in the\ estabhsh<*d tin* first precedent of 

punTsTiinii one of their owai body foi a printed libel 
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derogatory to them as a part of the legislature ; and they 
inflicted the threefold penalty of imprisonment, fine, and 
expulsion.* From this time forth it was understood to be 
the law and usage of parliament, that the commons might 
commit to prison anyone of their members for misconduct in 
the house, or relating to it.t The right of imposing a fine 
was very rarely asserted after the instance of Hall. But that 
of expulsion, no earlier precedent whereof has been recorded, 
became as indubitable as frequent and unquestioned usage 
could render it. It was carried to a great excess by the 
long parliament, and again in the year 1680. These, how- 
ever, were times of extreme violence ; and the prevailing 
faction had an apology in the designs of the court, which 
required an energy beyond the law to counteract them. The 
oflences too, wliich the whigs thus punished in 1()80, were 
in their eflect against the power and even exist(‘nce of jiarlia- 
ment. The privilege was far more unwarrantably exerted 
by the opposite J)arty in 1714, against sir Ilichaid St(*el(*, 
expelled the house for writing The Crisis, a ])amphl(*t refit‘ct- 
ing on the ministry. This was, p(‘rhaps, the first instance 
wherein the house of commons so identified itself with the 
executive administration, indepeiuhaitly of the sovendgn’s 
person, as to consider itself libelled by those who impugned 
its measures. t 

In a few instances an attempt was made to carry this far- 
ther, by declc'iring tfie party incajmble of sitting in parliament. 
It is hardly necessary to remark that upon this rested th(» 
celebrated (jiiestion of the Middlesex election in I76i). If a 
few precedents, and thos(» not before the year 1680, were to 
determine all controversies of constitutional law, it is plain 
enough from the Journals that the house have? assumed the 


* See Vol. I. pp. 27‘i, 273. 
f [In the case of Mr. Manley, com- 
mitted Nov. 9. 16*93, for saying in the 
vlebate on sir John Fenwick’s attainder, 
that it would not be tlie first time peo- 
ple have repented of making their court 
to the government at the hazard of the 
liberties of the people, the speaker issued 
his warrant to the liotiteuant of the Tower 
to receive him. Commons’ Journals. 
It will be remembered, that in 1810, on 
the committal of sir F. Rurdett, the 


governor of tlie Tower required the 
speaker’s warrant to he hacked by the 
secietary of state; with which the com- 
mons thought lit to juit up, though it 
cut at the root of tlie privilege of impri- 
soning pKiprio jure. — 18 )5.] 

I Pari. Hist. vi. J‘JG5. Walpole sa>s, 
in speaking for Steele, “ the liheity of 
the press is unrestrained ; liow then shall 
a part of the legislature dare to punish 
that as a crime, which is not declared to 
be so by any law framed by the whole?” 
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j)o\ver of incapacitation. But as such an authority is hij^hly 
dangerous and unnecessary for any good purpose, and as, 
according to all legal rules, so extraordinary a power could 
not be supported excej)t by a sort of prescrij)tion wliich can- 
not be shown, the final resolution of the liouse of commons, 
which condemned the votes passed in times of great excite- 
ment, appears far more consonant to just principles. 

The power of each house of parliament over those wlio 
jdo not belong to it is of a more extensive considera- of .trmgirs 
ition, and has lain open, in some res])ects, to more 
'doubt than that over its omi members. It has been 
e\ercis(Ml, in the first ])lace, very fre(piently, and from an 
eaily period, in ord(‘r to j)rotect the members perstnially, and 
in tht‘ir properties, from any thing which has hetni construed 
t(> int(‘ifeie with the discharge of their functions, bb'ery ob- 
struction in thes(‘ duties, by assaulting, challenging, insulting 
any single representative of the commons, has from the middle 
^ of the sixte(‘nth century downwards, that is, from the l)(‘gin- 
ning of tht‘ir regidar Journals, been justly deemed a breach 
of j)rivilege, and an otfence against tlie whole body. It lias 
l)e(‘n punislnsl generally by commitim*nt, either to the custody 
Of the housed ofhc(‘r, the serjeant-at-arms, or to tin* king’s 
])rison. This summary proceeding is usually d(‘fended by a 
technical analogy to what are called attachiiienls for (‘on- 
t(*mpt, by which eveiy couit of record is entitled to punish 
by impi isoiKuent, if not also by fine, any obstruction to its 
acts or conthmacious nOstance of them. But it t(‘nd(‘d also 
* to laise the dignity (d* jiarlianuMit in the ey(‘s of tin* ])<M)|)le, 
at times when the governnunt, and (wan the courts of justice, 
WTia* not greatly im^lined to regaid it ; and has Ixhmi also a** 
necessaiy safeguaid against the insohnee of powia. The 
majority aie hound to i(‘spect, and indeed have resjiected, 
th(* rights of every nuMober, however obnoxious to th(‘m, on 
all cpiestions of privilege. Iwen in the case most hkely to 
occur in tin' present age, that of libels, which by no unrea- 
simahle stretch come under the head of obstructions, it would 
he unjust that a patriotic legislator, exposed to calumny for 
liis z(‘al in the public caus(*, should be necessarily driven to a 
troublesome and uncertain process at law, when the oflFenct* 
so manifestly aft’ects the real interests of parliament and the 
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nation. The application of this principle must of course re- 
quire a discreet temper, which was not perhaps always ob- 
served in former times, especially in the rei^n of William III. 
Instances at least of punishment for breach of priviletre by 
peisonal leflectious are never so common as in the Journals 
of that turbulent period. 

The most usual mode, however, of inclining the aniinad- 
version of the house was by molestations in regard 
to property. It was the most ancient privilege of 
the commons to be free from all legal process, dur- 
ing the term of the session and for forty days before and 
after, except on charges of treason, felony, or breach of 
the peace. I have elsewhere mentioned the great case of 
Ferrers, under Henry VIII., wherein the house first, as far 
iTs we know, exerted the power of committing to prison 
those who had been concerned in arresting one of its mem- 
bers ; and have shown that, after some little intermission, 
this b(‘eame their recognised and customary light, Numbei- 
less instances occur of its exercise. It was not only a bieaeli 
of privilege to serve any sort of process upon them, but to 
put them under the necessity of seeking ledu'ss at law for 
any civil injury. Thus abundant cases are found in the 
Journals where persons have been committed to ])i ison for 
entt‘ring on the estates of members, cariying away timliei, 
lopping trees, digging coal, fishing in theii wat(‘is. Their 
servants, and even their tenants, if the tiespass veie such as 
to affect the landlord’s pr(>peity, liad the same piotection.* 
Tile grievance of so unpaialleled an immunity must ha\e 
l)(‘en notoiious, since it not only suspended at least the 
ledress of er(ditois, but enabled rapacious men to establish 
in some measure unjust claims in respect of property ; the 
alleged trespasses being generally founded on some disputed 
right. An act, however, was pass(‘d, lendeiing the members 
of both liouses liable to ci\il suits dining the prorogation id' 
parliament. t But th(*y long continued to a\enge the piivate 
injuries, real or pietended, of their memheis. On a com- 
plaint of breacli of privilege by tiespassing on a fislieiy 

* riio instiinces ate so numerous, that anj thing could In dont <li gucibh (<> 
lo stUct .1 few uould perhaps give an a incmbtM,ot uhith lit might not jitioiin 
inuleipnU* notion ot the vast txttusion the house and must if to ht ] um hed, 
ninth pn\ile<T“e rccei\cd In t ict, hardlv | 12 Will t > 
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(Jan. 25, 17(38), they heard evidence on both sides, and de- 
termined that no breach of privilege had been committed ; 
thus indirectly taking on them the decision of a freehold 
right. A few days after they came to a resolution, “ that in 
case of any complaint of a breach of privilege, hereafter to 
be made by any member of this house, if the house shall 
adjudge there is no ground for such complaint, the house 
will order satisfiiction to the person complained of for his 
costs and expenses incurred by reason of such complaint.” * 
Ihit little opportunity was given to try the effect of this 
resolution, an act having passed in tw^o years afterwards, 
which lias altog(»ther taken away the exemption from legal 
))rocess, except as to the immunity from personal arrest, 
which still continues to be the privilege of both houses of 
j)ailiamcnt. 1 

3. A moie important class of othuices against privilege is 
(jf such as aft(‘ct either house of parliament collectively. In 
^tbe HMgn of Elizabeth w'c have an instance of one committ(‘d 
<foi disrespectful w'om I s against the commons. A few otlu'rs, 
eitiuu for wauds spoken or publislnsl libels, occur in the reign 
of ( liailes I. even liefore the long parliament; but those of 
1()11 can have little wadglit as pn'cedents, and we may say 
neaily the same of the unjustiHable pioceedings in 1()80. 
jE\(‘n since the Hevolution, w'c find too many proofs.of en- 
^croaclimg piideor intemperate passion, to which a numerous 
\'iss(*mblv is always pi one, and which the prevalent doctiine 
I of th(‘ house’s absolute ]>ower in matters of privilege has not 
j conti jbut<*d much to restiain. The most reniaikable may be 
biiefly noticed. 

The commons of IJOl, wdierein a tory spiiit was strongly 
pi edominant, by what wti(‘ deisned its factious delays in 
^ oting supplies, and in seconding the m(‘asur(‘s of the king 
for the security of Europe, had exasjierated all thos(‘ who saw^ 
the nation’s safety in vigorous preparations for wair, and pro- 
Aoked at last the lords to the most angry resolution which 


* Journals, 11th Feb, It had been amended, I ])rcsuinc, in (onsequcnce ot 
onjjinilly ]>ro))i)‘-td, that tlie moniher sumc doubt as to tht power of the house 
making the ccnipliint should p »y the to enforce it 
jiaitys costs and expenses, which was •} tO G 3 c. 'iO 
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one house of parliament in a matter not affecting its privileges 
has ever recorded against the other.* The grand jury of 
Kent, and other freeholders of the county, presented accord- 
Kcntiih ^ petition ot! the 8 th of May, I7OI, imploring 

^K.tion of them to turn their loyal addresses into bills of supply 
(the only phrase in the whole petition that could be 
construed into disrespect), and to enable his majesty to assist 
his allies before it should be too late. The tory faction was 
wrought to fury by this honest remonstrance. They voted 
that the petition was scandalous, insolent, and seditious, tend- 
ing to destroy the constitution of parliament, and to subvert 
the established government of this realm ; and ordered that 
Mr. Colepepper, who had been most forward in presenting 
the petition, and all others concerned in it, should be taken 
into custody of the serjeant.t Though no attempt was made 
on this occasion to call the authority of the house into cjuestion 
by habeas corpus or other legal remedy, it was discussed in 
pamphlets and in general conversation, with little advantage 


♦ Resolved, Tliat whatever ill conse- 
quences may arise from the so Ion;; de- 
ferring the supplies for the year’s service, 
are to be attributed to the fatal counsel 
of putting off the ineetir)g of a parliament 
so long, and to unnecessary dela>s of the 
house of* commons. I^ords’ Journals, 
21{d June, 1701. The commons had pre- 
viously come to a vote, that all the ill 
consequences which may at this time at- 
tend the delay of the supplies granted by 
the commons for the preserving the pub- 
lic peace, and maintaining the balance 
of Europe, are to be imputed to those 
who, to procure an indemnity for their 
own enormous crimes, have used their 
utmost endeavours to make a breach be- 
tween the two houses. Commons’ Jour- 
nals, yOth June. 

t Journals, 8th May. Pari. Hist, v, 
12.50. Ralph, 947. This histoiian, who 
generally afiects to take the popular side, 
inveighs against this petition, because the 
tories had a majority in the commons. 
His partiality, arising out of a dislike to 
the king, is very manifest throughout the 
second volume. He is forced to admit 
afterwards, that the house disgusted the 
people by their votes on this occasion. 
P. 976. [Colepepper having escaped 
from the custody of the serjeant, the 


bouse of commons addressed the king, to 
cause him to be apprehended ; upon 
which he surrendered himself. In the 
next parliament, which met Dec. 30. 1701, 
he had been a candidate for Maidstone, 
and, another being returned, petitioned 
the house, who, having resolved first in 
favour of the opposite party, jiroceeded 
to vote Colepepper guilty of “ scanda- 
lous, villainous, and groundless reflections 
upon the late house of commons;” and, 
having committed him to Newgate, di- 
rected the attorney-general to prosecute 
him for the said offences. Pari. Hist. 
V. 13.39. Ralph, 1015. Coleiicppcr 
gave way to this crushing pressure, and 
having not long afterwards (Pari. Hist, 
vi. 9.5.) petitioned the house, and ac- 
knowledged himself at the bar sorry for 
the scandalous and seditious jiracticcs by 
him acted against the honour and privi- 
leges of that house, &e., they addressed 
the queen to stop proceedings against 
him. But a resolution was passed, IGtli 
Feb. 1702, at the same time with others 
directed against Colepepper, That it is 
the undoubted right of the people of 
England to petition or address the 
for the calling, sitting, or dissolving of 
parliaments, or for the redressing of griev- 
ances. Pari. Hist. v. 1340. — 1845.] 
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to a power so arbitrary, and so evidently abused in the im- 
mediate instance.* 


* History of the Kentish Petition, 
Somers Tracts xi. 242. Legion’s Paper. 
Id. 264. Vindication of the Rights of 
the Commons (either by Harley or sir 
Humplirey Mackworth). Id. 276. lliis 
contains in many respects constitutional 
pnnciples ; but the author holds very 
strong language abotit the rigltt of peti- 
tioning. After quoting the statute of 
(d>ar!es II. against tumults on pretence 
of presenting petitions he says : “ By 
this statute it may be obsersed, that not 
only the number of persons is restrained, 
hut the occasion also for which they may 
petition; which is for the alteration of 
matters estahlislicd in churcdi or st.ite, for 
want whereof some ineoiuenicnce may 
anse to that county from which the peti- 
tion shall he hrouglit. For it is plum liy 
tlie express words and meaning of that 
statute that tlic grievance or matter of 
the petition must arise in the same county 
as till* petition itself. 'I'lioy may indeed 
jictition the king for a parliament to le- 
dicss their grie%ancos; and they m.'tv pe- 
tition that parliament to make one law 
tliat IS advantageous, and lepeal another 
that is pnjudicial to the tiade or interest 
of tliat county ; hut they have no jiovvcr 
hy this statute, nor by the constitution 
of the English government, to direet the 
jiirliament in tlic general proceedings 
concerning the whole kingdom; for the 
law declares that a general consultation 
of ail the w'ise rejireseiitative.s of pailia- 
nient is more for the safety of I'higlaiid 
tiian the hast) advice of a number of pe- 
titioners of a private county, of a grand 
,mry, or of a few justices of the peace, 
who seldom have a true state of the case 
represented to them.’.’ P. .41:5. 

'I hese aie certainly what must appear 
in the present day very strange limit.i- 
tions of the subject’s right to petition 
cither house of parliament. But it is 
really true that such a right was not ge- 
nerally recognised, nor Ircquently exer- 
cised, in so large an extent as is now held 
unijucstionablc. We may starch whole 
volumes of the Journals, while the most 
animating topics were m discussion, with- 
out tiuding a single instance of such an 
intei position of the constituent with the 
representative body. In this particular 
case of the Kentish petition, the words in 
the resolution, that it tended to destroy 

F r 


the constitution of parliament and sub- 
vert the established government, could he 
founded on no pretence but its unusual 
interference with the counsels of the le- 
gislature. With this exception, 1 am not 
aw'are (stating this, however, with some 
diffidence) of any merely jiolitical peti- 
tion before the septennial bill in 1717, 
against which several were picsenlcd from 
corpoiate towns; one of \v liich was le- 
jeeted on account of language that the 
house tiiought indecent ; and as to these 
it may be observed, that towns returning 
iiieinbers to pailiament had a paiticiilar 
concern in the measure before the house. 
'I’liey lelate, however, no doubt, to go- 
ner, d policy, and seern to establish a 
popular piinciple which stood on little 
authority. 1 do not of course include the 
jictitions to the long parliament in 1640, 
nor one addressed to the convention, in 
16vS‘), from the inhabitants of London 
and Westminster, pressing their declara- 
tion of Wilh.im and IMaiy; both in tmus 
too ciitical to furnish regul.ir prcctdents. 
[It may he mentioned, however, that, a 
few months after tiie Bcwolution, the city 
of London added to a petition to have 
their ancient i ight of choosing iJiuir 
slienlls restored to them, a prayer that 
the king might he enalded to make use 
of the service of all his jirotestant sub- 
jects; that is, that the test might he 
abrogated. I’ail 1 list. v. 3.5P. It was 
carried hy 174 to 147 that this petition 
should be road, — 1H4.5J But us the 
)»o])ular jirinciples of government grew 
more estalillshed, the right of petitioning 
oil general giound- seems to have been 
better recognised ; and vistances may he 
found, during the adininistiatioa of sir 
Rohirt Walpole, though still hy no 
means freqiKiit, Pari. Hist. xii. 1 J 
[In the South Sea crisis, 1721, many 
IK'titions were presented, jnaying for 
justice on the directors. Pail. Ilist. vii. 
704. — 1845.] The city of London pic- 
sented a petition against the hill for 
naturalization of the Jews, in 17 ".4, an 
being derogatory to the Christian religion 
as W'ell as detrimental to trade. Id, xiv. 
1417. It caused however some animad- 
version; for Mr. Northey, in the debate 
next session on the proposal to rejicdl 
this hill, alluding to this very petition, 
and to the comments Mr. Pelham made 
2 
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( A very few years after this high exercise of authority, it 
Dinputewith was called forth in another case, still more remark- 
Ayic.bl!^‘ able and even less warrantable, XkaJhoJUse.of com- 
****'^*^” .^'^4^^bt*ed right of determining all 

di sp uted returns to the writ of election, and consequently of 
j^^ng upon tbh rfgTit of every vote.*^ But, as the house 
anihrhbt pretemT tTiatlt had given Ifiis right, or that it was 
not, like any other franchise, vested in the possessor by a 
legal title, no pretext of reason or analogy could be set 
up, for denying that it might also come, in an indirect 
manner at least, before a court of justice, and be judged by 
the common principles of law. One Ashby, however, a 
burgess of Aylesbury, hiiving sued the returning officer for 
refusing his vote ; and three judges of the king’s bench, 
against the o})inion of chief-justice Holt, having determined 
for (liffiirent reasons that it did not lie, a writ of error was 
brought in the house of lords, when the judgment was 
reversed. The house of commons took this up indignantly, 
and passed various resolutions, asserting their exclusive riglit 


on it, ns so like the famous Kentish 
petition, that if they had been treated in 
tl)c same manner it would have been 
what they deserved,” observes in replv, 
that the “ rij^ht of petitioning? eithei the 
kin<? or the paidiament in a decent and 
subnVissive •manner, and without any 
riotous appearance, against any thing 
they think may atfect their religion and 
liberties, will never, 1 hope, he taken 
from the subject.” Id. xv. 119.; see 
also 37(). And it is very remaikablc 
that notvvithstaiviing the v iolent clamour 
excited by that unfortunate statute, no 
petitions ibr its repeal aie to be found in 
the Journals. They aie eipially silent 
with regard to the marriage act, another 
topic of popular obloquy. Some peti- 
tions appear to have been presented 
against tlie bill for naturalization of 
foreign protestants ; but probably on the 
ground of its injurious effect on the 
parties themselves. The gieat multi- 
plication of petitions on matters wholly 
unconnected with particular interests 
cannot, I believe, be traced hii?licr than 
those for the abolition of the slave trade 
in 1787 ; though a few were presented 
for reform about the end of the American 


war, which wmuld iindouhtcdly have been 
rejected with indignation in any oarliei 
stage of our constitution. It may l)e 
remarked also that petitions against hills 
imposing dutits are not received, pio- 
bably on the principle that they are in- 
tended for the geiieial interests, tliough 
affeeting the parties who thus complain 
of them, llatsell, iii. iiOO.'. 

The convocation of public mectiim 
for the debate of political questions, as 
preparatory to such addresses or peti- 
tions, is still less according to the prac- 
tice and jireccdents of our ancestors; nor 
does it appear that the sheiilfs or other 
magistrates are more invested with a 
right of convening or presiding in assem- 
blies of this nature tlian any other per- 
sons ; though, within the bounds of the 
public peace, it would not perhaps be 
contended that they have ever been un- 
lawful. 13 lit that their origin can be 
distinctly traced higher than the year 
1769, 1 am not prepared to asseit. it 
will of course be understood, that this 
note is merely historical, and without re- 
ference to the expediency of that change 
in oiir constitutional theory which it 
illustrates. 
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to take cognizance of all matters relating to tlie I'lection 
of tlieir members. The lords impelled these hy coiitiary 
resolutions : That hy the known laws of this kingdom, 
every person having a right to give his vote, and being' 
wilfully denied hy the officer who ought to receive it, may 
maintain an action against such officer to recover damage for 
the injury; That the contrary assertion is destructixe of tJie 
property of the subject, and tends to encourage coiruptiou 
and partiality in returning officeis; that the declaring 
pel sons guilty of breach of piivilege for piosccuting such 
actions, or for soliciting and pleading in them, is a manifest 
assuming a power to contiol the law, and hinder die course 
of justice, and subject the property <>1 Knglishmen to the 
aihitrai y \ otes of tlie house ot commons, dheyoidered a 
eoj>y of these resolutions to he sent to all th(‘ sheiitls, and to 
he communicated hy them to all th(‘ horouglis in their n*- 
spective counties. 

A pioiogcition soon afterwaids followed, hut smved only 
to i^ive breathing time to tlu* exasjierated ])tUties ; lor it must 
he ohsei xed, tliat thougli a sens(* of dignity and piivdege no 
doubt sw(‘lled the majoiities in each house*, the (jm‘sti()n w.as 
\eiy luueh inxolved in the geneial whig and toiy couise* ol 
polities. Hut Ashby, dining the recess, having jiroceeded to 
(^\(*cution on his judgment, and some other actions having he(*n 
In ought against tfie returning officer of A}h*shuiy, the* com- 
mons again" to(A it u|i, and committed the parties to New'- 
gate*. They mov(*d the* couit of king’s bench lor a liahiTis 
(oijuis; u|)oii the letuin to wlfudi, the judges, except Holt, 
tliought themselxes not vxai ranted to set them at liheity 
against the commitment of the house.* It was thieati'iied 
to hiing this hy wait of <*rior hefoie the lords; and, in tlie 
disposidon of that assembly, it seems prohahh^ that diey would 
liave inflicted a severe wound on the privileg(*s of tin* lower 
house, which must in ail proliahility hava* turned out a sort 
of suicide upon their own. But the commons interposed hy 
lesolving to commit to prison the counsel and agents con- 
c(*rned in prosecuting the habeas corpus, and hy addressing 
the queen not to giant a wTit of error. The queen properly 


* Stutt J rials, XIV ^49 
F F a 
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answered, that as this matter, relating to the course of judicial 
proceedings, was of the highest consequence, she thought it 
necessary to weigh very carefully what she should do. The 
lords came to some important resolutions : That neither house 
of parliament hath any power by any vote or declaration to 
create to themselves any new privilege that is not warranted 
by the known laws and customs of parliament ; That the 
house of commons, in committing to Newgate certain persons 
for prosecuting an action at law, upon pretence that their so 
doing was contrary to a declaration, a contempt of the juris- 
diction, and a breach of the privileges of that house, have 
assumed to themselves alone a legislative power, by pretend- 
ing to attribute the force of law to their declaration, have 
claimed a jurisdiction not warranted by the constitution, and 
have assumed a new privilege, to which they can show no 
title by the law and custom of parliament ; and have thereby, 
as far as in them lies, subjected the rights of Englishmen, 
and the freedom of their persons, to the arbitrary votes of 
tile house of commons ; That every Englishman, who is im- 
prisoned by any authority whatsoever, has an undoubted 
right to a writ of habeas corpus, in order to obtain his liberty 
by the due course of law ; I'hat for the house of commons to 
punish any ))erson for assisting a prisoner to procure such a 
writ is an attempt of dangerous consequence, and a breach ot 
the statutes provided for the liberty of the subject ; That a 
writ of error is not of grace but of right, and ought not to 
he denied to the subject when duly applied for, though at the 
request of either house of parliament. 

These vigorous resolutions produced a conference between 
the houses,* which was managed with more temper than 
might have been expected from the tone taken on both sides. 
But, neither of them receding in the slightest degree, the 
lords addressed the queen, requesting her to issue the writs 
of error demanded upon the refusal of the king’s bench to 
discharge the parties committed by the house of commons. 
The queen answered the same day that she should have 
granted the writs of error desired by them, but finding an 
absolute necessity of putting an immediate end to the session, 
she was sensible there could have been no further proceeding 
upon them. The meaning of this could only be, that by a pro- 
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rog^ation all comniitmeuts by order of the lower house of par- 
liament are determined, so that the parties could stand in no 
need of a habeas corpus. But a great constitutional question 
was thus wholly eluded.^ 

We may reckon the proceedings against Mr. Alexander 
Murray, in 17'51, among the instances wherein the vrotoiKi. 
house of commons has been hurried by passion to m?* M urray 
an undue violence. This gentleman had been ac- 
tive in a contested Westminster election, on an anti-minis- 
terial and perhaps Jacobite interest. In the course of iin 
impiiry before the house, founded on a petition against th(‘ 
return, the high-bailitl' named Mr. Murray as having in- 
sulted him in the execution of his duty. The lious(» re- 
so1\(m1 to hear Murray by counsel in his defence, and 
tlu* liigh-bailitf also by counsel in support of tire charg(', 
and ordered the former to give bad for Iris appearance 
fionr time to time. Th(*se, especially the last, w(‘re inno- 
vations on the pi'actice of pailiarneut, and were justly op- 
jrosed by the more cool-headed men. After hearing wit- 
nesses on both sid(‘s, it was resolved that Murray should he 
committed to New^gate, and should i-eceive this sentence 
upon his knees. Tliis command he steadily leiiised to obey, 
and thus dr'ew on himself a storm of wrath at such inso- 
lence arid audacity. But the times wer’e no mon*, vvlum the 
commons could inflict whippings and jnllor ies on the refrac- 
tory ; and* they wei'e forced to content themselves with or*- 
(lering that no person should be admitted to him in prison, 
v\hich, on account of his ill h(‘alth, they soon rifterwards 
relaxed. Th(‘ public voice is never favourable to such arbi- 
trary exertions of niei’e power: at the expiration of the ses- 
sion, Mr. xVIurray, thus grown from an intriguing Jacobite 
into a confessor of jropular liberty, was attended home by a 
sort of triumphal procession amidst the ajrplause of the 
p(‘ople. In the next session he was again committed on 
the same charge 5 a proceeding exti'em(‘ly violent and ar- 
bitrary, t 

It has been always deemed a most important and essential 

* Pari Hist \1. 225 et post. State Walpole's Memoirs of the list Ten Years 
Inals, XIV. 695, ct post. of George II., i. 15. et pofct. 

f Pari. Hist, xir 888, tt post, 1068. 

r r 4 
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privilege of the houses of parliament, that they may punish 
in this summary manner by commitment all those who dis- 
obey their orders to attend as witnesses, or for any purposes of 
their constitutional duties. No inquiry could go forward 
before the bouse at large or its committees, without this 
power to enforce obedience ; especially when the information 
is to be extracted from public officers against the secret 
wishes of the court. It is equally necessary (or rather more 
so, since evidence not being on oath in the lower house, there 
can be no punishment in the course of law,) that the contu- 
macy or prevarication of witnesses should incur a similar 
penalty. No man wo\dd seek to take away this authority from 
parliament, unless he is either very ignorant of wliat has oc- 
curred in other times and his own, or is a slave in the fetters 
of some general theory. 

But far less can be advanced for sevcu al exertions of ])ower 
rornu.it- record in the Journals, which under the name of 
oTnusun. ju’ivilege must be reckoned by impartial men irro- 
I'liriiu *' gularities and encroachments, capable only at some 
periods of a kind of apology from the unsettled 
state of the constitution. The commons began, in the fa- 
mous or infamous case of Floyd, to arrogate a ])o\^’er of 
animadverting upon political ofi'ences, which was then wrested 
from them by the upper house. But in the first ])arliameiit 
of Charles I. they committed Montagu (afterwards the noted 
semi-po[)ish bishop) to tlie serjeant on account of a jmblished 
l)ook containing doctrines they did not a])prove.* For this 
Mils evidently the main j)oint, thougli he was also charged^ 
with reviling two jiersons who had petitioned the house, 
which bore a* distant resemblance to a contempt. In the 
long parliament, even from its commencement, eveiy boun- 
dary was swept away ; it was sufficient to have disj)leased 
the majority by act or word ; but no precedents can be de- 
rived from a crisis of force struggling against force. If we 
descend to the reign of William III., it will be easy to dis- 
cover instances of commitments, laudable in their purpose, 
but of such doubtful legality and dangerous consequence that 
no regard to the motive should induce us to justify the prece- 


• Jouinals, 9th July, 
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(lent. Graham and Burton, the solicitors of the treasury in 
all the worst state prosecutions under Charles and Janies, 
and Jenner, a baron of the exchequer, were committed to tin* 
Tower by the council immediately after the king’s proclama- 
tion, with an intention of jiroceeding criminally against them. 
Some months afterwards, tlie suspension of the habeas 
corpus, which had taken jilace by bill, having ceased, they 
moved the king’s bencli to admit them to bail ; but the house 
of commons took this up, ami, after a report of a committee 
as to precedents, put them in custody oftlie serjeant-nt-anns.* 
On complaints of abuses in victualling the navy, the c{)mniis- 
sioiiers of that departnuMit W(*re sent for in the seij(»ant’s 
custody, and only release<l on bail ten days afterwards, t 
But, without minutely consider iiig the (piestionahle instances 
of jnivile^e that we may regr<‘t to lind, I will select one 
\\h(‘iein tin* house of commons appear to have gone far 
beyond (‘ither the reasonable or (‘ustomary limits of jirivilege, 
ami that with very litth* pia‘te\t of public necessity. In the 
i(‘ii;n of (ieorge I., a newspaper called Mist’s .lournal was 
notorious as the oi'gan of the Jacobite faction. A jiassage 
full of the most impudent longings for the pn‘tcnder’s 
r'estoration having bemi laid befoi'e tlu‘ house, it was resolved, 
May “That the said pajier is a false, malicious, 
scandalous, infimous, and traitorous lih(‘l, tiarding to alienate 
tin* alh‘cti(»ns of his majesty’s subj<‘cts, and to ex(‘ite the 
jreople to st'dition and ndrellion, \Aith an interrtion to subvert 
the present happy establishmerrt, and to introduce popery and 
’‘arbitrary power.” J hey wmit on aftru' this ivsolution to com- 
mit th(‘ prirrter Mist to Newgat(‘, and to address the kirrg 
that the authrrrs and publisliers of the libel might be pr'ose- 
ciited.t It is to be observed that no violation of jirivilege 
either was, or indeed could be, alleged as tire ground of this 
commitment; which seems t<» imjrlythat the house conceived 
its(‘lf to be invested with a general power, at least in all 
jrolitieal misdemeanors. 

I have not observed any qase more recent than this of 
Mist, whci'ein any orre has been committed on a charge 
wdiich could not possibly be interpreted as a contempt of the 

* Commons’ Journals, SUh 0(t. 1C°<) f Id. ''th Dec. 

\ Purl. Hist. Ml. 803. 
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house, or a brejich of its privilege. It became, however, the 
practice, without previously addressing the king, to direct a 
prosecution by the attorney-general for offences of a public 
nature, which the commons had learned in the course of any 
inquiry, or which had been formally laid before them.* This 
seems to have been introduced about the beginning of the 
reign of Anne, and is undoubtedly a far more constitutional 
course than that of arbitrary punishment by over-straining 
their privilege. In some instances, libels have been publicly 
burned by the order of one or other house of parliament. 

I have principally adverted to the powers exerted by the 
lower house of parliament, in punishing those guilty of violat- 
ing their privileges. It will, of course, be understood that 
the lords are at least equal in authority. In some respects 
indeed they have gone beyond. I do not mean that they 
would be supposed at present to have cognizance of 4vny 
offence whatever, upon which the commons could not ani- 
madvert. Notwithstanding what they claimed in the case of 
Floyd, the subsequent denial by the commons, and abandon- 
ment by themselves, of any original jurisdiction, must stand 
in the way of their assuming such authority over misde- 
meanors, more extensively at least than the commons, as has 
been sliown, have in some instances exercised it. Hut, whde 
the latter have, with very few exceptions, and none since the 
llestoratiou’, contented themselves with commitment during 
the session, the lords have sometimes imposed fines, and, on 
s(uiie occasions in the reign of George II., as well as later, 
have adjudged parties to impiisonment for a certain timeC 
In one instance, so late as that reign, tiny sentenced a man 
to th (5 j)illory ; and this had been done several times before. 
The judgments, however, of earlier ages give far less credit 
to the jurisdiction than they take from it. Besides the ever- 
inernorable case of Floyd, one John Blount, about the same 
time (27th Nov. 1621 ), was sentenced by the lords to im- 
prisonment and hard labour in Bridewell during life, t 

• lords’ Journals, 10th Jan. 1702.4^ taken up warmly by* the opposition 
Pari. Hist. vi. 21. commoners, on the ground that offences 

f Hargrave’s Juridical Arguments, agaiQst the government could not be 
vol. i. p. 1., Ac. [In 1677, the lords prosecuted in parliament. Nothing, 
having committed one Dr. Cary, for liowever, was done by the house ; so that 
sending to the press a libel, asserting the the lords gained! a victory. Pari. Hist, 
illegality of the late prorogation, it was iv. 837 — 1845.] 
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It may surprise tliose who have heard of the happy balance 
of the English constitution, of the responsibility of every man 
to the law, and of the security of the subject from all 
.unlimited power, especially as to personal freedom, that this 
^])ower of awarding punishment at discretion of the houses of 
^])arliament is generally reputed to be universal and ^ ^ 

uncontrollable. This indeed was by no means re- tiioho.l'hVn’ot 
ceived at the time when the most violent usurpations ‘’ourtioi 
under the name of privilege were hrst made ; the 
jiower was (juestioned by the royalist party who bi'came its 
victims, and, among others, by the gallant Welshman, judge 
Jenkins, whom the long parliament had shut up in tin* 
Tower. But it has been several times brought into discus- 
sion before the ordinary tribunals ; and the result has been, 
|tfiat if the power of parliament is not unlimited in right, there 
is at least no remedy jirovided against its excesses. 

The house of lords in Hi77 committed to the Tower four 
])eers, among wliom W'as the earl of Shaftesbury, for a high 
contempt ; that is, for calling in question, during a debate, 
tile legal continuance of parliament after a prorogation of 
more than twelve months. Shaftesbury mov(*(l the court of 
king’s bench to release him upon a writ of habeas corpus. 
But tiie judges were unanimously of opinion, that they had 
no jurisdiction to inquire into a commitment by the loids of 
one of their body, or to discharge the [‘arty during the ses- 
sion, even* tliongli there might he, as iqipears to have been 
the case, such technical informality on the face of the com- 
mitment, as would be sufficient in an ordinary case to set it 
aside.* 

l.ord Shaftesbury was at this time in vehedient o]>positi()n 
to the court. Without insinuating that this had any cllect 
u})on the judges, it is certain that a few years aft(*rwards they 
were less inclined to magnify the jjrivileges of parliament. 
Some who had been committed, very wantonly and ojipres- 
sively, by the commons in 1680, under the name of abhor- 
rers, brought actitns for fals^ imprisonment against Topbam, 
the serjeant-at-arms. In one of these he put in what is called 
a plea to the jurisdiction, denying the competence of the court 


• State Trials, vi. 1369. 1 Modern Reports, 159 
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of king’s bench, inasmuch as the alleged trespass had been 
done by order of the knights, citizens, and burgesses of par- 
liament. But the judges overruled this plea, and ordered 
him to plead in bar to the action. We do not find that Top- 
ham comjdied with this ; at least judgments appear to have 
])assed against liim in these actions.* The commons, after 
the Revolution, entered on the subject, and summoned two of 
the late judges, Pemberton and Jones, to their bar. Pem- 
berton answered that he remembered little of the case ; hut 
if the defendant should plead that he did arrest the plaintiff 
by order of the house, and should plead that to the jurisdic- 
tion of the king’s bench, he thought, with submission, he 
could satisfy the house that such a plea ought to be over- 
ruled, and that he took the law to be so very clearly. The 
house pressed for his reasons, which he rather declined to 
give. But on a subsequent day he fully admitted that Jtlu* 
order of the house was sufiicient to take any one into custody, 
but that it ought to he pleaded in bar, and not to the juiis- 
dictioii, which would be of no detriment to the paity, nor 
affect his substantial diffence. It did not appear however that 
he bad given any intimation from tlie bench of so fiivoinable 
a leaning towards the lights of pailianumt; and his ]>ies(‘nt 
language might not uiieharitahly he ascribed to the (diange of 
times. The house resolved that tlu* orders and proceedings 
of this house b(‘ing pleaded to the jurisdiction of the eouit of 
king’s bench, ought not to be oveiruled ; tliat the judges liad 
been guilty of a breach of privilege, and should be taken into 
custody. 1 

Cl have already mentioned that, in the course of the con- 
troversy between the two houses on the case of Ashby and 
White, the commons had sent some persons to Newgate for 
suing the returning officer of Aylesbury in defiance of their 
resolutions ; and that, on their application to the king’s bench 
to be discharged on their habeas corpus, the majoiity of the 
judges had refused it. Three judges, Powis, Gould, and 
Powell, held that the courts of Westminsfer Hall could have 
no power to judge of the commitments of the houses of par- 
liament ; that they had no means of knowing what were the 

* Slate Trials, xii. S22 T. Jonc*-, f Journals lOtli, n)th Jul}, 

Utpoits 20y. 1689. 
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privileges of the commons, and consequently could not know 
their boundaries ; that the law and custom of parliament 
stood on its own basis, and was not to be decided by tlu' 
general rules of law ; that no one had ever been discharged 
from such a commitment, which was an argument that it 
could not bo done. Holt, the chief-justice, on tlie other hand, 
maintained that no privilege of parliament could destroy a 
man’s right, such as that of bringing an action for a civil 
injury ; that neither house of parliament could separately 
dispose of the liberty and property of the ])eople, which could 
only be done by the whole legislature ; that the judges were 
bound to take notice of the customs of ])arliament, because 
thev are part of the law of the land, and might as well be 
learned as any other part of the law. “ It is the law,” he 
said, “ that gives the <pieen her prerogative ; it is the law 
gives jurisdiction to the house of lonls, as it is the law limits 
the jurisdiction of the house of ccnnmons.” The eight other 
ju(lg(‘s liavingbeen consulted, though not judicially, are stilted 
to have gone along with the majority of the eourt, in holding 
tliat a commitment ]>y either house of parliunnmt was not 
(‘oani/ahle at law. lint from some of the resolutions of the 
loids on this occasion wdiich I hiivi* quoted fibovcs it may seem 
pr()])ahle that, if a uiit (»f error luid been ever heard before 
them, they would have* lean(‘d to the doetiiiie of Holt, unless 
indeed withheld by th(‘ rell(M*tion that a similar principle might 
(‘asily ])(* e.ttended to thetnsel\es.'*\ 

• It (]o(‘s not a])pear tliat any commitment for breach of 
pri\ilege w^Jis disputed until the year l'/5] ; wIkmi Mr. A1(‘X- 
iiiider Murniv, of whom mention has ])e(m made, caused him- 
s(*lf to he In ought before the court of king’s benVh on a hahe;is 
coipiis. l>ut th{‘ judges \v(Te unanimous in refusing to dis- 
charge him. “ The house of commons,” said Mr. justice 
Wright, “ is a high court, and it is agreed on all hands that 
they have jiower to judge of their own ])rivil(‘ges: it need 
not appear to us what the contempt is for ; if it did appear, 
WT could not judge thereof.” — “This couit,” said Mr. jus- 
tice Denison, “has no juiisdiction in the present case. We 
granted the habeas corpus, luR knowing vthat the commitment 


* State 'trials, xiv. P40, 
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was ; but now it appears to be for a contempt of the privileges 
of the house of commons. What the privileges of either 
house are we do not know ; nor need they tell us what the 
contempt was, because we cannot judge of it ; for I must call 
this court inferior to the commons with respect to judging of 
their privileges, and contempts against them.” Mr. justice 
Foster agreed with the two others, that the house could 
conmiit for a contempt, which, he said, Holt had never denied 
in such a case as this before them.* It would be unnecessary 
to produce later cases which have occurred since the reign of 
(leorge II., jind elicited still stronger expressions from the 
judges of their incapacity to take cognizance of what maybe 
done by the houses of parliament. 

Notwithstanding such imposing authorities, there have not 
Danger of waiitiiig soiiie who havc thought that the doc- 

thutoo'kr uncontrollable privilege is both eminently 

dangerous in a free country, and repugnant to the 
analogy of our constitution. The manly language of lord 
Holt has seemed to rest on better principles of public utility, 
and even perhaps of positive law.t It is not however to he 
inferred that the right of either house of parliament to commit 
persons, even not of their own body, to prison, for contempts 
or breaches of privilege, ought to be called in question. In 
some cases this authority is as beneficial, and even indis- 
pensable, US' it is ancient and established. Nor do I by any 
means pretend that if the warrant of commitment merely 
recites the party to have been guilty of a contempt or brc^ach 
of privilege, the truth of sucli allegation could be examined 
upon a return to a writ of habeas corpus, any more than in 
an ordinary cifee of felony. Whatever injustice may thus be 


* State Trials, viii. no. 
t This is very elaborately aud dispas- 
sionately argued by Mr. Hargrave in his 
.Juridical Arguments, above cited : also 
vol. ii. p. 183. I understand it,” he 
says, “ to be clearly part of the law and 
custom of parliament that each house of 
parliament may inquire into and im- 
prison for breaches of privilege.” But 
this he thinks to be limited by law ; and 
alter allowing it clearly in cases of ob- 
struction, arrest, ‘assault, &e. on mem- 
bers, admits also that “the judicative 
power as to writing, speaking, or pub- 


lishing, of gross reflections upon tlie 
whole parliament or upon either house, 
though perhaps originally questionable, 
seems now of too long a standing and of 
too much frequency in practice to lie 
well counteracted,” But after mentioning 
the opinions of the judges in Crosby’s 
case, Mr. H. observes “ J am myself far 
from being convinced that commitment 
for contempts by a house of parliament, 
or by the highest court of judicature in 
Westminster Hall, cither ought to he, or 
are, thus wholly privileged from all exa- 
mination and appeal.” 



Anne, Geo. L, Geo. II.] FROM HENRY VII. TO GEORGE 11. 447 


done cannot have redress by any legal means ; because tbc 
house of commons (or the lords, as it may be) arc the tit 
judges of the fact, and must be presumed to have determined 
it according to right. But it is a more doubtful question, 
whether, if they should pronounce an offence to be a breach 
of privilege, as in the case of the Aylesbury men, which a 
court of justice should perceive to be clearly none, or if they 
should commit a man on a charge of misdemeanor, and for 
no breach of privilege at all, as in the case of Mist the j)rintei*, 
such excesses of jurisdiction might not legally be restrained 
by the judges. If the resolutions of the lords in the business 
of Ashby and White are constitutional and truts neither house 
of parliament can create to itself any new privilege ; a pro- 
position surely so consonant to the rules of English law, 
which require prescription or statute as the basis for every 
right, that few will dispute it; and it must be still less lawful 
to exercise a jurisdiction over misdcnneanors, by committing 
a party who would regularly be only held to bail on such a 
charge. Of this I am very certain, that if Mist, in the year 
17 - 1 , had applied for his discharge on a habeas corpus, it 
would have l)een far more difficult to have Oj)p()sed it on tin' 
score of precedent or of constitutional right, than it was lor 
the attorney-g(‘neral of (yharles L, nearly one hundrt'd years 
before, to resist the famous arguments of Selderi and Little- 
ton, in the case of the Buckinghamshire gentlemen committed 
by the counril. If a few scattered acts of power can make 
such j)recedents as a court of justice must take as its rule, I 
Jftii sure the decision, neither in this case nor in that of ship- 
money, was so unconstitutional as we usually suppusi' ; it 
was by dwelling on all authorities in favour of liberty, and by 
setting aside those which made against it, that our ancestors 
overthrew the claims of unbounded prerogative. Nor is this 
parallel less striking when we look at the tone of implicit 
obedience, respect, and confidence with which the judges of 
the eighteenth century have spoken of the liouses of parlia- 
ment, as if their sphere were too low for the cognizance of 
such a transcendent authority.* The same language, tilmost 

* Mr. justice Gould In Crosby’^ case, alluded to by tbc cotinsel at the }>ar 
as reported by Wilson, observes : “ It is (Wilkes’s case, 2 Wilson, 151,), deter- 
tnie this court did, in the instance mine upon the prisilege of parliament in 
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to the words, was heard from the lips of the Hydes and 
Berkeleys in the preceding age, in reference to the king and 
to the privy council. But as, when the spirit of the ’govern- 
ment was almost wholly monarchical, so since it has turned 
chiefly to an aristocracy, the courts of justice have been swayed 
towards the predominant influence ; not, in general, by any 
undue motives, but because it is natural for them to support 
power, to shun offence, and to shelter themselves behind pie- 
cedent. Tliey have also sometimes had in view the analogy 
of parliamentary commitments to their own power of attach- 
ment for contempt, which they hold to be equally uncon- 
trollable ; a doctrine by no means so dangerous to the sub- 
ject’s liberty, but liable also to no trifling objections.* 

The consequences of this utter irresj)onsibility in each of 
the two houses will appear still more serious, when we advei t 
to the unlimited power of punishment which it draws with it. 
The commons indeed do not pretend to imprison beyond the 
ses^i(m ; but the loids have imposed fines and definite imjin- 
sonment; and attempts to resist these ha\e been unsuccess- 
ful, t If the matter is to rest upon precedent, or upon ^\Ilat 
overrides precedent itself, the absolute failure of jurisdiction 
in the ordinary courts, there seems nothing (^d(‘cency and dis- 
cretion excepted) to pi event their lepeating the sentences of 
James I.’s reign, whipping, branding, hard labour for life. 
Nay, th(‘y'mi^ht order the usher of the black rod to take a 
man from their bar, and hang him up in the lobby. JSuch 
things would not be done, and, being done, would not be ^‘ii- 
dured ; but it is much that any sworn ministers of the la\. 

the CISC of libel ; but then thitprivi- of Wei^tnimstcr, especially the kin^s 
w IS promul'^Vl an 1 knbwn , it cx- bemh, as it is sometimes stated, and it 
istid m records and 1 iw-houks, and was Iiak been scynetimes piaetised ” llai- 
allowed by parliament itself But eien g^a^c•, li 

in that cii\e u,e vnw know that ue ut/e “ Ihc principle upon whieli attaeh- 
mi stake n , foi the hnust of common hate inents issue for libels on courts is of a 
iiince (ktennined, that prmhye ilocn not more enlarged and imiiortant nalure it 
extend to matters o/ hbtV* It appears, vs to keep a blaze of ylory mound than, ixml 
theiefore, that Mr. justice Gould thought to deter people fiorn attempting to itii- 
a declaration of the house of commons der them contemptible in the ejes of the 
was better authority than a decision of people ” Wihnot’s Opinions and Judg- 
the court of common pleas, as to a pnvi- ments, p. 270 Yet the king, who seems 
lege which, as be says, existed m recPuls as much entitled to this blare of gloiy as 
and law-books lus judges, is driven to the verdict of a 

* “ I am fat from subscribing to all jurj before the most libellous insult on 
the latitude of tlie doctrine of attach- him can be punished 
inents for contempts of the king's courts I Hargrave, ubi supia. 
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should, even by indefinite language, have countenanced the 
legal possibility of tyrannous power in England. The temper 
of government itself, in modern times, has generally betm 
mild ; and this is probably the best ground of confidence in 
the discretion of parliament ; but popular, that is, numerous 
bodies, are always prone to excess, both from the reci|)rocid 
influences of their passions, and the consciousness of irrespon- 
sibility ; for which reasons a democracy, that is, the absolute 
government of the majority, is in g<‘neral the most tyrannical 
of any. Public opinion, it is true, in this country, imposes 
a considerable restraint ; yet this check is somewliat less 
j)owcrful in that branch of the legislature which has gone the 
farthe.st in chastising breaches of j)rivilege. I would not be 
understood, however, to point at any more re(‘ent discussi^is 
on this subject ; were it not, indeed, beyond the limits prt'- 
scribed to me, it might be shown that the house of commons, 
in asserting its jurisdiction, has receded from much of the 
arbitrary power which it once arrogatc'd, and which some 
have been disposcnl to be^tow upon it. 


* ['Tliis linpoitaut topic of parliament- 
ary lias bccMi fully iliscussed, 

since tlu' first publicalioii of the presint 
volumes, in the well known pioetvdings 
to which tlie action Stockdale v. Han- 
sard i^avc rise. In tr> m^ this case, lord 
Denman told tlie jnr\, that the onler of 
the house of commons was not a justifi- 
cition for any nv'i pulilish a priv.itc 
libel. In consciiuencc of this decision, 
the .house of commons resohed, May 
'I’liat, by the law^ and prni- 
Icire of parliament, this house has the 
sole and extlusive jurisd ction to detcr- 
nune upon the existence and extent of its 
privileges, and that the institution or 
prosecution of any action, suit, or other 
procccdiiifr, for the purpose of hriuginj; 
tliem into discussion or decision, before 
any court or tribunal elsewhere than in 
parliament, is a high hreacli of such pri- 
vilege, and renders all parties concerned 
therein amenable to its jiist displeasure, 
and to the punishment consequent there- 
on. And, That for any court or tribunal 
to assume to decide upon matters of 
privilege inconsistent with the determi- 
nation of either house of parliament, is 
contrary to the law of parliament, and is 
a breach and contempt of the privileges 
of parliament. 

VOL. IL 


Of th("^e ri solutions, which, as is ob- 
vious, go f.u hi vond wdiat the particul ir 
case of Stoikdale uqmied, if lias heui 
well said, in an excellent p.unphlet, by 
Mr. remheilon Leigh, winch ieall\ e\* 
haiists the suh)cct, luid was luvei so 
iniK h as tolcr.ddy auswc*red, tli.it “ 'I'lie 
question now is, whether each house of 
parliament has exclusive aiithorily to de- 
cide upon tlie 1 ‘xistenee and extent of its 
own privilegCN, to pionoiince at its plea- 
suie iijxm the hieaih o( lliose privilege’s, 
to hind by its deelaration of law all the 
queen’s suh)ects, hctuecu whom in a 
touit of jostue a question as to privilege 
m ly arise, and to punish at its discietioii 
all persons, suitois, attormes, counsel, 
and judges, vvlio may he concerned m 
bringing those jiiivileges into discussion 
ill a couit of justice diiectly or indi- 
rectly ” IVmhei toil’s Lettc-r to Lord 
Langdale, p. d. — D'i7. 

In the debates w'hich ensut'd in the 
house of commons, those who contended 
for unlimited privilege fell under two 
classes; «uch as availed themselves of the 
oiniiions of the eleven judges who dis- 
sented from Holt, in Ashby v. While, 
and of some later dicta ; and such as, 
apparently indifT’erent to what courts of 
justice may have held, rested upon sonio 
G G 
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IV. It is commonly and justly said that civil liberty is not 
only consistent with, but in its teniis implies, the restrictive 
limitations of natural liberty which are imposed by law. But, 
as these are not the less real limitations of liberty, it can 
hardly be maintained that the subject’s condition is not 
impaired by very numerous restraints upon his will, even 
without reference to their expediency. The price may be 
well jiaiil ; but it is still a pi ice that it costs some saciifice to 
pay. Our statutes liave been growiiifiC in bulk and multi- 
plicity with the legular session of pailiament, and wdth the 
n(‘w system of goveininent ; all abounding wdth prohibitions 
and penalties, which every man is presumed to know, but 
which no man, the judges themselves included, can really 
kffow with much exactness. We literally walk amidst tlie 
snares and pitfalls of the lavvv The very doctiine of the moie 
iigid casuists, that men aie hound in conscience to observe all 
the law's of tli(‘ii country, has become impracticable thiougli 
their complexity and inconvemeiice ; and most of us aie 
content to shift oil their penalties in tlie mala prohibit a with 
as little scinple as some feel in iisking those of giavTu* 
offences. But what moie ]>eeuliaily belongs to the prescmt 
subject is the systematic cncioaclunent upon ancient constitu- 
tional principles, which has for a longtime been made through 
new enaetinents, proceeding fiom the ciown, chiefly in 
respect to the levenue.* These may be traced indeed in the 


parntnount sovcuignty of tlic housts ot 
parliament, some uncoiUiolIabk right ol 
txtrcisiug discrctioiury power tor the 
public good, analogous to what was once 
suppo«(.d to bt a sttd in the ciown If 
we but substitute prcrogitnt ot the 
crown lor pruiKgtsot purliamcnt in the 
resolutions ot lKd7, we nu\ ask wlittlitr, 
in the worst tunes of the iudois and 
Stuarts, such a doctrine was ever iiid 
down in exiiress terms by any grave 
authority With these tlare could be 
no argument, the others had certainly 
as much right to cite legal authoiities 
in their favour as their o})ponents 

Ihe commitment ot the slunflfs of 
London, in 1840, for executing a writ of 
the queen’s b?nch, is recent in our re- 
membrance; as well as that the imme- 
diate question was set at rest by a statute, 
3 & 4 Vict c 9. , which legaliacs piib- 


licitions under the authority of either 
house of p irh iment, leaving, by a spec; il 
proviso, their privileges as before Hut 
the mam dispute between arbitrary and 
limited power is by no means deter- 
mined , and, while great conhdenee may 
be placed m the caution which commonly 
distinguishes the leaders of parties, there 
will ahvavs be found many who, possess- 
ing individually a small fraction of des- 
potic power, will not abandon it on any 
jinnciple of respecting public liberty 
It IS observable, though easily to be ac- 
counted for, and conformable to what 
occurred in the long parliament, that, 
among the most stienuous asserters of un- 
measured privilege, are generally found 
many, not celebrated for any peculiar 
sympathy with the laws, the crown, and 
the constitution — 1845 ] 

♦ This effect of continual new statutes 
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Statute-book, at least as high as the Restoration, and really 
liegari in the arbitrary times of revolution which preceded it. 
They have, however, been gradually extended along with the 
public burthens, and as the severity of these has prompted 
fresh artifices of evasion. It would be curious, but not 
within the scope of this work, to analyze our immense fiscal 
law, and to trace the history of its innovations. Those 
consist, partly in taking away the cognizance of oih*ncos 
ligainst the revenue from juries, whose partiality in such 
cases there was in truth much reason to apprehend, and 
vesting it either in commissioners of the revenue its(‘lf or in 
magistrat(‘s ; ])artly in anomalous and somewhat arbitrary 
powers with regard to the collection ; partly in deviations 
from the established rules of pleading and evidence, by 
throwing on tlie accused [>arty in fiscal caus(*s the burthen of 
proving Ins innocence, or by superseding the necessity of 
rigorous proof as to matters whe.rein it is ordinarily re- 
quired ; and partly in shicdding the othcers of the crown, 
as far as possible, from their responsibility for ilh‘gal actions, 
bv permitting special circumstanc(‘s of justification to he 
given in evidence without beiiig pleaded, or by throwing 
imj)edim(*nts of various kinds in the way of the prosecutor, 
or by subjecting him to unusual costs in the event of defeat. 

Th(*se restraints upon personal liberty, and, what is worse, 
these endeavours, as they seem, to })revent the fair 
administration of justice between the crown and the 

well pointed out in a «poech ascribed 
to sir William Wyndhain, in 17.n — 

“ The learned <?entleniau spoke (he says) 
of the preroj'.itive of the crown, and 
asked ns if it had lately been extended 
beyond the bounds prescribed to it by 
law. Sir, I will not say that there have 
been lately any attempts to extend it be- 
yond the bounds prescribed by law ; but 
1 will say that tliese bounds have been 
of late so vastly enlar< 5 cd that tiiere seems 
to be no great occasion for any such at- 
tempt. What are the many penal laws 
made within these forty years, but su 
many extensions of the prerog.itive of tlie 
crown, and as many diminutions ot the 
liberty of the subject? And whatever 
the necessity vvas that brought us into 
the enacting of such laws, it was a fatal 
necessity ; it has greatly added to the 

« u 2 


power of the crown, and particular cun* 
ought to he taken not to throw any moie 
wiight into that scale.” J’arl. Ilist. i\. 
d0.{. • 

Among tlie modern statutes whicli 
have strengthened the hands of the exe- 
cutive power, we should mention the not 
act, I Geo. 1. stat. 2. c. 5., whereby idl 
persons tumultuously assembled *o the 
disturbance of tlie jiublic peace, and not 
dispersing within one hour after procla- 
mation made hy a single magistrate, are 
made guilty of a capital felony. I am 
hy no means coiitroveitirig the expe- 
diency of this law ; but, especially when 
combined with the prompt aid of a mili- 
tary force. It is surtdy a compensation for 
much that may seem to have been thrown 
into the popular scale. 



452 CONSTITUTIONAL IIISTOIIY OT ENGLAND [Cha?. XVI. 


subject, have in general, more especially in modern times, 
excited little regard as they have passed through the houses 
of parliament. A sad necessity has over-ruled the maxims 
of ancient law ; nor is it my business to censure our fiscal 
code, but to point o\it that it is to be counted as a set-off 
against the advantages of the Rev^(dution, and has in feet di- 
minished the freedom and justice which we claim for our 
])olity. And, that its provisions have sometimes gone so far 
as to give filarm to not very susceptible minds, may be shoM u 
from a remarkable debate in the year 1737* A bill having 
been brought in by the ministers to ])revent smuggling, 
which contained some unusual clauses, it was strongly op- 
j)Osed, among otlier peeis, by lord chancellor Talbot, himself, 
of course, in the cabinet, find by lord llaidwicke, then chief 
justice, a legulaily bred cro\Vn-lawyer, and in his whole life 
disposed to hold very high the authority of government. 
Th(‘y objected to a clause subji'cting any three persons tra- 
velling with aims, to the penalty of tianspoitation, on proof 
by two witnesses that their intention was to assist in the 
clandestine landing, or cauying away jirohibited oi un- 
customed goods. “ We ha\e in our laws,’’ said one of the 
opposing lords, no such thing as a crime by implication, 
nor can a malicious intention e\er be jiroved by witnesses. 
Ifects only are admitted to be jirovcd, and from those facts 
the judge and jury are to determine with what intention they 
w'ere committed ; but no judge or jury can ever, by our laws, 
suppose, much less determine, that an action, in itself inno- 
cent or iiulillerent, w\‘\s attended with a ciiminal and mali- 
cious intention. Another secuiity for our liberties is, that no 
subject can be impiisoned unless some felonious and high 
crime be sw^orn against him. This, wdth lespect to private 
men, is the very foundation-stone of all our libei ties ; and if 
we remove it, if we but knock off a corner, we may probably 
o\erturn the whole febiic. A third guard for our liberties 
is that right which every subject has, not only to provide 
himself with arms proper for his defence, but to accustom 
himself to the use of those arms, and to travel with them 
whenever he has a mind.” But the clause in question, it 
was contended, wars repugnant to all the maxims of free 
government. No presumption of a crime could be drawn 
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from the mere wearing* of arms, an act not only innocent, 
but highly commendable ; and therefore the admitting of 
witnesses to prove that any of these men were aniu'd, in 
order to assist in smug'gling, would be the admitting (»f 
witnesses to prove an intention, wliicli was inconsistcMit with 
the whole tenor of our laws.* They objtTted to anotlK'r 
provision, subjectiiiga party against whom information should 
be given tliat he intended to assist in smuggling', to impii- 
sonmeiit without bail, though th(‘ oflimce itself uere in its 
nature bailable; to another, wliieh made informations for 
assault upon oflicers of the nweiiiu* triable* in any county cd* 
Ihigland ; and to a y(‘t more startling pi*ot(*cti(Mi thrown 
round the same favoured class, that the magistrates should 
b(* hound to admit th(‘m ti) bill on (‘harg(‘s of killing or 
wounding any one in the* execution of tlu'ir duty, 'fhe hill 
its(*lf was carried by no g'leat majority ; and the* provisions 
sid)sist at this day, or perha|)s have* r(*ceiv<‘d a further (‘\- 
teusion. 

It will thus a])pear to (‘very man ^\ho takt's a com])r(‘hen- 
sive view of our constitutional history, that tin* (‘\ecuti\(‘ 
government, though shorn of its lustre*, has not lost so much 
of its real e*iricacy by the conse*(picnc(*s of the* U(‘Volulion as 
is oft(‘n suppose*d ; at l(*ast, that nith a re‘gular army to put 
down insurrection, and tin iidlueuice* suirK l(‘nt to obtain fre‘sb 
statute's of restriction, if such shoedd c\(‘r he* de*e‘me(l nece‘s- 
saiv, it is not exposed, in the* oi dinary course* of alkiirs, to 
juiy serious hazard. But we must lu're* distinguish the* 
ex(M*utive government, using that w'ord in its larg(‘st se'iise*, 
from the crown itsedf, or the* pe‘rsonal Jiuthoiity of the* sove*- 
reign. This is a matt(*r of rather delicate* inepiiry, but too 
material to be jiassed by. 

The real powTr of the prince*, in the most d(*s|K)tic mo- 
narchy, must havT* its limits from nature, and heai* some 
pro|)ortioii to his courage, his activity, and his| 
intelle^ct. The tyrants of the l^^ast beTome puppets i';|, 
ejr slaves of their vizirs; or it turns to a game of 
cunning, wherein the winner is lu* who shall succeed in 
tying the bowstring round the other’s neck. After some 

♦ 9 Geo. 2. c. 3.5. sect. 10. 13. l^arl. it ; but probably the expressionn are not 
Hist. ix. 1229. I quote this as I find (juite correct ; for the reasoning is not so. 

G G 3 
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ages of feeble nnonarchs, the titular royalty is found wholly 
separated from the power of command, and glides on to 
posterity in its languid channel, till some usuiper or con- 
queror stops up tlie stream for ever. In the civilized king- 
doms of Europe, those very institutions which secure the 
permanence of royal families, and afford them a guarantee 
against manifest subjection to a minister, take generally out 
fii.g^sof hands of the soveieign the ])ractic*al govern- 

ment of his people. Unless his capacities are above 
the level of ordinal y kings, he must repose on the w'isdom 
and diligence of the statesmen he employs, with the sacrifice, 
perhaps, of his own jn epossessions in policy, and against 
tlie bent of his per sonal affections. The pow er of a king of 
England is not to be compaied with an ideal absoluteness 
but with that which could be enjoj(‘d m the actual state of 
society by the same person in a less bounded monaichy. 

The descendants of William the Conqueror on the English 
throne, down to the end of the se\ente{‘nlh centiny, have 
been a good deal above the a\e!age in those qualities which 
enable, oi at least mdu<<*, kings to take on then)sel\es a 
large slnire of the public admimstiation ; as will appeal by 
comparing tbeir line with that of the house of Capet, or 
pel haps most others dining an equal peiiod. Without going 
faithei back, we know that Heniy VII., Homy VIII. , Eliza- 
beth, the foul kings of the house of Stuait, though not always 
pvith as much ability as diligence, WTie tlu* master-movers of 
theii own policy, not %ery susceptible of advice, and alwa};-, 
^sufficiently acquainted with the details of government to act 
w ithout it. This w as eminently the case also with William III., 
who was truly liis own minister, and much better fitted foi 
tliat office than those who seived him. The king, accoiding 
jto onr constitution, is supposed to be piescnt in council, and 
was in fact usually, oi \ery fiequently, present, so long as 
the council remained as a dehbeiati\e body .for matters of 
> domestic and foreign policy. But, when a junto or cabinet 
came to supersede that ancient and responsible body, the king 
lliimself ceased to preside, and received their advice separately, 
according to their respective functions of treasurer, secretary, 
or chancellor, or that of the whole cabinet through one of its 
leading members. This change, however, w^as gradual ; for 
cabinet councils were sometimes held in the presence of 
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William and Anne ; to which other councillors, not strictly \ 
of that select number, were occasionally summoned. 

But o^ th^e accession jp/„ the house of Hanover, this per- 
gonal superinteinfen^ of the sovereign necessarily came to 
jUteqiwJlKOfeict ij Jiardly credible iljat^ (Jeorge 1. being 
incapable of speaking English, as sir Robert Walpole was of 
cpnversjiiig in frendi, the monarch and his minister held 
discourse jyith each other in Latin.* It is impossible that, 
with so defective a means of communication, (for Walpole, 
though by no means an illiterate man, cannot be supjiosed to 
have spoken readily a language very little fimiliar in this 
country,) (ircorge could have obtained much iusiglit into Ins 
domestic affiiirs, or been much ac(piainted with the characters 
of his subjects. We know, m truth, that h(‘ neaily aban- 
doned the consideration of both, and trustisl his ministers 
with the entire management of this kingdom, content to 
employ its great nanie for the promotion of his (‘h’ctoral 
•interests. This continued in a less d(‘gree to lx* the case 
with his son, who, though better acipiaintixl with the Ian- 
giuige and circumstances of (in*at Britain, and more jealous 
of his prerogative, was conscious of liis incapacity to d(‘tt*r- 
inine on matters of domestic g’overnmtmt, and reset taxi almost 
his whole attention f(»r the politics of (Germany. 

The broad distinctions of pa?ty contrihut(*d to weak(*n the 
real supremacy of the sovenugn. It had h(‘en usual i 

bidore the Revolution, and in tin* two succ(‘eding ' 

reigns, to select ministers individually at discr(‘tion ; and, 
Ihough some might liold t]iemselv(‘s at lih(*rty to decline 
office, it was by no means deem(‘d a point of honour and 
fidelity to do so. Hence men in the poss(*ssion of high posts 
had no strong bond of union, and fnxpiently took opposite 
sides on public measures of no light moment. Tlx* (jueen 
particularly was always loth to discard a s(‘rvjint on account 
of his vote in parliament ; a conduct generous perhaps, but 
feeble, inconvenient, when carried to such excess, in our con- 


• Coxe’s Walpole, i. 20G. II. Wal- pable that no groat stress can be laid on 
pole’s Works, iv. 476*. Tiie former, liow- liis testimony. But I believe that the 
ever, seems to rest on H. Walpole’s fact of George I, and Ins minister con- 
verbal communication, whose want of versing in Latin may be proved on other 
accuracy, or veracity, or both, is so jk'iL authority. 
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stitution, and in effect holding out a reward to ingratitude 
and treachery. But the whigs having come exclusively into 
joffice under the line of Hanover, (Avhich, as I have elsewhere 
‘observed, was ine^dtable,) formed a sort of phalanx, which the 
I crown was not aKvays aide to break, and which never could 
[imve been broken, but for that internal force of repulsion, by 
I which personal cupidity and ambition are ever tending to 
i sepal ate the elements of factions. It became the point of 
honour among public men to fight unifoimly under the same 
h<mner, though not peiliaps for the same cause; if indeed 
there vAas any cause really fought for, but the advancement 
of a party. In this piefeience of certain denominations, or 
of ceitain leaders, to the leal piinciples which ought to be 
the basis of pohti(^'il consistency, tlieie w as an evident deviation 
from the tine standaid of juiblic viitue; but the ignominy 
attached to the dei diction of fiiends for the sake of emolu- 
ment, though it was e\eiy day incmied, must have tended 
gradually to juiiify the geneial chaiacter o/ pailiament.* 
Meanv>hil(‘ th(‘ ciown lost all that jiaity attachments gained; 
a tiuth indisputable on idlcTtion, though while the crown 
and the paity m power act in the sjime direction, the relatne 
efficiency of tlie two fours is not immediately estimated. It 
was seen, h(A\e\er, ^eI) manifestly in the year 17 l6 ; when, 
after long biikeiing between tlie Pelhams and loid (iian\ille, 
the king’s Tcuourite ministei, the former, in conjunction with 
a majoiity of the cabinet, thiew uj) their offices, and c(un- 
pdled the king, aftci an aboitive efloit at a iiew^ administfa- 
tion, to saciifice his fa\ouiJte, and u^jilace those in power 
whom he could not exclude fioni it. The same took place 
in a later peiiod of his leign, when after many struggles he 
submitted to the ascendancy of Mr. Pitt.* 

• IT W’alpolcs Memoirs of the last of parts , the injustice of popular clamour, 
Icii Iteais 1 Old Wakk^iavt’s Me- the coiruptiou ot pulianients, and tlic 
inoirs. In this wtll-M ritttn little book, selfish motives ot prtUndtd patriots, it 
the character of Giorge II , in rtfeiencc is not suipnsing th it he should have 
to his constitutional posnion, is tlius contracted some prejudices in favour of 
delicately di awn “ He h is more know- those governments where the royal au- 
ledge ol foreign afllairs than most of his thority is under less restraint. Yet pru- 
mimsters, and has good general notions dence has so far prevailed over these pro- 
of the constitution, strength, and interest judices, that thej have never influenced 
of this country , but, being past thirty his conduct. On the contrary, many 
when the Hanover succession took place, laws have been enacted in favour of pub- 
aiid having since experienced the violence he liberty , and in the course of a long 
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It seems difficult for any king of England, however con- 
scientiously observant of the lawful rights of his subjects, 
and of the limitations they impose on his ])rerogative, to rest 
always very content with this ])ractical condition of the mo- 
narchy. The choice of his councillors, the conduct of govern- 
ment, are intrusted, he will be told, by the constitution to his 
sole pleasure. "Wt both as to the one and the other he finds 
a per])etual disposition to restrain his exercise of power; and 
though it is easy to demonstrate that the public good is far 
better promoted by the virtual control of parliament and the 
nation over the whole executive govermiHuit than by adhering 
to the letter of the constitution, it is not to he expected that 
the argument will be conclusive to a royal understanding. 
lIeMC(*, he may he tempted to play rather a petty ganH‘, and 
endeavour to regain, hy intrigue and insincerity, that power 
of acting hy his own will, which he thinks unfairly wrest(‘d 
from him. A king of England, in the calculations of politics, 
is little mort^than one among the* public uk'h of the day ; 
taller indeed, like Saul or Aganununou, hy the head and 
shoulders, and therefore with no slight advantao'(*s in the 
scramble ; but not a mat(*h for tin* many, unless Ik* can bring 
some dexUu'ity to second his strength, and make the best p| 

tI7e self-interest and animosities of those with Avhom he has 

#* 


there has not lictMi a sin<iU‘ atfeni))t 
to extend tlie jirorof^ative of tlu‘ fioun 
h(‘\ond its proper lunits. lie has as 
nuK-h pcjson.il braver v as anj man, 
his political couiMjrc seems somc- 
xv'iiat problematical ; howexer, It is.i f.iull 
on the ri^ht side ; for hail he alu.ixs 
hecn as firm ai»d undaunted in the elos(‘t 
as he showed himself at Oudenarde and 
Dettini^eri, he mi"ht not have jjioved 
quite so good a king In lliis limited 
monarchy.” P. 5. This was written in 
1 757. 

The real tones, those I mean who ad- 
hered to the principles expressed hy that 
name, thought the constitutional prero- 
gative of the croxvn impaired hy a con- 
spiracy of its servants. Their notions 
are expressed in some I>etter3 on the 
English Nation, published about 175t), 
under the name of Battista Angeloni, 
by Dr. Shebbeare, once a Jacobite, and 
still so bitter an enemy of William III. 
and George I. that he stood in the pil- 


lory, not long afti rwards, for a libel on 
those princes (among other things); on 
which lloraci' W.ilpolc justly animad- 
xrts, as a stretch of the law hy lord 
iMaiisfield destiuetive of all historical 
troth. .Memoirs of tlie last Ten Years, 
ii. .'J'JS, .Shebbeare, however, was after- 
ward. pensioned, along with Johnson, 
hy lord Bute, and, at the lime when 
these letters were written, may pos- 
sd)ly have iK'eri in the l/i icester-house 
inteiest. (Vo tain It is, tfiat the self- 
interest(*d cabal who belonged to that 
little court endc.ivouied too successfully 
to peiMiade its chief and her son, that 
the crown wois reduced to a state of va.s- 
salage, fiom which it ought to be eman- 
cipated ; and the government of the 
duke of Newcastle, as strong in party 
connexion as it was contemptible in 
ability and reputation, afforded them no 
bad argument. The consequences are 
well known, but do not enter into the 
plan of this work. 
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And of this there will generally be so much, that 
in the long run he will be found to succeed in the greater 
part of his desires. Thus George I. and George IL, in 
whom the personal authority seems to have been at the lowest 
point it has ever reached, drew their ministers, not always 
willingly, into that course of continental politics which was 
supposed to serve the purj)oses of Hanover far better than of 
England. It is well known that the Walpoles and the Pel- 
hams condemned in private this excessive predilection of their 
masters for their native country, which alone could endanger 
their English throne.* Yet after the two latter brothers had 
inveighed against lord Granville, and driven him out of 
power for seconding the king’s pertinacity in continuing the 
war of 174^, they went on themselves in the same track# for 
at least two years, to the imminent hazard of losing for ever 


* Many proofs of this occur in the 
correspondence puldisi»ed l)y Mr. Coxe. 
Thus Horace W.ilpolo, writing to his 
brother sir Robert, in 1739, says : “ King 
William had no other oh)ect hut the 
liberties and balance of Kin ope; but, 
good God ! what is the case non i I will 
tell >011 in contidcnce; little, low, partial, 
electoral notions are able to stop or con- 
found the best-conducted project for the 
public.” IVIemoirs of sir ll. Walpole, 
iii. 535. The Walpoles bad, some years 
before, disappfoxed the policy of lord 
Townshend on account of Ins la\ curing 
the king’s Hanoverian prejudices. Id, 
i, 334. And, in the preceding reign, 
both tliese wliig leaders were extremely 
disgusted with the Germanism and con- 
tinual absence ot George I.; Id. ii. I In'. 
*J97. ; though first, Tmuishend, and after- 
wards Walpole, according to the ne- 
cessity, or supposed neicssity, which 
controls statesmen, (that is, the fear of 
losing their places,) became in appear- 
ance the passi\e instiuinents of royal 
pleasure. 

It is now, however, known that Geoige 
II. had been induced by Walpole to come 
into a scheme, by which Hanover, after 
his decease, was to be separated from 
England. It stapds on the indisputable 
authority of speaker Olislovv, “ A little 
while before sir Robert Walpole’s fall, 
(and as a popular act to save himself, for 
he went very iinw-illlngly out of his 
offices and power,) he took me one day 


aside, anil said, ‘ What will you say, 
speaker, if this hand of mine shall bring 
a message from the l^g to the house of 
commons, cleclaiing ms consent to having 
any of his family, after his death, to be 
made, by act of parliament, incapable of 
inheriting and enjo)ing the crown, and 
possessing the eleeioral dominions at the 
.same time?’ My answer was, ‘Sir, it 
w'ill be a.s a message from heaven.’ He 
replied, ‘ It will be done.’ But it was 
not done ; and I have good reason to 
believe, it would have been opposed, and 
rejected at that time, because it came 
from him, and by tlie means of those 
who had always been most clamoious for 
it; and thus perhaps the cpportunil;^' 
was lost : when w'ill it come again ? It 
wav said that the piince at that juncture 
would have consented to it, if he could 
have had the credit and popularity of the 
measure, and that vome of his fi lends 
were to have moved it in parliament, but 
that the design at St. James’s pi evented 
it Notwithstanding all this, I have had 
some thoughts that neither court ever 
really intended the thing itself ; but that 
it came on and went offi by a jealousy of 
each other in it, and that both were 
equally pleased that it did so, from an 
equal fondness (very natural) for their 
owm native country.” Notes on Burnet. 
(Iv. 490. Oxf. edit.) This story has 
been told before, but not in such a 
manner as to preclude doubt of its au- 
thenticity. 
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the Low Countries and Holland, if the French government, 
so indiscriminately charged with ambition, had not displayed 
extraordinary moderation at the treaty of Aix la Chapelle. 
The twelve years that ensued gave more abundant proofs of 
the submissiveness with which tlie schemes of George II. for 
the good of Hanover were received by his ministers, though 
not by his people ; but the most sti iking instance of all is the 
abandonment by Mr. Pitt himself of all his former professions 
in pouring troops into (Jerman 3 ^ 1 do not impure whether 
a sense of national honour mii>ht not render some of these 
measures jiistitiabl(‘, though non(‘ of tliem w ere adx autageous ; 
but it is certain that the strong bent of the king’s partiality 
forced them on aoainst the repugnance of most statesmen, as 
well as of the oreat majority in j>arliament and out of it. 

Comparatively, however, with the state of preroi>ativ(‘ before 
the Revolution, we can hardly dispute tliat there has been a 
systematic diminution of the leigning princ(‘’s control, which, 
though it may he compensated or eoneeah'd in oidinary times 
by the generaf influence of the executive administration, is of 
material importance in a constitutional light. In(l(‘peml(*ntly 
of other eonsetpieiu'es which mii>ht be ])oint(‘d out as probable 
or contingent, it affords a real setanity against endeavours by 
the crown to subvert or essentially impair the other parts of 
our government. l^)r, thougli a king may b(‘lieve himself 
and his posterity to be int(*iest(‘d in oi)taining arbitrary power, 
it is far less likely that a ministm* should desire to do so — I 
mean arbitrary, not in relation t(> tem|K)i ary or partial abridge- 
ments of the subject’s liberty, bjit to such piojeets as Charles I. 
and James II. attempted t<» execute. Wlnit indeed might be 
effected by a king, at once able, active, ])opnlar, and ambi- 
tious, should such ever unfortunately apptxir in this cotintiy, 
it is not easy to piedict; ceitainly hi^ i(*lgn wa>u]d be dan- 
gerous, on one side or othei, to the prc'sent balance of the 
constitution. But against this contingent (‘\ il, or the far more 
probable encroachments of ministers, which, though not going 
the full length of despotic pow(‘r, might slowly undermine 
and contract the rights of the people, ny pc^itive statutes can 
be devised so effectual as the vigilance of the people themselves 
and their increased means of knowing and estimating the 
measures of tludr government. 
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The publication of regular newspapers, not merely designed 
inflj«>nce coinmunicatioii of intelligence, but for the 

writh.gr* discussion of political topics, may be referred to the 
latter part of the reign of Anne, when they obtained 
great circulation, and became the accredited organs of diS’erent 
factions.* The tory njinisters were annoyed at the vivacity 
of the press both in periodi(‘al and other writings, which led 
to a stamp-duty, intended chi(‘fly to diminish their number, 
and was nearly producing more pernicious restrictions, such 
as renewing the licensing-act, or compelling authors to ac- 
knowledge their naiiies.t These, however, did not take place, 
and the government moie Ijonourably coped with their adver- 
saries in the same warfare ; nor, with 8 \vif t c^d Bolinob^e 
on their side, could they recpiirc, excej>t indeed tbrougnnie 
badness of their cause, any aid from the arm of power, t 
In a single hour, these two gjceat masters -of language weie 
changed from advocat(‘s of ^ the crown to ti ibunes of Uie 
|i )eop le ; both more distinguished as writers in this altered 
scene of their fortunes, and certainly among the first political 
combatants with the weajions of the jiress whom the woild 
has ever known. ]}oIingbroki»^s influence was of course 
greater in England; and, witli all the signal faults of his 
public character, witli all the factfousness which dictated most 
of his writings, and the indefinite declamation or shallow 
reasoning which they frequently display, they have merits 
not always sufficiently acknowledged. He seems first to 
luwe made the tories reject tlieir old tenets of exalted pre- 
rogative and hereditary right, and scorn the high-churcfi 

Upon examination of the valuible on account of this provision Fail. Hist, 
seiles of newspapers m the Ihitish I\ru- vi 1141. But the queen, on opening the 
seuin, I fitui very little expression of stssion, in April, 1713, rtcommended 
political feelings till 1710, after the trial some new law to cheek the licentiousness 
of Sacheverell, and chmge of miiiisti y. of the press. Id 1173. Nothing, how- 
'I he Daily Courant and Postman tluu ever, vias done in consequence, 
begin to attack the Jacobites, and the t Bolingbroke’s letter to the Ex- 
Post-bo) the dissenters. But these news- aininer, in 1710, excited so much at- 
papers w-eie less irnpoitant than the pe- tention that it w'as answered by lord 
nodical sheets, such as the Examiner and Cow per, then chancellor, in a letter to 
Medley, which were solely devoted to the Tatler. Somtrs Tracts, xiii. 75 ; 
party controversy, where sir Walter Scott justly observes, 

t A bill w’as broi%ht *in for this that the fact ol two such statesmen he- 
purpose in 17 12, which Swift, in his coming the correspondents of pcriodital 
History of the Last' Four Years, who publications shows the influence they 
never printed any thing wdth his name, must have acquired over the public mind, 
naturally blames. It raiscai ried, probably 
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they had maiutaiiied under William and Anne. 
His Dissertation on Parties, and Letters on the History of 
Hngland, are in fact wiitteu on whig principles (if I know 
v lat is meant by that name), in their general tendency; 
however a politician, who had always some jiarticular end in 
view, may have fallen into several iiR'onsistencies.* The same 
chaiactei is due to the Craftsman, and to most of the tem- 
porary pamphlets directed against sir Robert Walpole. They 
teemed, it is true, with exjiggerated (h'clamations on the side 
of liberty; but that w'as the side they took ; it w'as to gene- 
rous prejudices they app(‘al(‘d, n6r did they (‘ver adv(*rt to the 
times before the Revolution hut wnth contempt or abhorrence. 
Libels theie were ind(‘ed ol a differcmt class, proceeding from 
th(‘ Jacobite school ; but these obtained little regard ; the 
Jacobites themselves, or such as aib'cted to be so, having 
more Ireejueutly espoused that cause from a sense of dissatis- 
faction with the conduct of tin* reigning family than from 
much regard to the pretensions ot tin* other. l)])on the 
whole matter it must be evid(*iit to ev(‘ry person wdio is at till 
conversant with the publications of Cieorge II.’s nn’gn, wdth 
the po(*uis, the novels, the essays, and almost all the lit(‘ra- 
ture of the time, that wdiat ar<‘ called the popular or liberal 
^doctrines of government were decidedly priwalenf. The sup- 
porters themselves of tlie Waljade and Pelham administra- 
tions, though professedly w higs, and tenacious of Revolution 
principles, niade complaints, both in pailiament and in 
pamphlets, of the democrafical spirit, the insubordination to 
jaTithority, the tendency to republican semtiments, which th(*y 
alleged to luwe gained ground among the people. It is cer- 
tain that the torn* of popular opinion gave some* countenance 
to these assertions, though much exaggiuated, in order to 
create alarm in the aristocratical clashes, and furnish argu- 
ments against redress of abuses. 

The two houses of parliament are supposed to deliberate 
wdth closed doors. It is ahvays competent for any 
one member to insist that sti angers he exiduded ; 

» 

[“A king of Great Britain,” lie ture.” This was in 1731, Nothing can 
sa\s in Ills seventh Lettei oil the History he more uniike the original tone of 
of England, “is that supreme magistrate torjism. — IS'lS J 
who has a negative voice in the legi-.la- 
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not on any special ground, but by merely enforcing the 
standing order for that purpose. It has been several times 
resolved, that it is a high breach of privilege to publish 
any speeches or proceedings of the commons * ; though they 
have since dire<*ted their own votes and resolutions to be 
printed. Many persons have been punished by commit- 
ment for this offence ; and it is still highly irregular, in any 
debate, to allude to the re[)orts in newspaptus, except for the 
purpose of animadverting on the bieach of privilege, t 
Notwithstanding this pretended stri(‘tncss, notices of the more 
interesting discussions were fre(piently made public ; and en- 
tire speeches were sometimes circulated by those who had 
sought popularity in dt‘livering them. After the accession of 
George I. we find a pietty regular account of debates in an 
annual publication, Ih^yer’s Historical Kegister, which was 
continued to the year I'/S'J, Tliey were afterwards pub- 
lished monthly, and much more at length, in the London and 
the Gentleniari’s Ma^a/inoh; the latter, as is well known, 
improved by the pen of Johnson, yet not so as to lose by 
any means the leading scope of the arguments. It follows 
of course that the restiiction upon the presence of strangers 
had been almost entirely dispensed with. A ti’ansparent veil 
was thrown over tliis inno\ation by disguising the names of 
the speaker's, or more commonly by printing only initial and 
filial letters. This ridiculous afibctation of concealment was 

* [ rhe first instance seems to be Dtc sukration some years afterwards, in 173S, 
27th, 1691, when it is resohtd, iliat no the resolution was repeated in nearly the 
news letter wnteis do, m tlieir letters or same words, but after a debate wherein, 
othe'r papers ^vhIch they dispiise, pre- thouiijh no one unciertook to defend the 
same to Intel meddle witli the del) ites or pi letice, the danger of impairing the 
either proceedings ot tins liouse Join- libeity of the press was more insisted 
nals. 18 13.] upon than would formerly have been 

I It Mas resol^ed, nem con, Tel) u-iual , and sir Robert Walpole took 
2fith, 1729, 'lhat it is an indiirnitv to, credit to himself, justly enough, for rt- 
and a breaeli of the privilege ot, this specting it more than his predecessors, 
house, tor any pel son to presume to gi\e, Id x 800 Coxe’s Walpole, i. 572. Ed- 
in written or printed newspapers, any ward C'ave, the well-known editor of tlie 
aecount or minutes of the debates, or Oeutleniau’s Magazine, and the pub- 
other proceedings of this house, or of lisher of another Magazine, was brought 
any committee thereof; and that upon to the bar, April 30th, 1747, for pub- 
discovery of the authors, Ac. this house hshing the house’s debates ; when tlic 
will proceed against the offenders with former denied that he retained any per- 
the* utmost -Seventy. Pari. Hist, viu son in pay to make the speeches, and 
683 There are former resolutions to after expressing his contrition was dis- 
the sime effect. The speaker having charged on payment of fees. Id. xiv. 57. 
himself brought the subject under con- 



Anne,Gko.I.,G£O.II.] from henry VII. TO GEORGE IT. 463 


extended to many otlier words in political writings, and had 
not wholly ceased in the American war. 

It is almost impossible to over-rate the value of this re- 
gular publication of proceedings in parliament, carried as it 
has been in our own time to nearly as great copiousness and 
accuiacy as is probably attainable. It tends manifestly ami 
powerfully to k(‘ep within bounds the supineness and nef>li- 
gence, the partiality and corruption, to which every parlia- 
ment, either from the nature of its com|)osition or the frailty 
of mankind, must more or less be liable. Perhaps the con- 
stitution would not have stood so lono, or rather would Jiave 
stood like an useless and untenanted mansion, if this unlawful 
means had not kept up a perpetual inter(‘ourse, a recipio- 
city of iidluence between the pailianient and tlu‘ people. A 
stieam of fresh air, boisterous ptnliaps sometimes as the 
winds of the north, yet as healthy and in\ igorating, Hows in 
to renovate the stagnant atmoNphere, Jind to j)revent that 
iiidlaruiy which s(*lf-inteiest and oligarchical exclusiveness 
ar(‘ alwjiys tending to geneiate. Nor has its importance 
been less perce|)tlble in aiVordmg the means of vindicating 
the measures of government, and seeming to tlanii, when 
jn^t and reasonable, the approbation of the majority among 
the middle ranks, wliose weight in tlie scale lias bemi gra- 
dually increasing during tin* last and piesimt centmies. 

CTl'i-’ augmentation of the (hnnocratical influence, using 
that term as*appli<*d to the commercial and indnsti ions md >/ 
classes in contradistinction to the t(‘rritorial aiisto- ot 
eracy, was the slow but certain eiliM t of aciammlated 
w^ealth and diffused knowdedge, acting, howev(*r, on the tradi- 
tional notions of fre(*dom and eipiality which had ever pre- 
vailed in the English peo])le. Tiie nation, exhanstcMi by the 
long wars of William and Anne, recoveT(*d strength in thiity 
years of peace that eiismul ; and in that jieiiod, especially 
under the prudent rule of Walpok*, the seeds of onr commer- 
cial greatness were gradually ripened. It was evidently the 
most prosperous season that England had ever experienced ; 
and the progression, though slow, being uniform, the reign 
pel haps of George II. might not disadvantageously be com- 
pared, for the real happiness of the community, with that 
more brilliant but uncertain and oscillatory condition whicl 



466 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XVII. 


CHAPTER XVII. 

ON THE CONSTITUTION OF SCOTLAND. 


Knthf Slate of Seal land — hilroducthm of Feudal St/slrm — Seals Parliament — 
Poarrof the Ari.stoerarj/ — Poyal 1 njliu nee lu Parliament — Judieial Power — 
Court of Sessmn — R( formation — Power of the P reshift enan Clerg^j — Their 
Alt em fits at Indt jicndcnee on the State — Andrew Melville — Sneeess of 
James VI. in reArtnnin^ tlu m — Plstahlushment of Fpiseopai if — Innovations 
of Charles /. — Arlnhary (roviinmenl — Cnnl War — Tijranniral Govern- 
ment of Charles II. — Ueifin of James VII. — Revolution, and Establishment 
of Presbyter if — Rciffu of William 111. — Act of Security — Union — Gradual 
Decline ofJaeobitis m. 


It is not very profitfible to inquire into tlic constitutional 
antiipiities of a country, which furnishes no authentic liisto- 
K.iriy ».iato cluirtcrs, to guidc ouF resoarch, 

ofhioti.ind. t)(*fore the twelfth C(*n- 

tiny. The latest and most laborious of lier antiquaries ap- 
jiears to liave proved that her institutions were wliolly Celtic 
until that era, and gr(‘atly similar to those of Ireland.* A 
total, though probably gradual, <*hang(' must theridore have 
takiMi j)lac(‘ in the next a<>e, brought about by means which 
hav^e not been satisfactorily explained. The crown became 
I tr 1 tion lu*reditary, the governors of districts took the 

oi kiKi.ii appellation of earls, the whole kingdom was sub- 
jected to a feudal tenure, the Anglo-Norman laws, 
tribunals, local and municipal magistracies were introduced 
as far as tlie royal influ(*nce could prevail ; above all, a sur- 
jrrising number of families, chieily Norman, but some of 
Saxon or Flemish descent, settled upon estates granted by 
the kings of Scotland^ and became the founders of its aris- 
tocracy. It was, as truly as some time afterwards in 
Ireland, the encroachment of a Gothic and feudal polity 
upon the inferior civilisation of the Celts, though accom- 
plished with far less resistance, and not quite so slowly. 
Yet the Highland tribes long adhered to their ancient 


* Chalmersi’s Caledonia, vol. i. passim. 
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usages ; nor did the laws of English origin obtain in some 
other districts, two or three centuries after their establish- 
ment on both sides of the Forth.* 

It beccime almost a necessary consequence from this adop- 
tion of the feudal system, and assimilation to the punia- 
English institutions, that the kings of Scotland 
would have their general council or ])arliament upon lunirly 
the same model as that of the Anglo-Norman soven'igns 
they so studiously imitated. If the statutes ascribed to 
William the Lion, contemporary with our Iftmry II., 
genuine, they were enacted, as we should ex])ect to find, 
with the concurrence of the bishops, ai)hots, barons, and 
other good men (probi homines) of tlu‘ land ; meaning 
dotibtless the inferior tenants in caj)ite. t Tliese laws indeed 
are questionable, and there is a grc'at want of une(jui vocal 
records till almost the end of the tl^irteenth c(Mjtnry. The 
representatives of boroughs are first distinctly mentioned in 
under llobert 1. ; tlunigh some have been of opinioii 
that vestiges of their a{)pearanc(‘ in j)aiTiatnent may be traced 
higher ; but they are not enunieiated among th<* class(‘s 
])resent in one held in in th(‘ (uisuing reign of 

David II., the three estates of th(‘ n\ilm ar(‘ (‘xp?’('ssly men- 
tioned as the legislative advisers of the crown. 

A Scots parliament resembl<‘d an kaiglish one in th<‘ mode 
of convocation, in tlu* ranks that compos(*(I it, in the (‘na(‘ting 
pow ers of -the king, and the in*<*(*ssary consent of the threci 
estates ; but dilVered iu several very important respects. No 
^V(‘(*hoiders, (‘xcept tenants in capit(‘, had (wau* any right of 
suili age ; w hich may, not improbably, have h(*(‘ii iu some 
measure owing to tlu* want of that Anglo-Sax^ui institution, 
the county-court. These feudal Uuiaiits of the cnwvn Ccirne in 
])erson to parliament, as they did in kaigland till tin* reign of 
H(*nry III., and sat together with tin* prelates and barons in 
one chand>er. A prince arose in Scotland in tlu* first |)art of 
the fifteenth century, resembling the English Justinian in his 
politic regard to strengthening his own prerogative and to 

* Id. 500 et post. Dalrymple’s An ‘235. 2H3. ; li, 5.5. 116‘. Chalmers, 743. 
nals of Scotland, 28. .30, &c. Weight flunk . they rn.iy perliaps only 

f Chalmers, 741. Wight’s Law of li.ave had a voice in the imposition of 
Election in Scotland, 28. taxes, 

t Id. 25. Dalrymple’s Annals, i. 130. ^ Dalryrnple, ii. 241 . Wight, 20*. 

11 II 2 
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maintaining public order. It was enacted by a law of James L, 
in 4427 , that the smaller barons and free tenants “ need 
not to come to parliament, so that of every sheriffdom there 
be sent two or more wise men, chosen at the head court, to 
represent the rest. These were to elect a speaker, through 
whom tliey were to communicate with the king and other 
estates. * This was evidently designed as an assimilation to 
the English house of commons. But the statute not being 
imperative, no regard was paid to this permission ; and it is 
not till 1587 that we find the representation of the Scots 
counties finally established by law ; though one important 
object of James’s policy was never attained, the different 
estates of jjarliament having always voted promiscuously, as 
the spiritual and temporal lords in England. 

But no distinction between the national councils of tlie 
poMProf the kingdom^was more essential than what appears 
aribiocruo), ]m\e be(‘n introduced into the Scots parliament 
under David 11. In the year 1367 a jiarliainent having met 
at Scone, a committee was chosen by the three estates, who 
seem to have had full jiowers delegated to them, the others 
returning home on account (>f the advanced season. The 
same was done in one held next year, without any assigned 
pretext. But in 1366 this committee was chosen only to 
prepare all matters determinable in ])arliament, or fit to he 
tlierein treated for the decision of the three estates on the 
last day but one of the session, t The former scheme ap- 
peared possibly, even to those careless and unwilling legisla- 
tors, too complete an abandonment of their function. Bu4 
even modified as it was in 1366, it tended to devolve the 
whole busineso of parliament on this elective committee, sub- 
sequently known by the appellation of lords of the articles. 
It came at last to be the general ])ractice, though some ex- 
ceptions to this rule may be found, that nothing was laid 
before parliament without their jwevious recommendation ; 
and there seems reason to think that in the first parliament 
of James L, in 1424, such full powers were delegated to the 
committee as had been granted before in 1367 and 1368, 


• Statutes of Scotland, H27. Pink- f Dalryniple, ii. 2G1. Stuait on Pub- 
erton’s History of Scotland, i. 120. lie Law of Scotland, 344. Robertson’s 
Wight, 30. History of Scotland, i. 84. 
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and that the three estates never met ag’ain to sanction their 
resolutions. * The pre})aratory committee is not uniformly 
mentioned in the preamble of statutes made during the reign 
of this prince and his two next successors ; but there may be 
no reason to infer from thenc(» tliat it was not appointed. 
From the reign of Janu^s IV. tiui lor{ls of articles are n‘gu- 
Jarly named in the r(‘cords of every j)arlianient. t 

It is said that a Scots parliament, about the middle of the 
fifteenth century, consisted of near one Imiulrcd and nin(‘ty 
persons, t We do not find, however, that more than half this 
iiumb(‘r usually Jittemh'd. A list of those prescnit in 1 
l^ives but fourteen! bishops and abbots, twenty-two e'arls and 
barons, tbirty-fonr lairds or h'sser tenants in eapite, and 
eit>bt deputies of bor(»uglis. ^ The voytd Ix^ronnbs eiititled 
to be represeiiUnl in parliament wen‘ above* thirty ; but it 
was a eommou nsaoe* to choose* the* elepntie‘s of other towns 
as their |)roxie‘s. || The givat object with tb(‘m, as we*ll as 
with the' le‘ss(‘r barons, was to save the e‘ost and trouble of 
attendaiKV. It a[)pears iiuleed that they forme'd rather uii 
insignilieant portion of tlie le"£»islativ(* body. Tl)(*y are not 
uam<*d as conse'iiting j)arti('s in several of the statutes of 
James 111.; and it s(‘ems that on seeme* occasions they Jiad 
not hee'ii snmmone‘d to ])arliamciit, for an act was pass(‘d in 
“ that the commissari<‘s and lie'aelsmcn of the hnrghs 
h(‘ warned wlien taxes or constitutions are* oiven, to liave! 
their advice therein, as enie of tlie* tliren* e*.states of th(^ 

« 

* () 2 . () 3 . liis ^r.ico to liave the {i^rcatest of his pre- 

f 111. Ol). [A rcinaihahk' proof of hiti-s and b.iions cour^el, he sli.ill adver- 
the tiust \(stcd in tlie lords of aitirles tee tin in theieof, hy lus sjieci.d writil))jjs, 
will be foand in the Scots Slaiulcs, to eiinvene sin h d.iy and pl<it e as he shall 
vol. n. p. 10., which is nut noticed hy think most I'xjiedient.” I'liese lords of 
Pinkerton. Power was gisen to the articles even gr.inted a ta\. — JHd.'J.] 
loids of articles after a piorogation of j l^inkerfon, i. ;57M. 
parliament in 1.7^35, “to make acts, sta- 4^ Id. [In 1 17H, w'c find 24 

tiites, and constitutions for good rule, spiutual, and ‘32 temiioral loiils, with 
juitice, and policy, conform to the arti- 22 tenants in eapite, or lairds, and 201 
eles to be given hy the king's grace, commissioners of burghs. 'I'his was 
and as shall please any other to give unusually numerous. Put, as Robertson 
and present to them. And whatever observes, in the reign of James HI., 
they ordain or '■tatute, to have the same public indignation brought to parliament 
form, strength, and effect as if the same many lesser barons and burgesses who 
were made and statute hy all the three were wont to stay away in peaceable 
estates being personally present. And tunes. Hist, of Scotland, i. ‘2dG. — 1845.] 
if anv greater matter occurs, that please |l Id. 572 

ir H 3 
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realm.” * This, however, is an express recognition of their 
right, though it might have been set aside by an irregular 
exercise of power. 

It was a natural result from the constitution of a Scots 
parliament, together with the gf^neral state of society 

Koyal in. i ^ * • 

flvionce in JH that kingdom, that its efforts were almost uni- 
formly directed to augment and invigorate the royal 
authority. Their statutes afford a remarkable contrast to 
those of England in the absence of provisions against the 
exorbitancies of prerogative, t Robertson has observed that 
the kings of Scotland, from the time at least of James L, 
act(!d upon a steady system of repressing the aristocracy ; 
and though this has been called too refined a suj)position, 
find attempts have been made to explain otherwise their 
conduct, it seems strange to deny the operation of a motive 
so natural, and so readily to he inferred from their measures. 
The causes so well ])ointed out by this historian, and some 
that might be added ; the defensible nature* of great part of 
the country ; the extensive ])ossessions of some powerful 
families ; the influence of feudal tenure and Celtic clanship ; 
the hereditary jurisdi(‘tions, har<lly coiProlled, even in theory, 
by the su[)reni(‘ tribunals of the crown ; the custom of enter- 
ing into bonds of association for mutual defence ; the frequent 
minorities of the n'igning princes ; the necessary abandon- 
ment of any strict regard to monarchical supremacy, during 

♦ Pinkerton, ii. 53. A remarkable expression, however, is 

f In a statute of .Tames 1 1. (l-MO) found in a statute of the same king, yi 
“the three estates conclude, t/iat if is H JO ; >vhich enacts that any man rising 
Hpeedful that our sovereign lord the king in war against the king, or receiving such 
ride throughout tlj.e realm incontinent as as have committed treason, or holding 
shall be seen to the council where any bouses against the king, or assaulting 
rebellion, slaughter, burning, robbery, castles or places where the king’s power 
outrage, or theft has happened,” Ac. shall happen to be, without the consent of 
Statutes of Scotland, ii. ,‘32. Pinkeiton the three estates^ sliall be punished as a 
(i. 192. ), leaving otit the words in italics, traitor. Pinkerton, i. 21,S. I am in- 
has argueil on false premises. “ In this dined to think that the legislators had in 
singular decree we find the legislative view the possible recurrence of what had 
body regarding the king in the modern very lately happened, that an ambitious 
light of a chief magistrate, bound equally cab.al might get the king’s person into 
with the meanest subject to obedience to their power, 'fhe peculiar circumstances 
the laws,” Ac. It is evident that the estates of Scotland are to be taken into ac- 
spoke in this instance as councillors, not count when we consider these statutes, 
as legislators. This is merely an over- which are not to be looked at as mere in- 
sight of a very well informed historian, sulatcd texts, 
who is by no means in tlie trammels of 
any political theory. 
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the struggle for independence against England ; the election 
of one great nobleman to the crown and its devolution upon 
another ; the residence of the two first of tlie Stuart name 
in their own remote domains ; the want of any such ef- 
fective counterpoise to the aristocracy as the sovereigns ol 
England possessed in its yeomanry and commercial towns ; 
all these together placed the kings of Scotland in a situation 
which neither for their own nor their people’s intiMcst tiuy 
could be expected to endure. But an impatience of submit- 
ting to the insolent and encroaching temper of their nobles 
drove James I. (before whose time no settled scheme of 
reviving the royal authority seems to have been conceived) 
and his two next descendants into some coiirsi's which, 
though excused or extenuated by the dinicnlties of tludr 
position, were rather too ]>recipitate and viohmt, and re- 
dounded at least to their own d(‘struction. The reign of 
James IV\, from his accession in 1 tSiS to his unhappy death 
at Elodden, in was the first of tolerable prospmity ; 

the crown having by this time obtained no inconsideralile 
strength, and the cours(‘ of law bcdiig somewhat more (‘sta- 
idished, though the aristocracy were ahundantly capabl(‘ of 
withstanding any material encroachment upon their jirivi- 
leg(‘s. 

Though subsidies wen* of (*ours(* o(*casionally demanded, 
yet from the |)overty of tin* realm, and th(‘ extensive domains 
which the cfowu retained, they wane imndi les^; ireipumt than 
in -England, and thus one principal source of dillerence was 
ifmoved ; nor do we read of any opposition in jiarliament to 
wdiat the lords of articles thought fit to projioimd. Those 
w'ho disliked the government sUxkI aloof Irom silch mis'tings, 
wdiere the sovereign wais in his vigour, and had sometimes 
crushed a leader of faction by a suddon stroke ol pciw^er ; 
(‘onfident that they could better frustrate the ex(*cution of 
laws than their enactment, and that <piestions of right and 
privilege could never be tried so advantageously as in the 
field. Hence it is, as I have already observed, that we must 
not look to the statute-book of Scotland for many limitations 
of monarchy. Even in one of James II., which enacts that 
none of the royal domains shall for the future be alienated, 
and that the king and his successors shall be sworn to observe 

]i II 4 
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this law, it may be conjectured that a provision rather de- 
rogatory in semblance to the king’s dignity was introduced 
by his own suggestion, as an additional security against the 
importunate solicitations of the aristocracy whom the statute 
was designed to restrain.* The next reign was tlie struggle 
of an imprudent, and, as far as his means extended, despotic 
prince, against tlic spirit of his subjects. In a parliament of 
1487? we find almost a solitary instance of a statute that 
apj)ears to have been directed against some illegal proceed- 
ings of the government. It is provided that all civil suits 
shall be determined by the ordinary judges, and not before 
the king’s council. t James III. was killed the next year in 
attempting to oppose an extensive combination of the rebel- 
lious nobility. In th(‘ reign of James IV., the influence of 
the aristocracy shows itself rather more in legislation ; and 
two peculiarities deserve notice, in which, as it is said, the 
legislative authority of a Scots parliament was far higher 
than that of our own. They were not only often consulted 
about peace or war, \\hich in some instances was the case in 
I^ngland, hut, at least in the sixteenth C(‘ntury, their approba- 
tion seeiiis to have been necessary, t Jliis, though not con- 
sonant to our modern notions, was certaiidy no more than 
the genius of the feudal system and the character of a great 
deliberative council might lead us to expect ; but a more 
remarkable singularity was, that what had been propounded 
by the lords of articles, and received the ratifidition of the 
three estates, did not n'quire the king’s consent to give it 
complete validity. Such at h‘ast is said to have been tltv* 
Scots constitution in the time of James VI. ; though we may 
demand v(‘ry full proof of such an anomaly, which the lan- 
guage of their statutes, expressive of the king’s enacting 
j)Ower, by no means leads us to infer. § 

The kings of Scotland had always their aula or curia 

jiuiiciai regis, claiming a supreme judicial authority, at least 
in some causes, though it might be difficult to de- 
termine its boundaries, or how far they were respected. 
They had also bailiffs to administer justice in their own 
domains, and sheriffs in every county for the same purpose, 

* Pinkerton, i. 234. | Pinkerton, ii. 266. 

f Statutes of Scotlanc], ii. 177. § Pinkerton, ii. 400. Laing, iii. 32. 
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wherever grants of regality did not exclude their jurisdiction. 
These regalities were hereditary and territorial ; they ex- 
tended to the infliction of capital punishment ; the lord 
jmssessing them might reclaim or repledge (as it was called, 
from the surety he was obliged to give that he would him- 
self do justice) any one of liis va.>sals who was accused before 
another jurisdiction. Tlie barons, who also had cognizance 
of most capital offences, and the royal boroughs, enjoyed the 
same privilege. An np])eal lay, in civil suits, from the 
baron’s court to that of the sheriff or loid of reoality, and 
ultimately to the parliament, (»r to a certain iiumher of 
persons to whom it delegated its authority.* This app(‘llant 
jurisdiction of pailianumt, as well as that of the king’s pri\y 
council, which was oiiginal, came, by a seiic's of provisions 
from the y(‘ar I to into the hands of a comtor 

supreme tribunal thus giadually coustitutial in its 
])iesent loim, the court ot s(*ssion. It was composcsl of fdtts'ii 
judges, halt of whom, besides tlu' piesident, w(‘H‘ at lirst 
churchmen, and soon estahlished an eutiu' suhoi dination of the* 
local courts in all civ il suits. Ihit it ])oss(‘ss(‘d no eomp(‘t(‘nce 
iuciiminal proceedings ; th(‘ h(‘i(‘ditai y juiisdictions remained 
imailected for some ages, though the king’s two justiciaiio, 
replaced afterwards hy a court of six judg‘(‘s, went tlndr (‘ir- 
cuits (‘vaai through those counti(‘s wheiein chait(‘rs of i(*gality 
had been granted. Two KMinukabh* innovations s(‘(‘m to havt* 
accom))anird, or to hav(* h(‘en not far remov(Ml in time frotri, 
the first formation of tin* court of session ; the discontinuance 
•of juiies in civil causes, and the adoption of so many prin- 
ciples from the Homan law as have giv(‘ii the jvirisprudeuce 
of Scotland a very dill(*i(‘nt character from oul’ own.^ 

In the leigii of James V. it might ap]M*ar probable tliat hy 
the influence of laws favouiabk* to public older, b(‘tter en- 
foi ced through the council and court of session than before, 
by the final subjugation of the hous(* of Douglas and of the 
calls of Ross in the North, and some slight increase of wer^th 
in tlie towns, conspiring with the gen(‘ial tendency of the 

* Kaims\ Law Tracts rinkcrton, History of Scotland, I. J 17. 237. 383.; 
1. 15 S ct ahbi. Stuart on Public Law u U J. Robertson, i. '13. Stuart on 
of Scotlmd Lnvot Stotluui 

I Kiims’s Law Ti itts. I’lnkti ton’s 
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sixteenth century throughout Europe, the feudal spirit would 
be weakened and kept under in Scotland, or display itself 
only in a parliamentary resistance to what might become in 
its turn dangerous, the encroachments of arbitrary power. 
But immediately afterwards a new and unexpected impulse 
was giveii ; religious zeal, so blended with the ancient spirit 
of aristocratic independence that the two motives are scarcely 
distinguishable, swept before it in the first whirlwind almost 
every vestige of the royal sovereignty. The Roman 
‘ catholic religion was abolished with the forms indeed 

of a parliament, but of a j)arliament not summoned by the 
crown, and by acts that obtained not its assent. The Scots 
church had been immensely rich; its riches had led, as every 
where else, to neglect of duties and dissoluteness of life ; and 
these vices had met with their usual punishment in the peo[)le\s 
hatred.*^ The reformed doctrines gained a more rapid and 
general ascendancy than in England, and were accompanied 
with a more strenuous and uncompromising enthusiasm. It 
is ])rohable that no sovereign retaining a strong attachment 
to th(j ancient creed woidd long have been permitted to reign ; 
and Mary is entitled to every presumption, in the gn‘at con- 
troveCsSy that belongs to lier name, that can reasonably be 
founded on this admission. But, without deviating into that 
long and intricate discussion, it may be given as the ])robable 
result of fair incpiiry, that to impeach the characters of most 
of her adversaries would be a far easier task than to exoiuuate 
her own.t 


* Robertson,!. M9. M‘Crie’s Life of 
Knox, p. At one half of the 
wealth of Scotlatul was in the hands of 
liu* clergy, ciiietly of a few iniii\lduals. 
Ibid, f Robertson thinks that .James V. 
favoured the clergy as a counterpoise to 
the aristocracy, wbicli may account for 
the eagerness of the latter, generally, 
in the reronnation. Hist, of Scotland, 
i. ()8.— 18t5.J 

■f I have read a good deal on this cele- 
brated controversy ; but where so much 
is disputed, it is not easy to form an 
opinion on every point. Rut, upon the 
whole, I think there are only two hypo- 
theses that can be advanced with any 
colour of reason. The first is, that the 
murder of Darnley was projected by* 


Bothwell, lilaitland, and some others, 
without the queen's express knowledge, 
hut with a reliance on her passion for the 
former, which wmuld lead her both to 
shelter him fiom punishment, and to 
raise him to her bed ; and that, in both 
respects, thisexpectation wasfully realised 
by a criminal connivance at the escape of 
one whom she must believe to have been 
concerned in her husband’s death, and by 
a still more infamous marriage with him. 
This, it appears to me, is a conclusion 
that may be drawn by reasoning on ad- 
mitted facts, according to the common 
rules of presumptive evidence, llie se- 
cond supposition is, that she had given a 
previous consent to the assassination. 
This is rendered probable by several cir- 
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The history of Scotland from the reformation assumes a 
character, not only unlike that of preceding^ times, but to 
whicli there is no parallel in modern ages. It l)ecame a c(»n- 
test, not between the crowai and tlie feudal aristocracy as 
before, nor between the assertors of prerogative and 

n ' • I'' 1 1 1 ^ I ~ Poweroftlic 

01 privilege, as in hngland, nor between the possessors ton.m 
of established powex and those who deemed them- 
selves oppressed by it, as is the usual source of civil discord, 
but between tlie temporal and spiritual authorities, the crown 
and the church ; that in general sujiported by the h'gislatuns 
this sustained by the voice of the people. Nothing of this 
kind, at least in any thing like so great a degree, has occurred 
in other ])rotestant countries ; tht^ Anglican chundi being, in 
its original constitution, bound up with the state as one ot its 
component parts, but subordinate to the whole ; and the 
ccclcsiastiial order in the kingdoms and common\\(‘alths ol 
the C'ontinent being either destitute of temporal authority or 
at least subject to the civil magistrate’s sn])remacy. 

Knox, tile founder of the Scots ndovmation, and tlu^se 
who concurred with him, both adluned to tin* th(‘olo- ;,t- 
gical system of (Jalvin, and to the scheme ot polity 
he had introduced at (lein'va, with such modilications 
us became necessary from the gr(‘ater scale on which it was 
to be practised. Ejich parisli had its minister, lay-(‘l(ler, and 
deacon, who lield their kirk-session for spiritual jurisdiction^ 
and otlicr purposes ; (‘ach (‘cch^siastical province its synod ot 


ruinstaiR'Os, and cRi»oc'Iall_v by the* faiiions 
letters and sontu-ts, the genu incncss t»f 
whifli lias been so w.irndy disjujted. 1 
iniRt confess that they seem to me au- 
tbentle, and tliat Mr. Laing’s disseitatlon 
on the murder ot Damley has rendtyed 
Wary’s innocence, even as to pailitipa- 
tion in tliat crime, an untenable ])ropix- 
sition. No one of any weight, I believe, 
has asserted it since bis time, except Ur. 
I/mgard, who mauage.s the evidence with 
his usual adroitness, but by admitting 
the general authenticity of the letters, 
,juali(iea by a mere conjecture of inter- 
polation, has given up what his prcdeccs- 
sers a.emed the very key of the citadel. 

1 shall dismiss a subject so foreign to 
my purpose, with remarking a fallacy 
which affects almost the whole argumeut 


ol“ Wny’s most strenuous advocates, 
'riiey Si. cm to fancy that, if the earls of 
Murray and Moi ton, ^md secretary Wait- 
land of Lethington, can be proxed to 
have been coneeined m Darnlev’s mur- 
der, the (pieeii heiself is at once aliMilved. 
Hut it is generally agreed that AI ait land 
was one of those who conspired with 
Hothwell for this puriiose ; ami Morton, 
if he were not absolutely consenting, was 
by his ow’ii acknowledgment at his execu- 
tion apprised of the conspiiacy. "With 
respect to iMurray indeed tliere is not a 
shadow of evidence, nor liad he any 
probable motive to second Hothwell’s 
schemes ; hut, even if his participation 
were pre.suniod, it would not alter in 
the slightest degree the proofs as to the 
queen. 
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ministers and delegated elders presided over by a superin- 
tendent ; but the supreme power resided in the general 
assembly of the Scuts church, constituted of all ministers of 
parishes, with an admixture of delegated laymen, to vvhi(‘h 
appeals from infei ior ju(li(‘atories lay, and by whose deter- 
minations or canons the whole were bound. The super- 
intendents liad such a degree of episcopal authority as seems 
impli(*d in their name, but concurrently with the jjarochial 
ministers, and in subordination to the general assembly ; the 
jiurnher of these was designed to he ten, but only five were 
appointed.* This form of chiircli polity was s('t up in L'> 60 ; 
but according to the irr(*gular state of things at that time in 
Scotland, though fully admitUal and acted upon, it had only 
the iiuthority of the church, with no confirmation of paVlia- 
inent ; which seems to have b(*eu th(‘ first st(*p of the former 
towards tin* ind(‘[)endency it came to usurp. M(‘anwliile it 
was agr(*(‘d tluit th(‘ Homan catholic* ))relates, including tin* 
legulars, should enj(>y two thiids <»f their revenues, as well as 
their rank and s(‘ats in paiTiam(‘nt ; tin* remaining third being 
giv(*n to the crown, out cd* whic'h stipends should In* allott(*d 
to the prot<*stant clergy. Whatevc*!* viol(‘nc(‘ may he im])uted 
to the authors of the Sc'ots reformation, this arrangement 
seems to display a nnnh'ration whi<*h w i* shoidd vainly s(n*k 
in our own. The new' church wais, how ever, hut ina(l(*(juat(‘ly 
provided for ; a;id p<‘rhaps we may attribcite some part of her 
sahseipicut contunuicy and (*in*roachment on the 'state to the 
exasperation occasioned by the latter’s parsimony, or rather 
rapaciousness, in tin* distiibution of e(*clesiastical estates. 1 
It was doubtless inten(h*d by the planners of a preshy- 
terinn model, 'that tin* bishoprics should be exticiguislied by 
the death of the possesscus, aud their revenues be (‘ouverted, 
partly to the maintenanee of the elergy, partly to other public 
interests. Ibit it suit(*d better the men in powTr to keep uj) 


* Spottlswood’s C'hurch History, 152. 
M‘Uriu’s Life of Kno\, ii. <i. l.lfc of 
Melville, i. 145. Robertson’s History of 
Si'otland. Cook’s History of the llcform- 
alion in Scotland. I'liese three modern 
wr iters leave, apparently, little to require 
as to this important period of history ; 
the first with an intensenevsof sympathy, 
that enhances oiir interest, though it may 


not always command onr approbation ; 
the two last with a cooler and more philo- 
sophical impartiality. 

f M‘Crie’s Life of Knox, ii. 197. et 
alibi. Cook, iii. 508. According to 
Hoheitson, i. 291., the whole revenue of 
the protestant church, at least in Mary’s 
reign, was about 24,000 pounds Scots, 
which seems almost incredible. 
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the old appellations for their own benefit. As the catholic 
prelates died away, they were replaced by protestant nil uls- 
ters, on private compacts to alienate the principal part of the 
revenues to those through whom they were appointed. After 
some hesitation, a convention of the church, in agreed 

to recd^nise these bishops, until the king’s majority and a final 
settlement by the legislature, and to ])ennit them a certain 
portion of jurisdiction, though not greater than that of tlu‘ 
superintendent, and equally suboi dlnate t<* the general a^>em- 
bly. They were not consecrated, nor would the slightc'st 
distinction of order have been enduied by the church. Aet 
even this modeiated episcopacy gave otVence to aident men, 
led by Andrew Melville, the second name to Knox 
in the ecclesiastical history of Scotland ; and, not- 
withstanding their engagement to leave things as tiny were 
till the detei mination of pailiament, the geneial assembly 
soon began to re^train tbe bishops by th(‘lr own authoiity, 
and finally to enjoin them, undiu* pain ot (‘xcommunication, 
to lav down an ollicc* which they vot(‘d to be di'stitute of 
v\ariant from the v\oid of (iod, and injuiious to tln‘ church. 
Souk* of the bisb(q)s submitted to this d(‘cr(‘c ; others, as 
might be expected, stood out in d(*fein*(* of their dignity, and 
were supported both by the king and by all who conc(‘iv(’d 
tliat tin* supreme powau' of Scotland, in estahlishing and en- 
dowing the church, had not constituted a society ind(*pendent 
of the commonwealth. A seiies of acts in Jit a time 

v\heii the court had obtained a tempoiaiy ascendant, seemed 
t(A i(*ston‘ the episcopal g<»veniment in jdmost its pristine 
bistie. Hut tin* po])ular voice was loud against episcopacy; 
the prelates were disciaslited hy their simoniacal •alienations of 
church-revenues, and by their ('onnexion with the conit ; the 
king was tempted to annex most of their lands to the (Town 
])V an act of pailiament in 1.0S7 ; Adamson, archbishop of 
St. y\ndrevvs, who had Icsl the <‘piscoj)al p<irty, was diiven to 
a humiliating retiactation befoie tfi(‘ gcmeial ass(‘nd>ly ; and, 
in the sanction (jf the legislature was for tin* first time 

obtaiinal to the whole scheme of preshy ten ian polity; and the 
laws of 1,58 f vveie for the most jiart ahrogat(Ml. 

The school of Knox, if so we may call the (*aily jwesby- 
terian ministers of Scotland, was full of men bieatbing their 



478 CONSTITUTIONAL HISTOIIY OF ENGLAND [Chap. XVII. 


master’s Spirit; acute in disputation, eloquent in discourse, 
learned beyond what their successors have been, and intensely 
zealous in the cause of reformation. They wielded the people 
at will ; who, except in the Highlands, threw off almost with 
unaniniity the old religion, and took alarm at the slightest 
indication of its revival. Their system of local and general 
Jissemblies infused, together with the forms of a republic, its 
energy and impatience of exterior control, combined with the 
concentration and unity of purpose that belongs to the most 
vigorous government. It must be confessed that the unsettled 
sUite of the kingdom, the faults and weakness of the regents 
Lennox and Morton, the inauspicious beginning of Jauies’s 
personal adtniiiist ration under the sway of unworthy favourites, 
the real perils of the reformed church, gave no slight pretext 
for the clergy’s interference with civil policy. Not merely 
in their representative assemblies, but in tlie j>ulpits, they 
perpetually remonstrated, in no guarded language, against 
the rnisgovernmetit of th(‘ court, and even the personal indis- 
cretions of tin* king. Tjiis they pretended to claim as a ])ri- 
vihge beyond the restraint of law. Andrew Melville haviiig 
b(?en summoned lad’ore the coum^il in l.OSI, to give an account 
of som(» seditious language alleged to ha\'(‘ been used by him 
ill tlie pulpit, d(‘clined its jurisdiction on the ground that h(‘ 
was only responsible, in the first instance, to his presbytiuy 
for words so spoken, of which the king and council could not 
judge without violating the immunities of the church. Prece- 
dents for such an immunity it would not have b(‘en didicult 
to find ; but they must have been s<»ught in the archives of ti e 
enemy. It was rather early for the new republic to emulate 
the despotism slie had overthrown. Such, however, is the 
uniformity with which the same passions operate on bodies 
of men in similar circumstances ; and so greedily do thos(» 
wliose birth has placed* them far Inmeath the possession of 
power, intoxicate themselves with its unaccustomed enjcty- 
ments. It has been urged in defence of Melville, that he only 
denied the competence of a secular tribunal in the first 
instance ; and that, after the ecclesiastical forum had pro- 
nounced on the spiritual offence, it was not disputed that the 
civil magistrate might vindicate his own authority.* But not 

* IM*Cr»c’s Life of IMelville, i, 287. respect of this most powerful writer, !)e- 
It 18 impossible to think without fore w'hora there are few living contro- 
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to mention that Melville’s claim, as I understand it, was to 
be judged by his presbytery in tlie first instance, and ulti- 
mately by the general assembly, from which, according to 
the presbyterian theory, no appeal lay to a civil court ; it is 
manifest that the government would l)ave *€ome to a very 
disadvantageous conflict with a man, to whose defence tlie 
ecclesiastical judicature had already pledged itself. For in 
the temper of those times it was easy to foresee the determina- 
tion of a synod or presbytery. 

James, however, and his counsellors were not so feeble as 
to endure this open rein^wal of those extravagant 
pretensions wliicli Home had taught her priesthood 
to assert. Melville fled to England ; and a parlia- 
meat that met the same year sustaiiunl the siipreniacy of the 
civil power with that violence and dangerous latitude of ex- 
])ression so frequent in the Scots statute-book, it was made 
treason to decline the jurisdiction of the king or council in any 
matter, to seek the diminution of the ])ower of any of the 
thiee (‘States of parliament, which sitruck at all that had been 
doiH* against episcopacy, to utter, or to conceal, when h(‘ar(l 
from others in s(‘rmons or familiar discours(‘, any false or 
slanderous sjx^eches to the reproach of tlie king, liis (*ouncil, 
or their proceedings, or to the dishonour of his parents and 
])rog(‘nitors, or to nn^ddle in the alliiirs of staU*. It was 
forbidd(‘n to treat or consult on any matter of state, civil or 
(‘C(‘lesiastictll, without tin* king’s express command ; tlius 
rendering the general assemhly for its chief |)urpos(*s, if not 
i4s existence, altogether de])endent on th(‘ crown. Such laws 
not only annihilated the pretended immunities of the church, 
but went very far to set uj) that tyranny which the Stuarts 
afterwards exercised in Scotland till their expulsion. 4h(*se 
were in part repealed, so far as afl’ected the church, in l.OyS; 
but the crown retained the exclusiv# right of convening its 
general assembly, to whi(*h the presbyterian hierarchy still 
gives but an evasive and reluctant obedi(*nce.* 

These bold demagogues were not long in availing tliemselves 
of the advantages which they liad obtained in the parliament 


versialis.ts that would not tremble; but * M‘Crie’s Lite of Melville. Robert- 
his presbyterian Hildebrandisrn is a little son. Spottiswood. 
remarkable in this age. 
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of 1592, and through the troubled state of the realm. They 
Began agpin to intermeddle with public affairs, the adminis- 
tration of which was sufficiently open” to censure. This 
licencti brought on a new crisis in 1596. Black, one of the 
ministers of St. Andrews^ inveighing against the government 
from the pulpit, j«iinted the king and queen, as well as their 
council, in the darkest colours, as dissembling enemies to 
religion. James, incensed at this attack, caused him to be 
summoned before the privy council. The clergy decided to 
make common cause with the accused. The council of the 
church, a standing committee lately appointed by the general 
assembly, enjoined Black to decline the jurisdiction. The 
king by proclamation directed the members of this council 
to retire to their several parishes. They resolved, instead of 
submitting, that since they were convened by the warrant of 
Christ, in a most needful and dangerous time, to see unto 
the good of the church, they should obey God rather tl)an 
man. The king offered to stop the proceedings, if tiny 
would but d(‘clare that ||bey did not decline the civil juiis- 
dietion absolutely, but only in the particular case, as b(‘ing 
one of slander, and consecjuently of ecclesiastical com])et(‘nc<‘. 
For Black had asserted before the council, that spe(‘ches 
delivered in the pulpits, although alleged to be treasonahle, 
could not be judged by the king, until the cliurch had lirst 
taken cognizance thereof. But tlu'se ecclesiastics, in the full 
spirit of the thirtetmth century, determined by a majority not 
to recede from their plea. Their contest with the court soon 
excited the populace of Ihlinburgh, and gave rise to a tumult, 
which, whether dangerous or not to the king, was what no 
government could pass over without utter loss of a\ithority. 

It was in church assemblies alone that James found o])po- 
sition. His parliament, as had invariably been the case in 
Scotland, went readily Bito all that was proposed to tlumi ; 
nor can we doubt that the gentry must for the most part hav^i 
revolted from these insolent usurpations of the ecclesiastit-al 
order. It was ordained in parliament, that every minister 
should declare his subnjission to the king’s jurisdiction in all 
matters civil and criminal ; that no ecclesiastical jndicxatory 
should meet without the king’s consent, and that a magistrate 
might commit to prison any minister reflecting in his sermons 
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on the kinky’s ooiuhict. He had next recourse to an iustru- 
inent of j)o\ver more successful frequently than intimidation, 
and generally successful in conjunction with it ; gaining over 
the members of the general assemhly, sonic hy promises, 
s(uue hy exciting jt^alousies, till they snrrender(‘d no small 
])(>rtion of u hat had passed for the privileges of the church. 
The crown obtained by ilu'ir coiuTssion, which then seemed 
almost necessary to couHrm what the legislature had enacted, 
the right of convoking ass(‘mbli(vs, and r)f luaninating minis- 
ters in th(‘ principal towns. Jaiiuvs follow<‘(l n|> this ^ 
victory by a still more inuMntant blow. It was (*n- 
acted that hrty-one ministers, on heing nominated 
by the king to titular bishoprits and other prelacies, might 
sir in parliament as reprcsentativ(*s of the church. This 
s(*emcd justly alarming to the opposin* party ; nor could the 
geinnal asscMiibly b{‘ hrouglit to acipiiesce without su(*li very 
('onsid(‘rable restrictions upon these suspicious commissioiH*rs, 
by which name tlu'v prevailed to hav(‘ tlumi called, as might 
in soui(‘ nuMsure alVord s(‘curity against the revival of that 
(‘piscopal domination, towards whi(‘h th(‘ (Midi'avonrs of the 
crow 11 weie plainly (lirect<‘d. But tb<‘ king j»aid little r(‘gard 
to these regulations ; and thus tin* nanu* and parliamentary 
station of bishops, though without tlanr sjiiritual functions, 
were restored in Scotland after only six years from their 
abolition. 


A king like .lanu's, not l(‘ss conc(*it(Ml of bis wisdom than 
full of tlu‘ dignitv of Ins station, (‘ould md avoid contract- 
ing that irisuperabh' aveision to the Scots presbytery, w'bich 
be cxpr(‘ss(‘d in bis Basili<‘on Diiroii, bcdbre bis accession to 
th(‘ I'jiglisli throne, and mon* vehemently on all occasions 
afterwards. Ih* found a vc‘ry ditfereiit raia^ of churchnudi, 


• S))()ttis\v<M>(i. Robertson, 

[In the o alt iMuoii, p.i'^sed by the cs>n- 
^oc^')tloIl at I^otulcjii in In'Oa, the t lerpjy 
aie directed to bid the }«’ople to *• pr ly 
for ( bust’s holy catholic church, that 
is, for the whole coii'j'reg.ition of (’’•ris- 
tiaii peojile disjiersed ihrou^iiout the 
w’liole world, aiul esju'ci.dly for the 
churches of Enj^land, X<o/A/W, and Ire- 
land.” A le.irned writer nelvon-, this 
amon^ the canons, the observance of 

VOI.. 11. I 


wlfub is ‘nn]K><>nthlt . (’ardwell’s vSynoda- 
li.i, preface, p. xwiii. Ily this singular 
w'ord be of course means that it ought 
not to be ilone ; and in fact I never 
beard tlie cluueh of Scotlaiul so distin- 
guished, except once, hy a Ma.stcr of the 
'i’einple ( Henuell). Jbit it has evi- 
dently escajied Hr. (’ardwelTs recollec- 
tion, that the church of Scotland was, 
properly speaking, as jiiucli presbytoriau 
ill iwyt us at present. — 1845.] 

I 
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well trained in the supple school of courtly conformity, and 
fmulous flatterers both of his power and his uisdom. The 
minist(»rs of Edinburgh had been used to pray that God 
would turn his heart : Whitg^ift, at the conference of Hamp- 
ton Court, falling on his knees, exclaimed, that he doubted 
not his-rnajesty spoke by the special grace of God. It was 
impossible that h(» should not redouble his endeavours to in- 
troduce so convenient a system of ecclesiastical government 
into his native kingdom. He began, accordingly, to prevent 
the meetings of the general asseiiibly by continued pioroga- 
tious. Some hardy presbyterians ventured to assembk* by 
their own autliority ; which the lawyers construed into trea- 
son. The bisho]>s were restored by parliament, in 1()0G, to 
a part of tln*ir revenues ; the act annexing these to the crown 
being repealed. They were appointed by an eeclc'siastical 
convention, more subservient to the ei'own than formerly, to 
Ire perpetual moderators of ])i*ovincial synods. Tin* clergy 
still gave way with reluctance; but the crown Irad an irre- 
sistible aseetulaney in parliament; and in KilO the episc(>pal 
system W'as tboroirghly (‘stablislied. The powers of ordina- 
tion, as well as jurisdi(*tion, were solely v<‘stt‘d irr tin* predates; 
a court of high commission w^as cr’r'uted on the English iiiodt*! ; 
and, though the general assembly of tire ebmcli strll eontiniK'd, 
it was merely as a shadowy and almost mockrny, of its ori- 
ginal importance*. Tin* bisliops now' lejraiied to England for 
consecration ; a ceremony deemeel essential in the ruwv school 
tliat now predominated in the Anglican elnirTh ; and this 
gave a final blow to tlie polity in which the Scottish reforiiri- 
ation had been founded.'^ With far more (piesti unable 
prudence, James, some year's afterwards, forced upon tire 
people of Scotland wdiat were called the fi^e articles of Perth, 
reluctantly adopted by a genei'al ass(‘mbly held tliere in 
1017* These were matters of ceremony, such as the |K)sture 
of kneeling in the eiicharist, the right of confirmation, and 
the observance of certain holidays ; but enough to alarm a 
nation fanatically abhorrent of every a[)proximatioii to the 
Roman worship, and already incensed by what they deemed 
the corruption and degi'adation of their church, t 

♦ M‘Ciie’s Life of Melville, ii. 378. ; Laing’s Hist, of Scotland, in. 20. 3 5. 42. 62. 

t Taung, 74. 89. 
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That church, if indeed it preserved its identity, was wholly 
changed in chara(*t(‘r ; and becJiine as much distinguished in 
its episcopal form by ser\ ility and corruption as during its 
preshyterian democracy by faction and turbulence. The 
bishops at its head, many of them abhorred by their own 
countrymen as apostates and despised for tludr vices, looked 
for protection to the sister church of Eniiland in its pride 
and triumph. It had long been the favourite project of the 
comt, as it naturally was of the Anglican j)relatc‘s, to assi- 
milate in all re^'pects the tw'o establishments. Tiiat of Scot- 
land still want(‘d on(‘ essential <’haract(‘ristic, a regular liturgy. 
Ihit in pi (‘paring what was calh‘d tin* service liook, the 
ihiglish model waas not closelv followed; tin* vaiiations 
ha\ing all a tiMidency towards th(‘ Romish woiship. It is 
f.u moK' probabh' th.it Laud int<‘nd(‘d these to pr(‘par(* the 
w.iy foi- a similar clninge in laigland, than that, as sonu* ha\e 
suimis(‘(b th(‘ Scots bishops, fiom a notion of ind(‘p(‘nd(‘nce, 
cho'>e thus to distinguish their own litual. What wina* the 
cons(Mpu‘nc(‘s (»f this unhappy imnwation, att(‘mpted with 
that ignorance of mankind whi(*h kings and pii(‘sts, when 
l(‘ft to their own gihdanci*, usually display, it is h(‘n* ne<‘dless 
to nn'iition. In its ultimat(‘ n‘sults, it ])res(‘rv<'d tin* hi>eiti(‘s 
and overtliMwv th(‘ monarchy of England. In its more im- 
me(hiite elh'cts, it ga\(‘ ris(* to the national co\(‘nant of Scot- 
land ; a s(;bMnn pb‘(lg(‘ of unity and })(‘is(‘\(‘raiH*e in a grvat 
jMibhc cause, long' snna* de\ is(*d w lu‘n tin* Spanish armada 
th'(Mten(‘d the hhcitu's and r(‘ligion of all Biitain, but now 
(1 iccted against tin* donn'stic (*mMni(‘s of both. The episcoj)al 
goNcimnent had no fiiends, (wen among th</se whoserv(Hl the 
king'. I'o him it was dear by the siin'en^st c(niviction, and 
hv its connexion with absolute |>ower, still more* close and 
dnect than in England. Rut he had reduced hims(‘lf to a 
condition wh(*ie it was net'essary to sacrifKU' his authority in 
tin* smallei kingdom, if h(‘ would hope to ])r(‘s(*rv<» it in the 
gf(‘at(‘r; and m this view he consented, in the parliannmt of 
Kill, to restore the preshyterian discipline of the Scots 
(Inirch; an offence against his couscieiue (for such his pre- 
judices led him to consid(*r it) which he deeply afterwards 
repent(‘d, when In* discovered liow ahsolutely it liad failed of 
serving his interests. 
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Ill the g'reat struggle with Charles against episcopacy, 
intiofaiiooi the encroachni<‘nts of arbitrary rule, for the sake of 
of Charles I jp ^fcat iiicasure, he valued that form of 

church polity, were not overl<K>ked ; and the parliament of 
1611 procured some essential improvements in the civil con- 
stitution of Scotland. Triennial sessions of the les^islature, 
and other salutary reformations, were borrowed from their 
friends and coadjutors in Kurland. But what \\as still more 
important, was the abolition of that dcstructi\e control oxer 
the Ici^islature, which the croxx'u liad obtained through the 
lords of articles. These had doubtless been originally no- 
minated by the several estates in parliament, solely to 
expedite the management of biisiiu'ss, and relieve* the entire 
body from attention to it. But, as early as xxe find a 

]iracti<*e esStablished, that the spiritual lords should choose* 
the temponil, p^enerally ei^ht in mmdK*r, xxho W(‘re to sit on 
this committee, and ccmversely ; the bnrjL^(*sses still el(‘ctini> 
th(*ir own. To these it became usual to add sonu* of the 
ofliceis of state; and in 1()17 it xxas estaiilislied that (iiiht 
of tht*m should be on the list. C’hailes piocnicd, xxithoiit 
autbfU'lty of |)ailiament, a furtlun innoxation in 1'Iie 

bishojis chose eii^ht pe(*is, the peeiseiolit bisliops : arul those 
appointed sixteen commissioners of shiies and hoi one hs. 
I’hus the whole poxxer xxas dexolx(‘d upon the hishojis, the 
slaves and sycophants of the cioxvn. The pailianumt itself 
met only on txxo days, the first ainl last of th(*M pu*lend(‘d 
session, the one tiim* in order to idioost* tlu* loids of aiti(‘lcs, 
the other to ratify what they proposed. ♦ So monstious ;n 
anomaly could not lon£> subsist in a hie^h-sjiiiited inition. 
This improvident assumption of jioxxer by loxx-liorn tiiid 
odious men preeijutated their doxxnfal, and madt* the di*- 
struction of the hi(*rarchy appear the necessarv miaiantce 
for parliamentary indept*ndence, and the ascendant of the 
aristocracy. But, lest the couit mi^ht, in some oth(*r form, 
regain this preliminary or initiatixe x^oic'e in h*i>islation, 
which the experience of many governments has shoxxn to be 
the surest method of keeping sujireme authority in th(*ir 
hands, it was enacted in 10 II, that each estate might choose 


XX ight, 69 t‘t post 
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lords of articles or not, at its discretion ; but that all pro- 
positions should in the first instance be submitted to the 
whole parliament, by whom such only as should be thought 
fitting might be referred to the committee of articles lor 
consideration. 

This parliament, however, neglected to abolish one of tlie 
most odious engines that tyranny ever devised Aibitr.’iry 
against p\ibllc virtue, the SctRs hnv ol treason. It 
liad IxHui enacted by a statute of James I. in 1 1*21, tliat all 
leasing-makers, and t(‘llers of what might t‘ng(Mider dlscoi;d 
hetw’(*en the king' and his people, should forfi'it life and 
goixls.* This act was renewed under James II., and con- 
firmed ill IdiO.'f It was aimed at tlie factious aristocracy, 
vsho perp(‘tually excited flu* peojiie by invidious reproaches 
ai^ainst the king’s administration. But in 1.081, a new an- 
taR'onist to tlu' cr<w\n having appeared in the preshyterian 
{nilpits, it was (l(‘t(‘rmined to silence opposition by giving the 
siatut(' of leasing-nuiking, as it was denominat(‘d, a mon* 
swi'eping ope ration. Its penalties were accordingly ('Xtended 
to such as slauild “utter untru(‘ or slanderous speeeh(*s, to 
the disdain, reproach, and contennpt ol his Jnghn<‘ss, his 
parents and prog(‘nite>rs, or shoidd nn'ddle in tin* allairs of 
Ills hig}in(‘ss or his estate.” J he “hearers and not le- 
])o!t('rN theu'of” weie suhjeet<*d to the same punishment. It 
may he i (‘marked that tfH‘se Scots statutes an* wau’ded with a 
latitude ne\(‘r found in J'higiand, ev(‘n in the worst tim(‘s of 
I lenr v ^ III. Lord Balmerino, who had opjiosed the court 
in tin* parliam<‘nt of l(i88, retained in his poss(*ssion a cojiy 
of an ap<dogy intended to ha\e be(‘n pn*seuted by himsidf 
and other ])t‘ers in their (‘xculpation, but from which tli(*y 
had desisted, in appr(*lu*nsion of the king’s displeasure. 
J his was obtained cland(*stlnely, and in hr(‘ach of confid(*nce, 
by some (»f his enemies ; and he was indicted on the stjitutti 
of l(’asing'-iiiaking, as having concealed a slan(h‘r agtiinst 
hi', majesty’s government. A jury wais returnetl with gross 
partiality ; yet s</ outrageous was the utt(‘mpted violation of 
justice that Balmerino was only convitTcd by a majority of 
eight against s(‘ven. Imr in Scots juries a simple majority 

♦ Statute-, of Scotl.uul, vol. it. p. 8. f Statutes of Scotland, p. aW. 
Pinkerton, i. 1 J 5. iii. 1 17. 
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was sufficieRt, as it is still in all cases except treason. It Avas 
not thought expedient to carry this sentence into execution ; 
but the kingdom could never ])ardon its government so in- 
famous a stretch of power.* The statute itself, however, 
seems not to hav'e ^harcd the same odium : w(‘ do ikR find 
any eft'ort made for its repeal; and the ruling party in iGdl, 
unfortunately, did not scruple to make use of its sanguinary 
provisions against their own adversaries, t 

The conviction of Balmerino is hardly more repugnant to 
pistice than some otlier (*ases in the long reign of James \ I. 
Bight y(‘ars aft(*r the execution of the (^arl (d’ (fowi ie and his 
brother, one Sprot, a notary, liaving indiscreetly mentioned 
tliut he was in possession of h‘tters, written by a person 
since dead, which evinced his partici[)ation in that mysttMious 
conspiracy, was ])ut to (l(‘ath for concealing thein.t Thomas 
Uosh suil(*red, in KilS, the punishment ol* tr(‘ason foi- pub- 
lishing at Oxford a l^la'^phemolLs libel, as the indicttnent calls 
it, against the Scots nation.^ 1 know not what h<* could 
have said worst* than what their sentence* against him onahled 
others to say, that, amidst a great vaunt of (Inistianitv and 
civilization, they took away men’s liv(‘s hv sucli sratnn*s, and 
snch eonstructioiis of them, as could only he* paralb‘l(‘d in the 
annals of the worst tyrants. By an act of I, >81, tin* privy 
eouneil were empowt'retl to (*xamine (in aeeaised party on 
oath; and if he <leclim‘d to answer anv epiestton, it was 
held denial of their jui isdietieui, and amounted to a con- 
viction of treason. This \vtis experit‘nci‘d hy two .lesnits, 
(h-igiiton and Ogilvy in KilO and Kil.O, the latter of who'ni 
was executed. II One of the statutes upon which he \'. as 

* Lnlng, ihid. carl of (M>urit‘ and Id*' biothcr W(.U' the 

f Aniot’s (’riniinal Trials, p, 1‘2‘J. ii.vtnunonts 

t 'Hie (h)\viietoi\s])iiacy IS well known § Anu>l\ Ci itnih.il 'I’t uK, p 70. 

to 1)0 one of the most dillioult j>rol)lcms jj Ainot, pp. h 7 ,‘JO , St ite 'I'lnK, li. 
in history. Arnot has given a stry good KS 4 . '1 ho prisonoi Avas tc*)(l tluit ho was 
account of It. p. 20 ., and slunvn its truth, not chaigod foi s;i\ii)g mass, nor for 
which could not roasouahly hoque*tioncd, stducing tho people to poper\, nor for 
whatever motive we may assign for it. any thing that concerned Ins con'^cience ; 
He has laid stress on Logan’s letters, but for dtclining tlie king’s authority, 
which appear to hase been unaccountably and maintaining treasonable opinions, as 
slighted hy somq writers. I hue long the statutes libelled on made it tieason 
had a suspicion, founded on these letters, not to answer the king or his council in 
that the earl of jbothwell, a daring man any matter which should he demanded, 
ot desperate fortunes, was in some man- It was one t'f the most monstrous mi- 
ner concerned in the plot, of which the iputies of a monstrous jurisprudence, the 
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indicted contained the singular absurdity of “ann\illing and 
rescinding every thitig done, or liereafter to be done, in pre- 
judice of tlie royal prerogative, in any time bygone or to 
come.” 

It was perliaps impossible tliat Scotland should remain in- 
difterent in the p-reat (luarrel of the sister kingdom. 

13 , 1 . 't , * , . . ' Ci\il war. 

lint naviiig set her heart u|)on two tilings incompa- 
tibi in themselves from the outset, according to the circum- 
stancesof lingland, and both of them ultimately impracticable, 
the continuance of Charles on the throne* and the establish- 
ment of a presbyterian church, she* fc‘ll into a long course of 
disaster and ignominy, till she* lH‘ld the name of a free con- 
stitution at the will of a coiupieror. Of the thrc'e most 
coll^picuous among her nobility in this pc‘riod, each died by 
the hand of the executioner ; hut the resc'iiiblance is in 
nothing b(‘sides ; and the characters of Hamilton, iMon- 
trose, and Argyle arc* not less contrasted than the factions of 
\Nhich thc‘y w(*rc* the* leaders. Humblcal and broke*!! down, 
tin* pc'ople looked t(» the re-c‘stablishm(*nt of ( liarles J I. on 
the throne of his fatliers, though brought ahcnit by the* 
st(‘rnest minister of (^romwc'ITs tyranny, not only as the* 
tmi'ury of pros|)erous days, but as the* obliteration of jiuhlic! 
(lislionour, 

riicw wc‘rc‘ misc*rably d(‘c‘eivc*d in c*very hope*. Thirty in- 
famous years consummated the* misfortune's and Tvi.innimi 
elc'gradation of Scotland, lie*!* factie)ns have* always 
be*en m(»re sanii uinaiy, h(*r rule*rs more* oppressive*, 

Iier sc'use of justice* and humanity le^s active, or at lc*ast 
sliown less in piiblie* ac’ts, thai! e*an b{‘ charged against 
lajgland. The* ])arliame*nt of l(i()l, inHu(*ncc*d by wickeal 
statcMnc*!! and lawyers, left far behind the royalist eamimons 
of l^ondon ; and resc‘inde*d as null the entire* ae*ts of 1()41, 
on the* ahsurd pretext that the late* king had passed themi 
through forea*. The* Scots constitution fell hack at once to a 
state* little he*tter than (I(?spotism. The lords of articles were 
re*vive*d, according to the same form of elee*tiou as under 
( harles I. A few years afterwards the duke of Lauderdale* 


Scots criminal lau% to debar a prisoner but was not permitted to assert that, heln^ 
from any defence inconsiaent with the true, it did not warrant the conclusion of 
indictment; tli-tt is, he mi'dit deny a fact, ‘rnilt. Aniot, Ib'id. 
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obtained the consent of parliament to an act, tha tvvhatever 
the king and council should order respecting all ecclesiastical 
matters, meetings, and jiersons, should have the force of law. 
A militia, or rather army, of S^^,0()0 men, was established, 
to march wherever the council should appoint, and the 
honour and safety of the king require. Fines to the amount 
of 85,000/., an enormous sum in that kingdom, were im- 
posed on the covenanters. The earl of Argyle brought to 
the scaffold by an outrageous sentence, his son sentenecMl 
to lose his life on such a construction of the ancient law 
against leasing-making as no man engaged in political affiirs 
Cf)uld be sure to es<*iipe, the worht system of constitutional 
laws administered by the worst men, left no alternative but 
implicit obedience or desperate rebellion. 

The presbyterian church of course fell by the act which 
annulh'd the pailiatmmt wherein it had be(‘n (\stablish(‘d. 
h.piscopacy revived, l>ut not as it had once (‘xisted in Scot- 
laud *, the jurisdicti<ui of the bishops b(M*anu' uniimitisl ; the 
g(‘neral assembli(‘s, so dear to th(‘ p(‘ople, wert* laid asidt*. ^ 
The now |»rolatos wor(> odious as apostaU's, and soon oaiiiod 
a still moie in(b‘lihle title to popular hatred as persecutois. 
Ihr(*e hundred and hlty of the preshyterian clergy (^more 
than one third of the whoh* number) wore ejected Irom their 
henefi(X‘s, t Then h(*gan tlu* preaching in coinauitich's, and 
the secession ol the excited arul exasp(‘rat(‘d multitude from 
the cliurehes ; and then ensued the ecclesiastical (ommissiou 
with its iiujuisitorial vigilance, its fines and corporal juaial- 
ties, and tlu* tree quarters of the soldicrv, with all that cau* 
he imjdied in that word. Jlu*n eanu* the fruitless insiirrec - 
tion, and the fiinati(‘ai assurance of success, and the (‘ertain 
dis<*omfiture by a disciplined force, and the consternation of 
defeat, and the uid)ounded cruelties of the eorupu'ror. And 
this went on with perpetual aggravation, or very rare inter- 
vals, through the reign of (’harh‘s ; the tyranny of Laud(‘r- 
dale far exceeding that of Middleton, as bis own fell short of 

Uiiip, iv. *20. Kirkton, p. 141. f Lain^, iv. 3L\ Kirkton savs OOO. 
“Whostphall compare,” he viys, “ tliis T. 149. '^Tlu'se ^^ere what were called 
set of bishops with the old bishops es- the yoiinjr niinisteis, those who had en- 
tahlUhed in the year !<> 12, shall find that tered the chureh since lfM9. Thev might 
these were hut a sort of pigmies com- ha^e kept their cures by acknowledging 
pared with our new bishops.” the authority of bishops. 
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the duke of York’s. No part, I believe, of modern history 
for so long a period, can be compared for the wickedness 
of government to the Scots administration of this reign. In 
prop<»rtion as the laws grew more rigorous against the pres- 
byterian worship, its followers e\inc(‘(l more steadiness ; 
driven from their conventicles, they resorted sometimes by 
night to the fields, the woods, the mountains ; and, as the 
troops were continually employed to disperse them, tliey came 
nith arms whi(‘li they were often obliged to use; and thus 
the hour, the place, tlie circumstance, d(‘<»pe]U‘d evtuy imj)res- 
sion, tind hound up their faith with indissoluble ass<)(‘iations. 
The same caus(‘s produced a dark fanati(“isni, which believed 
the r(*venge (»f its own wrongs to he tln‘ ex(‘cution of divine 
justice; and, as this ac(|uire<l new strength by (Wery siu'ces- 
si\(‘ agguuation of tyranny, it is liteially possible tluit a 
continuanc(* of the Stuart g<»V(‘rnment might ha\e led to 
soni(‘thing very like an extermination of th(‘ pc'ojde in tin* 
wt‘sti‘rn counties of Scotland. In tlu‘ y<‘ar Ki^f) letters of 
int(U communing were puhlislK‘d ; a writ forbidding all ])(‘r- 
sons to hold iiiten'ourse ^\ith the jairties ])Ut und(‘r its ban, 
oi to furnish tlnun with any n(M*essary of life on j)ain of 
being r(‘|nited giiilty (d* th<‘ same crinu*. But se\en years 
aft(‘rwards, when tin* ( artKU'onian r<‘helli<m had assnitied a 
dangerous charact(‘r, a proclamation was issued against all 
w ho luid (wer harhour(‘d or <*<unnmn<‘d with ri‘h(‘ls ; courts 
weie app(unted to h(‘ Indd for th(‘ir tri;d as tiaitors, which 
w Cl e to continue for tin* n(*xt thr(*(* years, ddiose who acc(*pt<*d 
tiiO test, a (Icciaiation (»f paNsi\e oliedieiu’c u‘ynignant to tin* 
conscience of tin* presh\ terians and imjiosed lor that reason 
in KiiSl, were excu'-'cd from tln‘se jienalties ; and in this way 
thev W(*r(* (‘huh'd. 

The (‘iiormities of this detestable go\(*rnnn‘nt arc* far too 
nunH*rous, e\(*n in speci(*s, to be* ennmeratc'd in ibis sligdit 
sketch ; and of course most instances of cruelty have not 
h(‘(*n recorded. The privy councfil was accnstom(*d to c*xtort 
confessions by torture ; that grim divan of bishops, lawyers, 
and peers sucking in the groans of each undaunted enthu- 
siast, in hope that some* imperfect avowal miglit lead to the 
sacrifice of other victims, or at least warrant the execution of 
the jiresent. It is said that tin* duke of York, whose con- 
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duct in Scotland tends to efface those sentiments of pity and 
respect which other parts of his life might excite, used to 
assist himself on these occasions. * One Mitchell having 
been induced, by a promise that his life should be spared, 
to confess an attempt to assassinate Sharp the primate, ^Yas 
brought to tiial some years afterwards; when four lords of 
the council deposed on oath that no such assurance had been 
given him ; and Sharp insisted upon his execution. The 
vengeance ultimately taken on this infamous apostate and 
persecutor, though doubtless in violation of what is justly 
reckoned an universal rule of morality, ought at least not to 
weaken our abhorrence of the man himself. 

The test above mentioned wjis imposed by ])arliament in 
and contained, among other things, an engagement 
never to attempt any alteration of government in church or 
state. The earl of Argyle, son of him who had perished by 
an unjust s(‘ntence, and himself onc<* befoiT attainted by an- 
oth(‘r, though at that time i*estored by tire king, was still 
destined to illustrate the house of ( arnphell hy a s(‘cond mai'- 
tyrdom. He refused to subscribe tire test witlrout the reasoir- 
able exjrlairation that he w'ould not hind himself from at- 
teirrpting, in Iris station, any iirrjuos (urretrt iir church or state*. 
This exposed him to an accusation of leasing-making (the 
ohl mystery of iniquity in Scots law) and of trrvason. lie 
w'as found guilty through the astonishing audacity of the 
crown hu^yei's and servility of the judges aird jury. It is 
not perhaps certain that his immediate (‘X(*cution w'ould ha\e 
ensued; but no man ever trusted secura'ly to the nr(*r( i(‘s vjf 
the Stuarts, and Argyle escaped in disguise hy tin* aid of his 
daughter-in-hW. The council pr-opos(*d that this lady should 
be publicly w'hipped ; hut there was an excess of atrocity in 
the Scots oir the court side, which rro Knglishman could 
reach ; and the duke of York felt as a gentleman upon such 
a suggestion. t Tin* earl of Argyle was brought to the 
scaffold a few^ years afterwai'ds on this old sentence ; but 
after his unfortunate rebellion, which of course would have 
legally justified his execution. 

The Cameronians, a party rendered wild and fanatical 

* Laing, n. irC). f Life of Jarae^ II., i. 7r0 



ScoTUlWT).] FROM HENRY VII. TO GEORGE II. 


491 


throiifjh intolerable oppression, published a declaration, 
wherein, after renouncing their allegiance to Chailes, and 
expressing their abhorrence of murder on the score of religion, 
they announced their determination of retaliating, according 
to their power, on such privy-councillors, officers in com- 
nmnd, or others, as should continue to seek their blood. 
The fate of Sharp was thus before the eyes of all who 
emulated his crimes ; and in ternn* the council ordered, that 
hoever refused to disown this declaration on oath, should 
he put to d(‘ath in the presence of two witnesses. Every 
offict*r, every soldier, was thus iiitrusted with th(‘ privilege of 
massacre ; the unarmed^ the women and (‘hildren, fell indis- 
criminately hy the sword: and besides the distinct testimonies 
that rcnnain of atrocious cnu'lty, then* exist in that kingdom 
a deep traditional horror, the rec<u'd, as it were, of that 
confiis<*d mass of crime and misery whicli has left no other 
m(‘niorial. * 

A parliament summoned hy .lames on his accession, with 
an intimation from the* throiu* that they wen* assi^m- koi mk.i- 
bl«‘d not oidy t(» express their own duty, hut to s(*t 
an (‘xample of compliance* to England, gave, without the 
l(‘ast opposition, the r(‘(piin‘d proofs of loyalty. 'J'h<‘y ac- 
knowlcdg(*d the king’s absolute pow<*r, d(M*lared th(‘ir al)lior- 
r(*nce of anv princij)le dt*rogatory to it, ])rofess(*d an un- 
r(‘s(*rved ohedi(‘nce in all cas(‘s, bestowed a large rev(‘nue for 
lib*. Thev erdianc(*d the penalti(*s against s(‘cfaries ; a 
n‘fu‘Nal to give (*videnc(* against traitors or oth(‘r deliiupients 
^vas made e<|uivtd(‘nt to a conviction of the sanu* oHi'uce ; it 
was caj)ital t(» preach even in houses, or to hear ])reachers in 
th(* fields. Tin* pers(‘cntion raged with still great(‘r fury in 
tin; first part of this reign. But the sann* repugnance of tin* 
e])isc()pal party to the king’s schemes for his own religion, 
which led to his remarkable <*hange of policy in England, 
j)roduced similar (*i!’ects in Scotland. Ih* had att(‘mpted to 
obtain from parliament a repeal of the j)enal law^s and the 
t(*st ; hut, though an extreme servility or a general intimida- 
tion made the nobility acnpjiesce in his ])ropositions, and two 
of the bishops were gained over, yet the coimnissioners 


* Cloud of Witnesses, passim. De Kirkton. I/iing. Scott’s notes in Min*- 
Foe’s Ilistoiv of Church of Scotland, trtlsy of Scottish IJonier, &c. Sec. 
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of shirks and boroughs, who voting promiscuously in the 
house, had, when united, a majority over the peerb, so firmly 
resisted every encroachment of popery, that it was necessary 
to try other methods than those of parliamentary enactiiient. 
After the dissolution tfie dispensing power was brouoht into 
])lay ; th(* privy council forbade the execution of the laws 
against the catholics ; several of that religion were intro- 
duced to its board; the royal boroughs were deprived of their 
privileges, the king assuming the nonnnation of their chi<'f 
magistrates, so as to throw the elections wholly into tin* 
liands of the crown. A declaration of indulgence, emanat- 
ing From the king’s absolute ]nerogative, lelaxed the severity 
of the laws against presbyterian conventicles, and, anmdling 
the oath of supremacy and the test of 1()(S1, substituted fi/r 
th(*m an oath of allegiancts acknowledging his pow’er to be 
uidimited. He |)romised, at the same time, that “ he would 
us(‘ no force nor invin(*ii)l(‘ necessity against any man on 
ac(*(»unt of his persuasion, or the prot(‘stant lehgion, noi 
W'ould depri\(‘ the poss(*ssors of lands fornnuly belonging to 
th(‘ church.” A \<*rv intelligibh' hint that the |)r(^tes^lnt 
religion was to <‘Mst only by this giacioiis sulleiance. 


The op|)i(‘ss(‘d |)i(‘sb\ tei iaiiH gaiinsl some res|)ite bv this 
Involution in(hdgenc(‘, though instances of e\(‘cntions undt'r th(‘ 
h'llnn'nn.r saiiguinary statutes of the late ?*eign are found as 
i.r. ^hvt.rv beginning of HiSS. Hut the memt>r\ (,f 

their sufi'erings was indelible; they accepted, but with no 
gratitude, tin* insiilious mercy of a tyrant th<‘v abhoried. 
The Scots consj)iracy with tin* prince o{’ Orange w(*nt fiu- 
ward simultaiK'ously w ith that of l aigland; it inchuh'd se\eial 
of the council, fiom personal jealousy, dislike of the king’s 
pro(‘e(‘dmgs as to religion, oi anxiety to secure an indemnity 
they liad little <Iesei\ed in the approaching crisis. Th<‘ |)eople 
rose in diileient parts; tlie Scots nobility and gentry in 
London presented an address to the prince of Orange, re- 
ipiesting him to call a convention of the estates ; and this 
irregular summons w'us universally obeyed. 

The king was not without friends in this convention ; but 
the whigs had from every cause a detidt'd pre[)on(leranee. 


England hajJ led the way ; William w as on his throne ; the 
royal government at home was wholly dissolved ; and, after 
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euuineratiii^ in fifteen articles the breaches coinmitted on 
the constitution, the estates came to a resolution : “ That 
James ATI., being' a professed papist, did assunu* the royal 
power, and acted as king, without e\er taking th(‘ oatli 
r(‘(|uin‘d by law, and had, by the ad\ic(‘ of evil and \\icked 
counsellors, iinadtal the fundamental constitution of the 
kingdom, and altered it from a legal limit'd monaichy to an 
arbitiary despotic power, and bath exerted tin* same to the 
snbveision of the protestant religion, and tin* violation of the 
laws and liberties of the kingdom, whereby be hath forfaulted 
(toifeited) his liglit to the crown, and the throne lias b(‘Come 
\.i(Mnt/* It was e\ident that the English \ot(' of a con- 
stinctixe abdication, having been [)a!tly grounded on the 
king’s llighr, could not without still gr(‘at(‘r viohnice be 
applie<l to .Scotland ; and eons(‘(|n(‘ntly th(‘ boldin* denomina- 
tion ot forfeiture was nec(*ssaiilv (‘inployed to express the 
ji(‘nalt\ of his mis go\(‘rnment. Tlunv was, in fact, a very 
sti iking (lilleuMice in tin* ( irciimstanc<*s of the two kingdoms. 
In the one, tb(M(‘ bad been illegal acts and \mjustifiabl(‘ 
seventies; but it v\as, at first sight, no viny stiong (‘as(‘ for 
national iesistanc(‘, which stood latiu'r on a calculation of 
expediency than an instinct of self-pi esinw ation or an impulse 
of indignant revenge*. But iu tiu* otht‘r, it had h<*t‘n a 
tManny, daik as tliat of the most barbai ous ages ; d(*spotism, 
which m ihigland was scarcc'ly in blossom, had bornt* its 
hittei and |)oisonous fruits: no woid of slight(*r im|)ott than 
IbifeituK* (oiild be (‘hosen to d(‘not(‘ the* national i(‘j(‘ction of 
the Stu.n t line. 

\ declaration and claim of lights was drawn up, as iu 
raigland, togeth(*r with the* resolution that tin* crown 
be tendeied to William and Maiy, tind d(‘sc(*nd after- vMiinm m 
waids in <*onfoimity with the limitations (*n;icted in the* sister 
kingdom. Idiis declaration excluded jiapists from the throne, 
and asserted the illegality of proclamations to disp(*nse with 
statutes, of the inflicting capital punishment without jury, of 
imprisonment without special cause or d(*lay of trial, of 
exacting (‘uormous fines, of nominating the magistrates in 
boroughs, and several other violent proceedings in the two last 
reigns. These articles the convention challenged as their 
undoubted right, against which no declaration or precedent 
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ought to Operate. They reserved some other important 
grievances to be redressed in parliament. Upon this occa- 
sion, a noble fire of liberty shone forth to the honour of 
Scotland, amidst those scenes of turbulent faction or servile 
corruption which the annals of her parliament so perpetually 
display. They seemed emulous of English freedom, and 
proud to place their own imperfect commonwealth on as firm 
a basis. 

One great alteration in the state of Scotland was almost 
necessardy invohed in the fall of the Stuarts. Their most 
conspicuous object had been the maintenance of the episcopal 
church ; tlie line was drawm far more closely than in J^*ig- 
land ; in that church were the court’s friends, out of it w ere 
its opponents. Above all, the peoj^e WTre out of it, and in 
a revolution brought about by the people, their voice could 
not be slighted. It was one of the articles accordingly in the 
declaration of rights, that pr(*la<*y and precedence in ecclesias- 
tical ojlice were repugnant to the genius of a nation refoinuMl 
by presbyteis, and an uiisupportable griiwance which ought 
to be abolish(‘d. William, there is ?eason to believe, had 
olfei-ed to [)resei ve the bishops, in return for their supp(»rt in 
the conventi(jii. J3ut this, not more h<a|)pily for Scotland 
than foi liimself and Ids siu'cessors, tlu‘y ndused to gi\e. 
JVo comprondse, or even acknowledged toleration, was piacti- 
cahle in that country b(‘tw(*(‘n two exasjxn at(‘d factions; but, 
if oppression was necessarv, it was at h*ast not on the 
majority that it ought to fall. Ihit besides this, tlune was as 
clear a case of forteUuie in the Scots (‘piscoptd church as i.i 
the royal family of Stuait, Hie main controversy betwe(*n 
the episcopal and pr(‘sbyteriau churches was one of historical 
inquiry, not ju ihaps caj)-able of decisive solution ; it wats at 
least one, us to wldcli the bulk of mankind are absolutely 
incapable of forming a rational judgment for themselves. 
But, mingled up as it had ahvays been, and most of all in 
Scotland, with faction, with revolution, wdth power and 
emolument, with courage and devotion, and fear, and hate, 
and revenge, this dispute drew along with it the most glow^- 
ing emotions of the heart, and the question becann* utterly 
out of the province of argument. It w as very possible that 
episcopacy ndght be of apostolical institution ; but for this 
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institution liouses had been burned and fields laid waste, and 
the siospel had been preached in wildernesses, and its 
ministers had been shot in their prayers, and husbands had 
b(*en murdered before their wives, and viroins had been 
defiled, and many had died by the executioner, and by rnas- 
sacn*, and in imprisonment, and in exile and slavery, and 
women had been tied to stakes on the sea-shore till the tide 
rose to overflow them, and some had Ihhmi tortured and 
mutilated ; it was a religion of the lK»ots and the thumb- 
screw, which a good man must be very cool-blooded indeed 
if he did not hate and n‘ject from the hands whicli ofl’ered it. 
l\)r, aft<a' all, it is much more certain that tlu‘ Supreme lleing 
al»hors cruelty and persecution, than that lui has set up 
hishijps to have a superiority over pn'sbyters. 

It was, however, a serious probhun at that time, wh(*tl»(‘r 
th(i pre^hvterian church, so proud and stuhi)orn as slie had 
formerly shown herself, (’Oidd be brought mailer a nec(‘ssary 
subordination to the civil magistrate, and wh(‘tlu‘r tht' more 
fanatical part of it, whom ('argil! and ( 'amiuon bad led on, 
would fall again into tb(^ raid^s of social life, lint luna* ex- 
peri(‘nc(‘ victoriously confuted tlu'se plausible apj)r(‘ln*nsions. 
It was soon p(‘rceived that the insanity of lanaticism sid)sid(*s 
id' its{‘lf, unless pur|)os(‘ly heightened by persecution. The 
lieic(‘r spirit (»f the* s(‘ctari(‘s was alhiyed by d(‘grees ; find, 
thnuLili \estiges of it may probably still lx* ju'rci'ptiblt* by 
obstMwei'., it has never, in a political sens(‘, led to datig(‘rous 
(‘fleets. Tile church of Scotland, in her g(‘n(‘ral ;iss(‘mblit‘S, 
p.e>er\es the forms, and allects the langnag<‘, ol tin* sixtetutth 
(•('utuiv', but tin* Krastianism, against which sin* inveighs, 
s(‘cr(‘tlv controls and paralyses her vjiunted liberties; and 
sin* cannot hut a<*knowledge tluit tin* supremacy of tin* legis- 
latuia* is like the collar of the watch-dog, the prict* of food 
and slielter, and the condition upon wliich aloin* a religiiuis 
socii*ty can be endowed and established by any prinh'Ut eom- 
monw(‘alth. The judicious admixture of laym(*n itj these 

* 'I’hf jirac tico (ibsorvecl in suinint uing Christ, (lie lio.ul of tin- clinrclj ; {Uid, by 
f)r (lis^oUinti tin* great nation. il asscii.bly the Mxxm* auttionty, :t{)j)oints anollur to 
of cJiuith of Jkotland, w Inch, atrord- meet on a certain day of tiie ensuing year, 
ing to the pr-.sh\teiian theory, can only 'J'helonl high commissioner then dhsolvcs 
he done 1)\ its own authority, is. rather the assembly iii the name of the king, 
amusing ; “ I'he moderator dissolves the and appoints another to meet on the same 
assemb^ in the name of the Lord Je.sus day.” Arnot’s Hist, of KUia., p. *2()9. 
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assemblies, and, m a far greater degree, the perpetual inter- 
course with England, which has put an end to every thing 
like sectarian bigotry, and even exclusive coinniunion, in the 
higlier and rnidclling classes, are the principal causes of that 
remarkable moderation which for many years has characterised 
the successors of Knox and Melville. [] 18*27.3 

The convention of estates vvas turiu'd by an act of its own 
into a parliament, and continued to sit during the king’s 
reign. This, which was rather contiary to the spirit of a 
representative government than to the Scots constitution, 
might be justified by the very umpiiet state of the kingdom 
and the intrigues of the Jacobites. Many excellent statutes 
were enacted in this parliament, besides the provisions in- 
cluded in the declaration of rights; tw^enty-six members were 
added to the representation of the counties, tlie tyrannous acts 
of the tw(> last reigns wx*re repealed, tin* unjust attainders 
were reversed, , the loids of articles were abolished, xVft(‘r 
some years, an act w^as obt.iined against wtoiu'ous imprison- 
ment, still more elVectual peihaps in some respects than that 
of the habeas corpus in England, The jiiisonei is to be 
released on bail within tw(‘nty-four hours on a|)plication to a 
judge, unless committed on a capital charg<‘ ; and in that 
cas(* must be brought to trial within sixty days. A judge 
refusing to give full cIIImT to tlie act is declared incapable of 
j)ublic trust. 

Notwithstanding these great improvements in the consti- 
tution, and the cessation of religious tyranny, the Scots aj(‘ 
not accustomed to look hack on the reign of W illiam widi 
much com])lacency. The regeneration was far from perfect; 
the court of session continu(‘d to be corrupt and partial ; 
severe and illegal proceialings might sometimes be imputed 
to the council ; and in one himentable instance, the massacre 
of the Macdonalds in Glencoe, the deliberate crime of some 
statesmen tarnished not slightly the In ight faun* of their 
deceived master : though it was not for the adherents of the 
house of Stuart, under w hom so many deeds of more exten- 
sive slaughter had been perpetraUal, to fill Europe w itli their 
invectives against this military execution. ^ The episcopal 


* 'Hu* klngN instructions by no means its circumstances of cruelty, but they 
warrant the execution, especially with all eontam one unfortunate sentence . “ If 
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olergv, flriveii out injuriously by the populace from their liv- 
ing's, w ere j)ennitte(l after a certain time to hold them again 
in some instances under certain conditions ; but William, 
perhaps almost the only consistimt friend of toleration in 
liis kingdoms, at least among public* men, lost by this 
indulgence the* affection of one party, without in the slightest 
dc'gree conciliating the otheu*.* Tlie true cause, however, of 
the prc'valent disalfeetion at this period was the condition of 
Seotland, an ancient, indejiendent kingdom, inhabited by a 
proud, high-spirited people, relatively to another kingdom, 
A\ hich they hacl long regarded with enmity, still with jealousy; 


M.K'loaii of Glcncoo, aixl that trilio 

can i)c well scpar.itcd fioui tlie rest, it 
^Mll Ik' .1 i>u)pcr \ indication of the pnblic 
luslu'e to ivtiipate that sc.it of thicws.” 
'I'his uas wiittiu, it is to he rcrucnthcrcd, 
whiK' tlicv were exposed to the penalties 
of the law fcji the rehellum Ihit the 
niassicie wonid never ha\e heen per- 
p«.tj.ittd, if l(nd lireadalhane niui the 
ina'.tu of St.iir, tuo ot the woist men in 
Siotlan 1, h.id not used tlu- fouU’st arts to 
<‘lh(t It. It is an apparently ^reat le- 
jnoaidi to the jj;o\ eminent of William, 
ill it tluy escaped u ith impunity; but 
pohtuMl lucessitN he , us down justice and 
iuuioiM. I ainp^, iv . 1 .' Jt). Cai st.ues’ St.itc 

J*ajK 1 s. 

* Those A\)io took the oaths xverc 
allowed to continue in tlieir ehuiches 
itlioiit compliance- with the* pre-sliyterian 
(it 1 ipliiH-. and many more who not only 
rdiused the* oaths hilt prayed (ej)culy for 
JaiiKs and his family. ( arstares, j). dO. 
Ihit m )h9 an act tor settling the jieace 
and ()iiiet of the chitidi ordains, tliat no 
)»eis<)ii hi- admitted or eonlimied to he a 
miuister or jue-.vcher unless behave taken 
the u.ith of allegianee, and subscribed the 
a*.-- uraiiei- that he held the king to lie 
<le (aeto it de jnie, and also the eonfessjou 
of faith; and that he owns anel acknow- 
ledges |)resh) teriaii ehurcli-goMTiiment to 
be the- only go\ eminent of this chureh, 
and that he will submit thereto and con- 
cur theiewith, and ^viil neser endt*avour, 
directly or indirectly, the preMudice or 
suhxerUon thereof, 'id. 71m I.aing.iv. 

This act seems not to have been strictly 
insisted upon ; and the cjiiscopal clergy, 


though tlioir advocates did not forget to 
raise a cry t>f persecution, which was 
helicve-d ill Faighmd, are wiid to have 
been tieatedwith singular fa\our. J3e I'oe 
challenges them to show any one miuister 
th.it ever was deposed for not aeknow- 
ledging the chureh, if at the same time 
he oUered to acknuwdedge the govern- 
ment and take the oaths; and says they 
have heen often challenged on this lu-ad. 
11 1 st. of (Miurch of Heotiuud, p. dll). In 
latt. a statute was passed in 160.'), which 
con/inned all ministers who would qualify 
themselve.s by taking the oaths . and no 
less tlian lit) (according to Laing, iv. 
!;.><),) (lid so continue; tiay, Dc Foe 
reckons at the time of the union. 
1*. .920. 

'I'he rigid iireshyterians inveighed 
against any toleration, as ninch as they 
dill against tlie king’s autliority over 
tlieir own church. Rut the goveiument 
paid little atteutiou to their bigotry; 
besides the above-mentioned episcopal 
clergymen, those wlio seceded trum the 
ehurth, tliough universally Jacohitis, and 
most dangerously so, were indulged with 
meeting-houses in all towns; ami by an 
act of the (jueen, 10 Aune, c. 7., obtained 
a full toler.ition, on condition of praying 
for the royal family, with which they 
ne\cr complied. It was thought neces- 
saiy to put them under some fresh rc- 
stiictions in i7^K, their zeal for the pre- 
tender being notorious and univeisal, by 
an act 2i Geo. 2. c. 34. ; which has very 
projrerly been repealed after the motive 
for it had wholly ceased, and even at fust 
was not reconcilable with llte general 
principles of religious liberty. 


K K 


VOL. II. 



498 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XVU. 


but to which, in despite of their theoretical equality, they were 
kept in subordination by an insurmountable necessity. The 
union of the two crowns had withdrawn their sovereign and 
his court; yet their fi^overnment had been national, and on 
the whole with no great intermixture of English influence. 
Many reasons however might be given for a more com- 
plete incorporation, which had been the favourite project of 
James I., and was discussed, at least on the part of Scotland, 
by commissioners appointed in 1 () 70 . That treaty failed of 
making any progress ; the terms proposed being such as the 
English parliament would never have accepted. At the 
Revolution a similar plan was jiist hinted, and abandoned. 
Meanwhile, the new character that the English government 
had assumed rendered it more diflficnlt to preserve the actual 
connexion. A king of both countries, especi;dly by oi ioiu 
more allied to the weaker, might maintain some impaitiality 
in his behaviour towards each of them. But, if thvy wine 
to be ruled, in effect, n(‘arly as two republics ; that is, if tin* 
power of their parliaments should be so much enbanc(‘d as 
ultimately to determine the principal measures of state (^vhidi 
was at least the case in England), no one who saw tbeii 
mutual jealousy, rising on one side to tlu' highest exasptua- 
tioTi, could fail to anticipate that some great revolution must 
be at hand; and that an union, neither federal nor legislativis 
but possessing every inconvenience of both, could not long Ih^ 
endured. The well-known business of the Daiien company 
must have undeceived every rational man who (beamed of 
any alternative but incorpoi ation or separation. The Scots 
parliament took care to bring on the crisis by the act of 
s(Turity in 170k It was enacted that, on the ([ueenk death 
without issue, the estates should meet to name a successor of 
the royal line, and a protestant; but that this should not be 
the same person who w^ould succeed to the crown of l^higland, 
unless during her majesty’s reign conditions should be esta- 
blished to secure from English influence the honour and 
independence of the kingdom, the authority of parliament, 
the religion, trade, and liberty of the nation. This was 
explained to mean a free intercourse with the plantations, 
and the.bepefits of the navigation act. The prerogative of 
declaring peace and war was to be subjected for ever to the 
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approbation of parliament, lest at any future time these con- 
ditions should be revoked. 

Those who obtained the act of security were partly of the 
Jacobite faction, who saw in it the hope of restorino' 
at least Scotland to the banished heir ; partly of a 
very ditferent description, wln'o's in principle, and determined 
eiu‘mies of the pretender, but attached to their country, 
jealous of the English court, and <letermined to settle a legis- 
lative union on such terms as became an independent state. 
Such an union was now seen in kaifyland to he in- , ^ ^ 
disj)ensable ; the treaty was soon afterwards bei^nn, 
and, afl(ir a lon^- discussion of the terms h(jtv\ (‘en tlie com- 
mis^ioiuTs of both kiniifdoms, the incorporation took eili'ct 
on th(* 1st of May, 17^17' It is provided hy the article's of 
this trt'aty, confirmed hy the ]>arliaments, that the succession 
of the* united kinoelom shall remain to the princess Sophia, 
and th(‘ Indrs of lier body, bcin^' protestants ; that all privi- 
l(‘o-(‘s of trade* shall he'loni^ (Hpially to both nations ; tluit 
there sludl lx* one ^'r(*at seal, and the same coin, w(‘iiihts, 
and rueasures ; that the episcopal and preshyterian church(‘s 
of hhioland and Scotland shall lx* for evi'r ('stahlished, as 
(‘s^ential and fundam(*ntal parts of the union; that the united 
kino-doiu shall lx* representcxl by one and tlx* same |)arliament, 
to lx* call(‘d th(* parliament of (treat Britain ; that tlx* mun- 
her of pe(‘rs for Scotland shall he sixteen, to U* (‘lect(‘d for 
every j)arliament hy the vvh(d(‘ Ixxlv, aixl the number of re- 
presentativ(‘s of the commons forty-live*, two thirds of whom 
to he chosen hy the counties, and oix* third hy the horouohs ; 
that the crown lx* restrained from creating any new peers of 
Scotland ; that both parts of the united kingdom shall Ix^ 
sidject to the same duties of excise, and the saux* customs 
on export and import ; hut that, when Jin^land raises two 
millions hy a laixhtax, tS,000/, shall be raised in Scotland, 
and in like proportion. 

It has not been unusual for Scotsmen, even in modern 
times, while tiny cannot hut acknowledge the expediency of 
an union, and the blessings which they have reaped from it, 
to speak of its conditions as less favourable than their ances- 
tors ou^ht to have claimed. For this, however, there does 
not seem much reason. The ratio of population wotdd in- 

K K 2 
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have given Scotland about one eighth of the legislative 
body, instead of sonietbing less tlian one twelftli ; but no 
government except the merest democracy is settled fui the 
sole basis of numbers ; and if the c{)inparison of nealth and 
of j)ublic contributions was to be admitted, it may be thought 
that a country, which stipulated for itself to pay les^ than one 
fortieth of direct taxation, was not entitled to a much greater 
share of the representation than it obtained. Combining the 
two ratios of population and property, there seems little 
objection to this part of the union ; and in g(*neral it may be 
observed of the articles of that tieaty, what often (a*cuis 
with comjiacts intended to oblige future ag(‘s, that tln^y ha\e 
rather tended to throw obstacles in the way of reformations 
for the sulistantial benefit of Scotland, than to protect Iht 
against encroachment and usurpation. 

This however could not be securely anticipated in the reign 
of Anne ; and, no doubt, the meavsure was an expiniment of 
such hazard tliat every lover of his counti y must ha\e con- 
sented in trembling, or revolted fiom it with disgu^t. No 
])ast experience of history w'as favourable to the abs(>ip(ion 
of a lesser state (at least where the go\(‘inm(‘iit paitook so 
much of the repuldican foim) in one of snpeiior powei and 
ancient rivalry. The rejiresentation of Scolltmd in tlu‘ united 
legislature was too feeble to give any thing like secmiiy 
against the English prtjudices and animosities, if tliey should 
continue' or revive. The church was exjrosed to the most 
apparent perils, brought thus within the power of a legis- 
lature so fre()uently influenced by one which held her not as*a 
sister, but lather a bastard usurper of a sister’s inheiitance ; 
and, though her ])ermanence w'as guaranteed by the treaty, 
yet it was hard to say Ikuv far the legal com])etence of par- 
liament miglit hereafter be deemed to extimd, oi at least how 
far she might be abridged of her privileges, and impaiiaal in 
her dignity** If very few of these mischitds lia\e resulted 

* Archbishop TenUon said, in the Carstarcs 739. This sortof langiiag:c as 
debates on the union, he thought the cncouiaging, but the c\clusi\e do( trine, 
narrow notions of all churches had been or jus divjnum, \sas '^ure to retain many 
their ruin, and that he bebevid the advocates, and has alwavs done so tor. 
chinch of Scotland to be as true a pro- tunatelj for Great Britain, it has not had 
testant church as the clwrch of England, the slightcsit effect on the laitv in modern 

though he could not say it was as perfect, times, [1827.] 
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from the union, it has doubtloss been owing- to tho pnulonce 
of our oovornmont, and oliiody to tlie general sense of ri^ht 
and tlu* diminution both of national and religious bigotry 
during the last eentury. But it is always to be kept in mind, 
as th(‘ best justilieatiou of those w'ho eame into so great a 
saeriliee of natural patriotism, that they gave up no excellent 
foiin of polity, that the Scots constitution had never pro- 
(hu'ed the peoplt^'s happiness, tliat their parliament w’as bad 
in its comjxjsition, and in practice little else than a factious 
and \(‘nal aristo(‘racy ; that they had before them the altcr- 
nati\es of their j)i(‘s<‘nt condition, with th(‘ prospect of un- 
(‘Cijsing discontent, half suppr(‘ssed bv unceasing corruption, 
or of a moi(‘ honom al)](s hut v(‘iv jtrecarions, separation of 
the tw'o kingdoms, the nnuwval of national wairs and horder- 
liMids, at a cost the poonn* of the two could never endure, 
and at a h<i/ard of ultimati* con(pi(‘st, which, with all Inn* 
pnd(‘ and hratcn y, the exp(*rience of the last generation had 
sliow n to h(* no imj>ossihle t4‘rni of the cont(‘st. 

ddie union closi's th(‘ story of the Scots constitution. From 
its owui n.ituie, not more than from th(‘ gioss prostitution 
with whieli a majority had sold (hems<*lv(*s to th<* surrender 
of their own legislati\(* c\istenc(*, it Wtis long odioiis to'both 
jMities in Scotljind. An attempt to dissolve* it by the autho- 
litv of the uni((*d parliajiK'ut itself was nuide in Ji very fe‘vv 
V(*.H'', and not very decently suppoi ted by the whigs Jigainst 
tin* (lueen’s last ministiy. But, after tin* ac(*(‘ssion of the 
house of IlanoNci, the Jacobite party displayed such stiength 
in Scotland, that to niaiiit.aiu the union wais evidently indis- 
pi’iisahle for tlu* r(*igning family. That ptirty compiised a 
huge proportion of tlu* superior cl;iss(*s, and n(‘arly tlu* wludc* 
of tlu* episcoptd church, which, though fall(*n, was for some 
yeais (-onsideu able in numbers. The luitional prejtidievs ran 
in l’a\our of tlu'ir anci(*nt stock of kings, conspiring with the 
sentinu*nt of dishonour att;iclu‘d to the union itsell, and jea- 
lonsv of some innoxations which ji legislature they w'ere un- 
willing to lecognise thought fit to introduce. It is 
c(‘rtJiin th;it Jacohitism, in i^^nghmd little* more, after tpcni.-of 

1 • p ^ 11 11 e«<<>bltuin 

the* r(*ign of (ieorge J., than jin empty word, the 
vehicle of indetinite dissatisfactiem in those who wxwe never 
ready to encount(*r j)eril or sacrifice advantage for its alfected 

K K 3 
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principle, subsisted in Scotland as a vivid emotion of loyalty, 
a f^enerous promptitude to act or suffer in its cause ; and, 
even when all hope was evtinct, clung to the recollections of 
the past, long aft(‘r the very name was only known by tradi- 
tion, and every feeling connected with it had been wholly 
efi'aced to the south of the Tweed. It is believed that some 
persons in that country kept up an intercom se wnth Cliarles 
Edward as their sovereign till his decease in I787. They 
liad given, forty years before, abundant testimonies of their 
activity to serve him. That lebellion is, in more respects 
than one, disgi aceful to the British government; but it 
furnished an opportunity for a wise measuie to pi event its 
lecurrence, and to break down in some degree the aristo- 
cratical tiscendancy, by abolishing the hereditary jmisdictions 
which, according to the genius of the feudal system, were 
exercised by territorial proprietors under royal charter 01 
prescription. 
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CHAPTER XVIII. 

ox THE CONSTITUTION OF lUELANO, 


incunt S*a'(' of Inhind — //.v JCtit^doms and Chitffain.dii])S — Lntv of T'an'isfrt/ 
0/1(1 (iovrl-kind — Ruda State of Soritii / — Invasion of Heart/ II. — Artfui'- 
of Kn^l}.di linrons — Form.s of Kn^hsh CousHtution e^stablished — K.v- 
i It' 00)1 tf until (' lush from them — De^ennaet/ of Kn/xf^At Settlers — Vnrlui^ 
un nl of I/fln/id — Dtsordrrh/ State of the l.dand — 'IVic Irish re/>ntn Part of 
thfir 'Vi nit ones — Kn>/itsh Law eonjintd to, the Pale — Poi/nntfs Law — 
U n/nl Anthorili/ r< vires under Henri/ VIII. — liisislnnce of Irish to yiel of 
Stifii emio'i/ — Proii slant ('intreh estahleJied In/ I'Uiznheth — Effeets of this 
jMiii'tine — I(( In llioiis (f her Ueioii — Op/iosition tii Parliament — Arhitrnri/ 
P/ (>('( <'dni}fs of S,r Henri/ Sidneif Jami s I. — Pairs against Vntholies en- 
loiad —Emfli.sh Lair e'^ti’blished throughout In hind — Settlements of English 
in Mundi r, L'lsit r, and other Pints — Injustiee attending them — Constitution 
of lush /Parliament — Chailes I. promises draies to the Irish — Doi's not 
I on film thi m — Administration <f Slrajford — Rehelhon of 1 (>4 I — Snhjiigatioii 
< 1 / Irish III/ Ciomtrell — Ilestoratioii of Chatles II. — Art of Set fie me nt — 
Ilo/zes of Catholics under Charles and James — War of H)8!), and final Ite~ 
diutiou if Inland — Penal Lairs against Catholies — Dependenee of Irish on 
Enolt\h Pail anil nt droirth of a patriolie Parti/ m 17S3. 


'Fin: aiitiijuitics of Iri.sli history, iinperfci'tly r(‘ror(l(‘(l, and 
rciidiMcd inor<‘ ohseme hy <*ontrov(‘rsy, seinn hardly 
to h(*loii<> to (Mir iMOsiMit suhiect. Jhit the political lostom; 

, • 1 ) 1 Ircl.tiiU. 

order oi* state oi society ainon^ tn«at peojile at 
period of 1 hairy f I/s invasion i mist he distinctly apprehended 
and kc|)t in mind, hefore \v<‘ can pass a judgment upon, or 
cviai understand, the ciMirse of succeeding events, Jind the 
policy of th(‘ I’Rij^lish ^ovaa iiuieut in rehition to that island. 

It can hardly he necessary to mention (the idle traditions 
of a derivation from Spain having lono- lieen exjdoded) that 
tile Irish are descended from one of those (adtic, tribes which 
occuj)i(‘d (iaul and Britain some centuries h(*fore the Cliristiaii 
era. Tlaar lan^uag'e, however, is so ftir dissimilar from that 
sjioken in Wales, thouirh evidently of the same, root, as to 
render it probable that the emigration, wh(*ther from this 
island or from Armorica, was in a remote age ; while its close 
resemblance to that of the Scottish Highlanders, which hardly 

K K 4 
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can be called another dialect, as unequivocally demonstrates a 
nearer affinity of the two nations. It seems to be generally 
believed, though the antiquaries are far from unanimous, that 
the Irish are the parent tribe, and planted their colony in 
Scotland since the commencement of our era. 

About the end of the eighth century, some of those swarms 
of Scandinavian descent which wen* poured out in such un- 
ceasing and irresistible multitudes on France and Britain, 
began to settle on the coasts of Ireland. These colonists 
were known by the name of Ostmen, or men from the east, 
as in France they were called Normans from th(‘ir northern 
origin. They occupied the sea-coast from Antrim easterly 
round to Limerick ; and by them the principal cities of Ire- 
land were built. They Avaged war for some time against the 
aboriginal Irish in the interior ; but, though better ac(}uaint(‘(l 
with the arts of civilized life, their inferiority in mitnhers 
caused them to foil at length in this contention ; and the 
piratical invasions from their brethren in Norway becoming 
less frequent in the eleventh and twelfth centuries, th(‘y had 
fallen into a state of (h‘pendence on the native piinces. 

The island was divided into five provineijd kingdoms, 

Leinst(*r, Munster, Ulster, ( onnanght, and Meatli ; 

lO kinfidoins , , . i ' i • i* t i i 

<'ndchit(. one 01 w hose sovereigns was chosen king or Insand 

Uii.shlpi . , S 1 1 1 i' 1 1 •!* 

in some general meeting, prolmlny of the nohility or 
smaller chieftains and of the prelates. But tlien* seesns to 
be no cfoar tradition as to the character of tlds national 
ass(‘mbly, though some maintain it to have been triennially 
held. The monarch of the island had tributes from the in- 
ferior kings, and a certain supremacy, especially in tin* 
defence of the country against invasion ; but the constitution 
was of a federal nature, and each wars independent in i uling 
his people, or in making war on his neighbours. Below’ 
the kings Avere the chieftains of dillerent septs or families, 
perhaps in one or tw'o degrees of subonlination, healing a 
relation Avhich may be loosely called feudal, to each other 
and to the crown.* 

These chieftainships, and perhaps even the kingdoms them- 


* Sir James Ware’s Antiquities of Ireland. Leland’s Hist, of Ireland ; Intro- 
duction. LedVvich’s Dissertations. 
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selves, though not partible, followed a very different rule of 
sneeession from that of primogeniture. They were 
subject to the law of tanistry, of which the principle 
is defined to be, that the demesne lands and <lignity of chiel- 
tainship descended to the eldest and most worthy of tin* same 
blood ; these epithets not being* used, we may snpjjose, 
synonymously, but in order to indicate that the prefenmce 
given to seniority was to be controlled by a due rt'gard to 
desert. No better mode, it is evidiuit, of providing for a 
perpetual suj>plv of those civil (piarrels, in wbi<‘h the Irish 
ai(‘ supposed to place so much of their (‘iijoynumt, could have 
been devised. Vet, as these gr(*w s(unetimes a little too 
freipuMit, it was not unusual to (‘lec*! a taiiist, or reversionary 
siK'cesMU*, in the lif(‘tinu‘ of the reigning chitd’, as has beiui 
th(‘ j)ractice of mor(* civiliz(*d nati<uis. An infant was tu^vau* 
allowed to hold the sc(‘ptre i>f an Irish kingdom, but was 
necessirilv postponed to his uncle or other Kinsman of mtilurt^ 
ag(‘ ; as was the cast‘ also in bhigland, even afUT tlu‘ consoli- 
dation of th(‘ Anglo-Saxon monarchy.^ 

The land-owners, \\ho did not b(‘long to the noble class, 
bore th(‘ same name as tlu’ir chieftain, and W(*re 
presunnal to he of th(‘ sami* lineag(‘. But th(*y held 
their estates hy a V(‘ry diffcu’cnt and an extraordinary hmiire, 
that of Irisli gavel-kind. On the dec(*asj* of a proprietor, 
iIl^tead (d’ an (‘qual partition among his children, tis in the 
gav(d-kind of Ihiglisli law, the chief of the sept, according 
to th(* geiKually receiv(*d (‘Xplanation, mad(*, or was entitled 
t'» make*, a fr(‘sh division of all the lands within his district ; 
allotting to the heirs of the deceas(‘d a poition of the integral 
tei ritory along with the other members of the tribe. It s(‘(‘ms 
impossibl(‘ to conceive* that these partitions wau't* renewed on 
every death of one of the sept. But they arc* assertcal to have 
at least takc'ii place so fn^cpicntly as to produce a, continual 
change of possession. Tlie policy of this custom, doubtless 
s[)rung from too jealous a solicitude as to the excc*ssivc in- 
ecpiality <d’ wealth, and fronc the habit of looking on the tribe 

* Id. Auvt. also Davis’s Ueports'-i^-. j)oeni, Ti'wdi 2i(aurbi^, was chief justice 
and his “ I)isco>ery of the true (’auses of Ireland under James I . J'he tract just 
svhy Irelanil was never entirely subdued quoted is well known as a concise and 
till his Majesty's iiappy lleign," l€9. Sir luminous exposition of the history of that 
John Davis, author of the philosophical country fioin the English invasion. 



506 CONSTITUTIONAL HISTORY OF ENGLAND [Chap. XVIIL 


as one family of occupants, not wholly divested of its original 
right by the necessary allotment of lands to particular culti- 
vators. It bore some degree of analogy to the institution of 
the year of jubilee in the Mosaic code, and, what may be 
thought more immediate, was almost exactly similar to the 
rule of succession which is laid down in the ancient laws of 
Wales.* 

In the territories of each sept, judges called Brehons, and 
taken out of certain families, sat with primeval sim- 
ofsockty p]i(^.jj.y turfen benches in some conspicuous 
situation, to detcTinine controversies. Their usages are 
almost wholly unknown ; for what have been published as 
fragments of the Brehon law seem open to great sas])icion 
of having at least been interpolated, t It is notorious that, 
according to the custom of many states in the infifticy t»f 
civilization, the Irish admitted the composition or tiii(‘ for 
murder, instead of capital punishment ; and this was divided, 
as in other countries, between the kindred of the slain and 
the judge. 

In the twelfth century it is evident that the Irish nation 


• Ware. Leland. Lcdwlcli. Davis’s* 
Discovery, ibid Rcpoits, 49. It is re- 
markable that Davis seems to have been 
aware of an analojjy between the custom 
of Ireland and Wales.und yet that he only 
quotes the statute of Rutland, 1 2 Edw. I., 
which l)y itselt does not prove it. It 
is however proved, if I understand tlic 
passa^fc, by one of the Ivef»es Walli.T, pub- 
lished by Wolton, p. I3f). A gavel or 
partition was made on the death of cverj 
member of a family for three generations, 
atk'r wliich none could be eulorced. But 
these parceners were to be all in the same 
degree; so that nephews could not compel 
their uncle to a partition, hut must wait 
till his death, when they were to be put 
on an equality with tlieir cousins ; and 
this, I supposci is meant by the expres- 
sion in the statute of Rutland, ‘‘quod 
hareditates remaneant partibiles inter 
consimiles hteredts.'* 

t Leland seems to favour the authen- 
ticity of tlie supposed Brehon lavps pub- 
lished by Valhuicey, Introduction, 

The style is said to be very distinguish- 
able from the Iiish of the twelfth* or 
thirteenth century, and the laws them- 


selves to Iiave 110 allusion to the sittle- 
imnt offortigncis in Ireland, oi toionied 
money ; whence some asiribe tliem to the 
eighth ceatuiy. On the otliei hind, 
Ledwieli proves that some ])aits must lu 
later than the tenth tentmy Dissut i- 
tions. i. 270. And otliti’s hold them to 
be not older than the tlinteenth (\imii- 
beH’s nistoiita) hkitch of Jrtland, 11. 
It is also maintained that the) are ve*7 
iinf.ntlifully tiaiKlated. Rut, v^hen we 
find the Anglo- Saxon and Norman usages, 
relief, aid, wardship, trial by jurj (and 
that unanimous), and a suit ot eornspon- 
donce in the ranks of society VMth llioso 
of Eugbud (which all we read elsewlure 
of the ancient Irish seems to contradict), 
it is impossible to lesist the suspicion that 
they are either extremely interpolated, oi 
were compiled m a late age, and among 
some of the septs who had most intei- 
course with the English We know that 
the degenerate colonists, such as the earls 
of Desmond, .idopted the Brihon law in 
their teriltories; but thb would pioba- 
bly be w’ith some admixture of that to 
which they had been used. 
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had made far less progress in the road of improvement than 
any other of Europe in circumstanees of climate and position 
so little unfavourable. Tliey had no arts that deserve the 
name, nor any commerce ; their best line of sea-coast being 
occupied by the Norwegians. They had no fortified towns, 
nor any houses or castles of stone ; the first liaving been 
erected at Tuam a very few years before the invasion of 
Henry.* Their conversion to Christianity indeed, and the 
multitude of cathedral and conventual churches erected 
throughout the island, had been tlie cause, and probably the 
sole cause, of the rise of some cities, or villages with that 
name, such as Armagh, (/ashel and Trim. ]hit neither tlie 
( liiefs nor th(‘ people loved to be confined within tlieir pre- 
einets, and choM* rather to dwell in scattered cabins amidst 
tlH‘ free solitude of bogs and mountains. 1 As we might 
expect, their (pialiti(‘s were such ns belong to man by his 
original nature, and which he dis[)lays in all pjirts of the 
gl()h(‘ where the state of society is inartificial : they wen* 
gay, generous, hospitable, ardent in attachment and hate, 
credulous of falsehood, j)rone to anger and violence, generally 
(‘rafty and cruel. With these very general attribute's of a bar- 
barous people, the Irish cliaracter was distinguislied by a pej- 
culiar vivacity of imagination, an (‘nthusiasin and impetuosity 
of passion, and a more than ordinary ])i{is towards a submis- 
sive and superstitious spirit in religion. 

This spiiit may justly be traced in a great measure to the 
virtiK's and piety of the early preachers of the gosj)el in that 
< juntry. I'heir influence, though at this remote age, and 
with our imperfect knowledge, it may liardly be distinguisli- 

♦ “ Thi’ llrst limy anil stone 14‘i. ; and the hook called Grose’s An- 

tliat e\er nas in Ii eland was the castle of tiquitics of Ireland, also written by Led- 
'J’uain, built tii 1161 by Roderic O’Con- wicli. J'iles of stone without mortar 
nor,the inoiiareh.” Introduction to Cox’s are not included in C’ox’s expression. 
History of Ireland. 1 do not find that In fact, the Irish had very few stone 
any later writer controverts this, so far as houses, or even regular villages and 
the alxiriginal Irish are concerned ; but towns, before the time of James I. 
doubtless the Norwegian Ostmeii had Davis, 170. 

stone churches, and it used to be thought f [“ I dare boldly say, that never any 
that some at least of the famous round particular person, from the conquest till 
towers so common m Ireland were the reign of Jame.s I., did build any 
erected by them, though several anti- stone or brick house for his jirivate 
(juarles have lately contended for a much habitation, but such as have lately ob- 
earlier origin of these injstcnous struc- tained estates according to the course of 
turcs. See Ledwich’s Dissertations, vii. the law of England.” Davis.— 1845.] 
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able amidst the liceiuionsness and ferocity of a rude ])eople, 
was necessarily directed to counteract those vices, and caniuR 
have failed to miti<i^ate and compensate their e\iL In the 
seventh and eighth centuries, while a total iijnorance secMUtd 
to overspre.'id the face of l:luro[)e, th(‘ uKniasttu'ies and schools 
of Ireland jireserved, in the best manner they isuild, such 
learninixas had survived the revolutions of the Homan woild. 
But the learniruT of monasteries had nev(‘r much eihcncv in 
dispelling the iu'iiorance of the laity ; and iiuhs'd, even in 
them, it had dec.ayed lon^ before the tw(‘lfth camtury. The 
clergy W(*re resp(‘cted and numerous, the bishops alone 
amountinuf at one tiiiie to no less than three hundied*; and 
it has be(‘n maintained by our most learned writers, that they 
wer(‘ wholly imh^pendent of the see of Home till, a little belote 
tin* hhiolish invasion, one of tludr primat(*s thought hr to 
solicit tin* pall from thence on his conse(“ration, according to 
th(‘ discipline lontr practised in other wTstern churches. 

It will be readily perceived that the uo\(‘rum(‘nt of Iia'land 
must ha\e b(*en almost entirely aristoci atieal, and, thouirh not 
strictly ftmdal, not \'eiy unlike* that of ilu* feudal conl’ederari(*s 
in bVance durint{' the ninth and tenth eeiitmies. It was per- 
haps still iiKM’e opj»r(‘s>ive. Tin* anci(‘nt condition of tin* 
common people* ed* Iie‘lauel, says sir .lame's Ware, was \ery 
little ehrterent from slave'iy. I Tnless we* he*lie\(* thi^ con- 
ditie)!! to lia\e* In^e*!! t>re*atly deteriorat<‘d unel(*r the* inie of 
the*ir iiiUive chieftains after the Hn^lish settlement, for which 
tlie*re seems ne) ge)eKl reaseni, we must oive little* credit to the 
faucifid pie‘ture‘s of pre>spe*rity anel happiness in that period r>f 
aboriginal iiidepenelenev which the Irish, in their elise*ontenl 
with later times, have be*eu ajit to elraw. d hey had, no eloiiht, 
like* all e)ther nations, ^eeeeel and wise* princes, as we*ll as tviants 
and usurpers. But we hud by tht*ir annals that, out e)f two 
huuelred ancient kinos, e)f wliom some brief nn‘me)rials are 
ree'oreleel, ne)t meire* than thirty came* te) a natural elcathi; 
while, fe)r the late*r jteriod, the oppression of the Irish chief- 
tains, and of theese de«Tnerate English who trod in the*ir ste*ps, 
and omulatcd the vic(*s the*y sliouhl have restrained, is the one 
constant theme of liistory. Their exactiems kej>t the ])easants 

* Ijethrich, i. n9.>. \ Lcilwich, i, 2CO. 

f Auliquities of Ireland, ii. 7(1. 
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ill hopeless pitvertv, tlielr tyranny in ])erpetual fear. 'Flui 
ehief elainietl a rii>ht of taking* from his tenants provisions 
for his own use at diseretion, or of sojourning in th(‘ir houses. 
This was eoshery, and is sommvh.it analogous to the 

roval prerogative of pur\evane<‘. A still more terrible 
o})pr(‘ssion was the <piartering of the lords* soldiers on th(‘ 
sometinu's mitigat(*d by a eomposition, called by tlit‘ 
Iri-h bonaglit.’^ la>r th(‘ perp(‘tual warfare of these jietty 
ehi(‘ftains liad given rise to the einjiloynumt of mercenary 
troojis, jiatflv nativ(*s, jiartlv from Seotlainl, known hv the 
uncouth nanu's of Rtuais and ( iallowglasses, who jiroved tlie 
scourge oi’ Ir(‘land down to its final subjugation by I’^ll/abeth. 

This unusually backward condition of so(‘i(*ty furnished 
but an inauspicious presage for tlie future. \V( we may bi* 
let! by th(* analogy of oth<*r countri(‘s t(> thirds it probabb' 
that, if It eland had not tiMuptiMl the (Uipidity of her n(‘ighbours, 
t}i('M‘ would have ariscui in the courst* of tinu' sonu' h’^gbert 
tu* llartdd ihaiagiu* t<» consolidate* tlu* provincial kingdotus 
into one* hereditary monarchy ; wdiich, by tin* adoption of 
l)(*tt«‘r laws, the inci(‘ase of cornmc'rce*, and a freepu'iit int(‘r- 
ctuirs(> with the ebied* courts of Ibirope, might have* taktui as 
1 espet'tabb* a station as that of Scotland in the* eommonw(‘alth 
of ( 'll! isttuulom. If th(‘ tw o islands had alt(‘rwards Ixa’onu* 
iiicfU'jKU <a(('(l through intt‘i man iage ol’ thidr so\ (‘t (‘igns, as 
would V(‘rv likely have* taken place, it might liave* been on 
such coiulitions of etpiality ;is Iredand, till latedy, h«is nev'e'r 
known; and certainly without that long tragedy of ei inn* and 
ndsforluni* which liei annals unfold. 

The reductiiai of Ireland, at hsist in n.aim*, un(k*r the 
dominion (»!’ Henry II. wais not achiey(‘d by his own „j,,„ „j- 
eiloits. He had little sjiare in it, b<‘yond receiving 
the homage* of Irish princes, and granting e‘b.irt(*rs to his 
Ihiglish noiiility. Strongliow, I.acy, Fitz-Ste'pluui, w'en; tliti 
r(*al con(pie‘roi s, through whom alone jmy jiortion of Irish 
te‘rritory wais gained by arms or treaty ; and, ti*> they Ix'gaii 
the (‘uteu'jirise witlmnt the king, th(‘y ctirried it on ;dso for 
t]i(‘nisely(‘s, de*eming their sw'ords a l)e‘tt(‘r s(‘curity thtm his 
ehaiteus. This ought te> be k(*pt in mind, tis revealing the 


* Ware, ii. 7 1. I).i\is‘s I)isco\cry, 171. Spenser’s St.itc of Ireland, .J'K). 
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secret of the English government over Ireland, and fur- 
nishing a justification for what has the appearance of a 
negligent abandonment of its authority. The few 
^rTigiub"* barons, and other adventurers, who, by dint of 
forces hired by themselves, and, in some instances, 
by conventions with the Irish, settled their armed colonies in 
the island, thought they had done much for Henry II. in 
causing his name to be acknowledged, his administration to 
be established in Diiblin, and in holding their lands by his 
grant. They claimed in their turn, according to the practice 
of all nations and the principles of equity, that those who had 
borne the heat of the battle should enjoy the spoil without 
molestation. Hence, the enormous grants of Henry and his 
successors, though so often censured for impolicy, were 
probably w^hat they could not have retaine<l in tiuur own 
hands ; and, though not perhaps absolutely stipulated as the 
pric(‘ of titular sovereignty, w'cre something \ery lik<* it.^ 
Hut w^bat is to be censured, and w bat at all ha/ai ds th(‘v 
wnre bound to refuse, wns the violation of tladr faitli to the 
Irish princes, in sharing among these insatiable barons their 
ancient territories; which, setting aMd(‘ the wa*ong of th(‘ 
first invasion, wnre [irotected by their homage and submission, 
and sometimes by jiositive conventions. Tlu* whole island, 
in fact, with the exception of the county of Dublin and the 
maritime towns, w^as divided, before the end of the thiiteenth 
century, and most of it in the twelfth, among ten Ihiglish 
families: earl Stroiigbow^, who had some colour of heie- 
ditary title, according to our notions of law', by his marriage 
wdth the daughter of Dermot, king of Leinster, obtaining a 
grant of that pi'ovince ; Lacy acquiring Meath, winch was 
not reckoned a part of Leinster, in the same manner ; th(‘ 
whole of Ulster being given to de ( oui’cy ; the whole of 
(\)nnaught to de Hurgh ; and the rest to six others. Tliest*, 
it must be understood, they w'ere to hold in a .sort of feudal 
suzerainty, parcelling them among their tenants of English 
race, and expelling the natives, or driving them into the 
worst parts of the country by an incessant warfare. 

llie Irish chieftains, though compelled to sliow' some 


* Davis, J >5 
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exterior si<jiis of submission to Henry, never thought of re- 
nouneino' their own authority, or tlie customs of their 
forefathers; nor did he pretend to interfere with the JoSuiuion 
government of their septs, content with their pro- 
inise of homage and tribute, neither of which were afterwards 
paid. But in those parts of Ireland which he reckoned his 
(»wn, it was his aim to establish the English laws, to render 
the lesser islatul, as it were, a counterpart in all its civil con- 
stitution, and mirror of the greater. The colony frotu hhig- 
larnl was already n<»t inconsiderable, and likely to increase ; 
the (Ktmen, who inhabited the maritime towns, came V(‘ry 
willingly, as iill s(‘ttlers of Teutonic origin have done, into 
the English customs and language ; and u|)on this basis, 
leaving th(‘ acc(*ssion of the aboriginal people to future 
continijencit's, he raided the edilice of the Irish constitution. 
II(‘ ijave chart(‘rs of ]U’ivil(‘ge to th(‘ chief towns, began a 
division into counties, a|)pointed sheritl's and judges of assi/e 
to administer justice, erected suprenn* courts at Dublin, and 
perhaps asseml)led parliaments.’^ Ilis su(‘cessors pursued 
the sim(‘ cours(‘ of policy; the great charter of liberties, as 
^oon as granted by .John at Bunnymede, was stmt ov(‘r tt) 
Ireland; and the whole common law, with all its forms of 
|)rocesh, and every privil(‘g<} it was deemed to ctmvey, became 
the hirthrii^ht of the Aiiglo-iri.>h colonists, t 

'rh(‘se liad now spread over a considtumble part of tlm 
island. Twt^lve counties appear to have been established by 
John, e<un])M‘hending most of launster and Munstiu'; while 
the two amhilious families of ( ourey and de Burgh en- 
eiTMcIusl more and more on the natives in the other pro- 
vinces, j Ihit the sanu* necessity, \vhi<‘h gratitud(‘ for the 
services, or sense of the power of the great families had 


* Lclaiul, HO I't po-it. l)a\is, 100, 
f 1 lust. I/claiul, Harris’s 

Ilihernica, ii. 1 1. 

t TIk'sc' couiiUos Hfo Kildare, 

Meath (including Westmeath), Louth, 
(’.irlow, Wexford, Kilkenny, Waterford, 
C\irk, Tijijierarv, Ktrr>,and lanicuck. 
In the reign of Edward I, we findsheulfb 
aisi) of t'onnanght and Roscommon. 
Leland, i. 19. Thus, except the north- 
ern provinee, and some of the central 
districts, all Ireland was sbirc*ground, 


and subject to tiic crown in llie ibirteenth 
century, howexer it might fall auay in 
the two next. 'I'liose who write con- 
fusedly about this subject, pretend tliat 
the authority of the king at no time ex- 
temled luyond tlie j>ale ; w'bereas tliat 
name xeas nut known, I believe, till the 
lifteenth century. Under the gri’at earl 
of Fenibroke, w'bo died in iyi9, the 
whole isl.'uid was perhaps ncaily as much 
reduced under obedience as in the reign 
of Elizabeth. Leland, 205. 
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engendered, for rewarding them by excessive grants of 
territory, led to other concessions that rendered tliem almost 
independent of the monarchy.* The franchise of a county 
palatine gave a right of exclusive civil and criminal juiisdic- 
tion ; so that the king’s writ should not run, nor his judges 
come within it, though judgment in its courts might he re- 
versed by writ of error in tin* king’s beiudi. The lord might 
(‘iifeoir tenants to hold by knight’s service of liiinself ; he had 
almost all regaliun lights; the lands of those attainted for 
treason escheated to him ; he acted in every thing rather as 
one of the great feudatories of France or (lermany than a 
subject of the Knglish crown. Such had been the earl of 
(diester, and only Chester, in England; but in Ireland this 
dangerous independence was permitted to Stroiigbow in 
Ijcinster, to I^acy in Meath, and at a latter time to the But- 
lers and (Jeraldines in parts of Munster. Stmngbow’s \ast 
iidieritanc(‘ soon fell to five sisters, who took to their shares, 
with tile sam(‘ palatine rights, the counties of ('allow, W<‘x- 
ford, Kilkenny, Kildare, and the district of Leix, since 
called the Queen’s ( Vmnty. I’ In all thes(> palatinates, forming 
by fir the greater jiortion of the I'higlish tenitories, tiu' 
king’s jirocess had its course* onlyuithin the lands bi^longing 
to the church. 1 The English aiistocracy of Indand, in the 
thirteenth and fourteenth centuries, bears a much closin 
analogy to that of loanee in ratlier an earlier peiiod than 
any thing which the history of this island can show. 

Pressed by the inroads of th(‘si* barons, and despoiled 
fretjuendy of lands secured to them by giant or tieaty, the 
nati\e chi(*fs bad recourse to the tbrone for protection, and 
would in all likelihood have submitted wdlhout repining to a 
s()\eii*ign wdio coidd have atford(*d it.§ But John and Ileniy 
III., in wdiose reigns the independence of the aiistocracy 
wais almost complete, though insisting b} w'rits and piocla- 
mations on a due obsiTvance of the laws, ('ould do little more 
for their new subjects, who found a better chance of redress 
in standing on their owm defence. The pow’erful septs of tlic 


* Lclaiul, 170. sons and five daughters, the first all died 

t Davts, HO. Wdliam Marischal, without issue, 
carl uf Pembroke, who married the \ Davis, 147. Leland, 291. 

daughter of carl Strougbow, kft hve § Id. 194. 209 
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north enjoyed their liberty. But those of Munster and 
Leinster, intermixed with the English, and encroached upon 
from every side, were the victims of constant injustice j and, 
abandoning- the open country for bog- and mountain pasture, 
grew more poor and barbarous in the midst of the general 
iidvance of Europe. Many remained under the yoke of 
Engysh lords, and in a worse stfUe than that of villenage, 
because still less protected by the tribunals of justit *C. Kvcliislon of 
The Irish had originally stipulated with Henry II. fromtjum.* 
for the use of their own laws.* They were consequently 
held beyond the pale of English justice, and regarded as 
aliens at the best, sometimes as <‘nemies, in our courts. Thus, 
as by the Brehon customs murder was only pnnislied by a 
fine, it was not Iteld felony to kill one of Irish race, unless 
he had eonformed to the English law.t Five septs, to whicli 
the royal families of Ireland helotiged, the nauu's of ()*N(‘al, 
()’(Jonn(»r, O’Brien, O’Malachlin, ami Mac Murrongh, had 
ih(* special immunity of being within tlu' protection of our 
law, and it was felony to kill one of them. 1 do not know 
by what means they obtaimul this privilege' ; for some of 
these w<*re eertainly as far from the* king’s obedience' as any 
i?i Irelanel. 1 But besides tlu'vse a vast number of charters of 
(lenizatie>ii were' grant(*d to particular persons of Irish descent 
from the reign of Henry H. deovnwards, which gave' them 
and their posterity the full birthrights e>f English subjects ; 


. Lel.i!),!, •'^2.5. 

t JOO. H)‘). He quote*, the 

reeoid from an asVi/,e at W.Uer- 
t'ofu, in the Jt!i of Kiheard II. (l.'Ut), 
whuh Mi.iN he exlraeteil, as briefly illus- 
tr.'itlu^ the state of law in Ireland better 
tiian any j^eneral positions. “ (^nod Uo- 
bertns le Wa)leys rectutns de inorte Jo- 
hannis filii Ivor Mac-Gillemory, feloniee 
per ipsum iiilerfecti, <\c. Venit et bene 
cognovit quod pnvdicUnn Johannem in- 
terfecit; dicit tanien quod per ejus in- 
torlVijptionem feloniarn comrnittere non 
])otuit, quia dicit, quod pra>dictus Job ni- 
nes fait purus Ilibernicus, ct non dc 
libero sanguine, &c. Et cum dominus 
dicti Johannis, cujus Hibernicus idem 
Joh.innes fuit, die quo interfectus fuit, 
.solutionem pro ipso Johanne Hibernico 
suo sic interfecto petere voluerit, i})se 
llobertus paratus erit ad respondendum 

VOL. IT. L 


de solutionc pnedicla prout just ilia sua- 
debil. Et super hoc venit quidam Jo- 
hannes le I'oer, et dicit pro domino io;<e, 
<jUod pra-dietus .Jolianiies lilius Ivor 
Alac-Ciillemory, et anteccssores siii do 
cojruomine praulieto a tempore quo do- 
minus If enricus filius imper.itricis, qtion- 
darn dominus llihernia?, tritavus domini 
regis nunc, lult in HiborniA, legem An- 
glicanam in Hibernia usque ad hauc diem 
habere, et secundum ij'sam legem judi- 
cari et deduci debent.” We have here 
both the general rule, that the death of 
an Irishm.ui was only punishable by a 
composition to bis lord, and tlio excep- 
tion in behalf of those natives who had 
conformed to tlie English law. 

^ Id 104. Lelaiul, R‘2. It was ne- 
cessary to plead in bar of an action, that 
the plaint! if was Uibcrnicus, ct non de- 
qiiinque sanguinibus, 

I. 
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Bor does there seem to have been any difficulty in procuring 
these.* It cannot be said, therefore, that the English go- 
vernment, or those who represented it in Dublin, displayed 
any reluctance to emancipate the Irish from thraldom. 
Whatever obstruction might be interposed to this was from 
tliat assembly whose concurrenre was necessary to every 
general measure, the Anglo-Irish parliament. Thu^ in 
1^/8, we find the first instance of an application from the 
comm unity of Ireland, as it is termed, but probably fiom 
some small number of septs dwelling among the colony, that 
they might be admitted to live by the English law, and 
offering 8000 marks for this favour. The letter of Edward 1, 
to the justiciary of Ireland on this is sufficiently charac- 
teristic both of his wisdom and his rapaciousness. He is 
satisfied of the expediency of granting the request, ])r()viiled 
it can be done with the general consent of the prelates and 
nobles of lieland; and diiects the justiciaiy, if he can obtain 
that concurrence, to agiee with the petitioners for the highest 
fine he can obtain, and for a body of good and stout sohliers.l 
But this neoessai y consent of the aristocracy was ^^ithheld. 
Excuses weie made to evade tlie kin^\ desire. It was 
wholly in(‘ompatible with theii systematic encroachments on 
their Irish neighbours to give them the safeguard of the 
king’s writ for their possessions. The Irish renewed their 
supplication more than once, both to Edward 1. and Edward 
III. ; they found the same readiness in the English coui t ; 
they sunk at home through the same unconquerable oli- 
garchy, t It is not to be imagined that the entire IrisKry 
])artook in this desire of renouncing their ancient customs. 
Besides the prejudices of nationality, there was a strong 
inducement to preserve the Brehon laws of tanistry, which 
suited better a warlike tribe than the hereditary succession of 
England. But it was the unequivocal duty of the legislature 
to avail itself of every token of voluntary submission ; which, 
though beginning only with the subject septs of Leinsler, 
would gradually incorporate the whole nation in a common 
bond of co-equal privileges with their conquerors. 


* Davis, 106 If 1 should collect Tliey began as early as the rtign of 
out of the records all the tharters of this Henry III Lelaiid, 225. 
kind, I should make a volume thenof." f 241. f Id. 289 
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Meanwhile, these conquerors were themselves brought 
under a moral captivity of the most disgraceful na- 
ture ; and, not as the rotigh soldier of Rome is 
said to have been subdued by the art and learning of 
(xreece, the Anglo-Norman barons, that had wrested Ireland 
from the native possessors, fell into their barbarous usages, 
and emulated the vi(vs of the vaiupiished. This degeneracy 
of the English settlers began very soon, and continued to 
incn‘ase for several ages. They interniarried with the Irish; 
they coiinectetl themselves with them by the national custom 
of fostering, wliich formed an arfili<*ial relationship of the 
Strictest nature ; they spok(‘ the Irish language ; they 
ad'ected tlH‘ Irish dress and manner of w(*:iring the hair t ; 
lh(‘y ev(‘n adopOal, in some instan<‘es, Irish surnames; they 
harassed their tenants with cv(*ry Irish (‘xaction and ty- 
ranny; they administ(*n‘d Irisli law, if tiny at all; tluy 
became chi(*ftains rather than petn s ; and n(‘itlu‘r regarded 
th(* king’s summons to his ptirliameuts, nor paid any olxnli- 
ence to his judges. 1 Thus tin* great family of l)e Burgh 


* “ 'Huto wore two otl)er custjjins, 
proper and pconliar to tho Irishry, which, 
l)ciiig the cause of many strong comhui- 
ations and factious, do tend to the ulter 
rum of a commonwealth. 'I’ho or»e w.»s 
Jnsterutfjt ihe t)thcr (fO$sipnd , hoth 
whicli have e\er heeii of jjre.iter estima- 
tion amonj;; this people than witJi .:m\ 
otlier nation in the Christian worltl. h'or 
fostinnp, 1 did never hear or lead that it 
w,ts in that use or reputation in any 
otlj^'r country, harharciiis or civil, as it 
hath been, and yet is, in Ireland, where 
they put aw'ay all their children to 
fostereis; the poUnt and rich men sell- 
ing, the meaner sort huyiri;;, the alter- 
age and nursing of their children; and 
the reason is, because in the opinion of 
this people, ^/os/rr/ar/ hath always been a 
stronger alliance than blood; and the 
foster-children do love and are beloved 
of their foster-fathers and their sept, 
more than of tlieir own natural parents 
and kindred, and do participate of their 
means more frankly, and do adhere to 
them in all fortunes, with more affection 
and constancy. The like may he said of 
ffOMsipred or compaternity, which though 
by the canon law it be a spiritual affinity, 
and a juror that was gossiji to cither of 
the parties might in fbrmer times have 

L I. 


been challenged, as not iiulin’crcnt, by 
our law', vet there was no nation under 
the sun that ever m.ide ‘-o religious 
ail accoui.t of it as the hisU.” Davis, 
IT 9. 

j “ I'oi that now there is no divcisity 
in ariay hefu'cen the Ivuglisli marchers 
and the Irisli < ncmii*s, and so b\ colour 
of the Kiiglish marchers, tlic Irish ene- 
mies do come from day to day into the 
Knglish counties as ICnglish marchcis, 
and do rob ami kill liy the higluvays, and 
dcstioy the common people by lodging 
upon them m the nights and also do kill 
the husbands in the nights, and do lake 
their goods to tJie Irish men; wherefore 
it is ordained and agreed, that no manner 
man tliat will be taken for an English- 
man shall have no beard above his mouth ; 
that is to say, that lie have no hairs upon 
his upper lip, so that the said lip be 
once at least shaven every fortnight, or of 
ecjual growth with the nether lip. And 
if any man be found among the English 
contrary hereunto, that tlien it shall bo 
lawful to every man to take them and 
their goods as Irish enemies, and to ran- 
som them as Iridi enc*mic‘s.” Irish Sta- 
tutes, 2.$ II f>. c. d. 

f Davis, 152. 182, Leland, i. 25(5, &c. 
Ware, ii. 58. 

2 
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or Burke, in Connaught, fell oflf almost entirely from sub- 
jection ; nor was that of the earls of Desmond, a younger 
branch of the house of Geraldine or Fitzgerald, much less 
independent of the crown ; though by tlie title it enjoyed, 
and the palatine franchises granted to it by Edward III. over 
the counties of Limerick and Kerry, it seemed to keep up 
more sliow of English allegiance. 

The regular constitution of Ireland was, as I have said, as 
nearly as possible a countei[)art of that established in this 
country. The administiation was vested in an English jus- 
ticiaiy or loul deputy, assisted by a council of judges and 
principal officeis, mixed with some pi elates and batons, but 
suboidinate to that of Enoland, wheiein sat the immediate 
advisers of the sovereign. The couits of chancery, king’s 
bench, common jdeas, and excheipier, weie the same in both 
countries; but wiits of error lay fiom judgments given in 
the second of these to the same court in England. For all 
momentous pm jioses, as to giant a subsidy, or enact a statut(‘, 
it was as necessaiy to summon a paihament in the one island 
rarhiunei.t otlicr. All Iiisli paihament origiiitilly, like 

oiirdind English OIK*, was but a more numeioiis council, 
to which the moie distant as well as tin* mughhouiing haions 
were summoned, whose consent, though dispensed with in 
ordinary acts of state, was both the pledge and the condition 
of their obedience to h*gislative pioM^ions. Not long aftei 
F295, tlie sheiilf of each county and liberty is diiected to 
return tw^o knights to a paihament held by Wogan, an active 
and able deputy.* The date of the admission of buigesses 
cannot be fixed with piecision; but it was piobably not 
earlier than the reign of Edward III. They appear in 1311 ; 
and the eail of Desmond summoned many deputies fioni 
coipoiations to his lehel coinentioii held at Kilkenny in the 
next year, t The commons aie mentioned as an essential 
part of parliament in an oidinance of 1359; before which 
time, in the opinion of lord Coke, “the conventions in 


• Leland, 2JS [The precise j ear is liiracnt as early as 48 II. 3. (1264) 
not mentioned, but Wogan became de- L^llt^ makes a distinction between small 
puty m 1295 Archbishop Usher, how- and gieat parliaments, calling the former 
e\er, (in Oollectanea Cunosa, vol i. rather 1845 ] 
j> 36.,) that there had been a par- f Cox’s Hist, of Ireland, 117 120. 
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Ireland were not so much parliliinents as assemblies of ^reat 
men.” * This, as appears, is not strietly correct ; but in 
substance they were perhaps little else lon^jf afterwards. 

The earliest statutes on record are of the year 1310; and 
from that year they are lost till 1 thoniji^h we know many 
parliaments to havT* been held in the mean time, and are 
actjuainted by other means with their provisions. Those of 
1310 bear witness to the degeneracy of the h^n^lish lords, 
and to the laudable /eal of a feeble e^ov(‘rmueiit for the re- 
formation of their abus<‘s. They bei>*in with an act to restrain 
threat lords from takinij;^ of prises, lodi>ini>*, and sojourning 
\\itli tht‘ people of the country aoainst their will. “It is 
atrreed and assent(‘d,” the act proc(‘(‘ds, “ that no such prises 
shall be henceforth made witlnmt r(*a<ly payment and a<:cree- 
ment, and that nom* shall harbour or sojonrn at tin* house of 
anv otli(*r by such malice against the consent of him whi(‘h is 
owner of the house to destroy his ^oocK ; and, if iitiy shall 
do th<‘ same, such })ris(‘s, and such uumniu' of d(‘struction, 
shall he holden foi o[>en rohh(‘ry, and the kino- shtdl have tin* 
suit thereof, if others will not, nor date* not sue. It is agreed 
tilso, that none shall keep idh* peoph* nor ki‘arn (foot-soldieis) 
in time of peac<* to liv(‘ upon tin* poor of tin* country, hut that 
tlu^se which will have th(‘m, shall keep them at their own 
ciiaro;(‘s, so that their Ik'c t(‘uants, nor iHi nu'rs, nor <uher 
tenants, he not charo(Ml witl) th<*m.” Fhe sttitutc* proceeds 
to r(*strain oV(‘at lords (u* oth(*rs, (‘\(‘ept such as have royal 
I’ranchises, from fii\ino' protections, which they used to compel 
the pe<»ple to ptrn’hase ; and directs that thi'ia* shall h(* com- 
inissi<»ns of assize and ^aol d(*livery throui^h ;dl the counties 
of It eland, t 

These n*oulations exhibit n picture of Irish miseri(‘s. The 
barlniroiis practices of cosherino- and honaoht, the latter of 
which was g^enerally known in later limes by tin* name of 
coyite and livery, had be(‘n borrowa*d from those native chief- 
tains whom our modern lliherniaiis sometimes liold forth as 
the paternal benefactors of their country, i It was the crime 

* Id. V2^). 129. Lfland, 319. [It majors, rather tlian representatives, 
may be probably thought, that the ma- I'sher, ibid. — 18-15.] 
jores civilatum reg-dnim, whom Des- f Irish Statutes 

mond .summoned to Kilkenny, were \ Davis, 171. 189. Leland, 281. 

L L 3 
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of the Geraldines and the De Courcys to have retrograded 
from the comparative humanity and justice of England, not 
to have deprived the people of freedom and happiness they 
had never known. These degenerate English, an epithet by 
which they are always distinguished, paid no regard to the 
statutes of a parliament which they had disdained to attend, 
and which could not render itself feared. We find many 
similar laws in the fifteenth century, after the interval which 
I have noticed in the printed records. And, in the interven- 
ing period, a parliament held by Lionel duke of Clarence, 
second son of Edward III., at Kilkenny, in 13()7, the most 
numerous assembly that had ever met in Ireland, was pre- 
vailed upon to pass a very severe statute against the insubor- 
dinate and degenerate colonists. It recites that the English 
of the realm of Ireland were become mere Irish in their lan- 
guage, names, apparel, and manner of living, that they had re- 
jected the English laws, and allied themselves by intermarriage 
with the Irish. It prohibits, uiid(*r the penalties of high trea- 
son, or at least of forfeiture of lands, all these approxima- 
tkuis to the native inhabitants, as w('ll as the connexions of 
fostering and gossipred. The English are restrained from 
])ermitting the Irish to graze their lands, from presenting 
them to benefices, or receiving them into religious houses, 
and from entertaining their bards. On the otlier hand, they 
are forbidden to make war upon their Irish neighbours with- 
out the authoiity of the state. And, to enforce better these 
provisions, the king’s sheriHs are empo^\ered to enter aH frmi- 
<'hises for the apprehension of felons or traitors.* 

This statute, like all others passed in Ireland, so 
Oisor.iorij fur froui pretending to hind the Irish, regarded 
thcbUiui. tliem not only as out of the king’s allegiance, but 


Maurice Fltz-Thomas, earl ot’ Dcsnrond, 
was tile lirst of the J English, according to 
Ware, ii. 7(1., who imposed the exaction 
of co>ne and livery. 

* Irish St Uute''. Davis, 2012. Co\. Le- 
land. ['Die statute of Kilkenny, though 
Leland, i, 329., says that Edward was 
obliged to lelax it »n some particulars, 
as incapable of being enforced, restored 
the English government for a time, if 
we may bcllesvc Davis, p, 222., so that 
it did not fall back again til) the war 


of the Hosts. About this time Ed- 
vard 111. endear oured to supersede 
the domestic legislature by causing 
the Anglo-Irish to attend his parlia- 
ment at Westminster; and succeeded 
so far, that in 1375 not only prelates and 
peers, but proctors of the clergy, knights, 
and even burgesses from nine towns, 
actually sat there. But this was too 
much against the temper of the Irish 
to be repeated. Leland, i. 327. 303. — 
1841] 
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as perjietiially hostile to his government. They were ge- 
nerally denominated the Irish enemy. This doubtless was 
not according to the policy of Henry H., nor of the English 
government a considerable time after his reign. Nor can it 
be said to be the fact, though from some confusion of times 
the assertion is often made, that the island was not subject, 
in a general sense, to that prince and to the three next kings 
of England. The English were settled in every province ; 
an imperfect division of counties and administration of justice 
subsisted; and even the Irish chieftains, though nding their 
septs by the Brehon law, do not appear in that period to 
have H'fused the acknowlt*dgm(‘nt of tin* king’s sovereignty. 
But, cornjH'lled to defend their lands against perpetual ag- 
gression, they j'J^tly renounced all all(*giance to a govern- 
ment whirh <‘ould not redetun the onginal wrong of its 
usurpation by the benefits of prot(*ction. They be- Thoiosh 
(‘ame gradually stronger ; they regaiiunl ))art of their 
lost territories; and after the (ua of when 

b^dward Bruce invaded the kingdom with a Scots army, 
and, though ultimately (hdVated, threw the govtuninent into 
a disord(*r from which it never recoxered, their progress was 
s<» rapid, that in the space* of thirty or forty years, the* nortlieru 
jU’ovinces, and ev(*n j)art of the southern, uere* (‘iitirely lost 
to the crown of Ihiglaud.* 

It is unnec(*ssary in so brief a sk<*t<h to follow the un- 
j)rofitable almals of Ireland in the fourtismth and fifteenth 
centuries. Amidst the usual variations of war, (In* Ihiglisli 
iiiterests were continually losing ground. Once* only Hichard 
II. appeared with a very jeowerful army, and the j)riuces of 
Ireland croweh‘d round his throne to oiler homage. t But, 
upon his leaving the kingdom, they returiu‘d of course to 
their former indepemdeiice* and hostility. The* long civil 
wars of England in the iH‘xt century consummated the ruin 
of its j)ower over the sist(*r island. The Irish possessed all 
I Ister, and shared (yVuinaught with the degenerate Burkes. 
TJie sept of 0’Bri(m held th(*ir own district of Thoiriond, 

• Leland, i. 278. 296. 8J1. Davis, been sevonty-five in number; but the 
152. 197. insolence of the courtiers uho ridiculed 

t L.eland, 342. The native chieftains an unusual drrsi and appearance, dis- 
who came to Dublin arc said to have gusted them. 

h L 4 
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now the county of Clare. A considerable part of Leinster 
was occupied by other independent tribes ; while, in the 
south, the earls of Desmond, lords either by property or 
territorial jurisdiction of the counties of Kerry and Limerick, 
and in some nieasme those of Cork and Waterford, united 
the turbulence of English baioiis with the savage manners 
of Irish chieftains; leady to assume either character cis best 
suited their lapacity and ambition; reckless of the king’s 
laws or his commands, but not venturing, nor, upon the 
whole probably, wisliing to cast oft’ the name of his subjects.* 
The elder brancli of their house, the eails of Kildare, and 
another illustrious family, the Butlers, earls of Ormond, weie 
ap])arently moie steady in their obedience to the crown ; yet, 
in the great franchises of tin* latter, comprising the counties 
of Kilkenny and Tipperary, the king\ v\ rit lia<l no course ; 
nor did he exeicise any ei\il oi militaiy authority but by 
1 1 uv the pel mission of this mighty peer.! Thus in the 

tl>« pdi i(‘ign of lleniy VIL, when the Englisli author ity 
over 1 1 eland had reached its lowest jioint, it wavS, with the 
exe(‘ptiou of a vei y hwv sea-jioits, to all intents confined to 
the four cnuntirs of the En^^lisli pale, a name not oldei 
|ieilia[»s rliati tlu* |)ii‘C(Mlmg centm v ; those of Dublin, Lontb, 
Kildare, and Meath, the latter (d which at that time included 
West Meath. But e\(‘u in these there were extensive 
marches, or fiontua di^tiicts, the inhabitants of which weie 
hai<ily ' (hstiii^uishahle fiom the Irish, and paid them a 
tiihute ealled hlack-ient ; so that the leal supiemaeyf^’ tlu‘ 
lin 4 »lish laws was not piohahly established be\ond the two 
first of these counties, fiom Dublin to Dundalk on the coast, 
and for about tliiity miles irdand.l I'rom tliis time, however, 

* [It apiH Ms 1)\ the I itts piul It, Ji 1 n;rlish pale within the counties of 
Kubiiuty gniUetl iii 1120, lint most ol Duhhu aiiei Meath, and Uriel [Louth], 
UeinsUi, with a siinll part ot Munster, xihieh piss not thirty or forty miles m 
stiU eontiilniteel Cox, — IH*!) ] eonipass" He afterwards inclueles Kil- 
f Dasis, I hi. elare Hie English were also expelled 

t Lelaiid, ii HJ2 et post Dae is, from Munster, except the walled toevns 
r Oh, 220 216 Holingshctls (Miroiiicks The king had no profit from Ulster, 
of Ireland, p. I Tinglas, a baron ol the but the manor of Carlingford, nor any 
excheejuer in the reign of Henry \ III , fion Connaught. This treatise, written 
in his Breviate ot Iredatul, fiom whieh abenit 1530, is printed in Harris’s Hi- 
Dxvvs h.is taken great part of his ma* bernica. llie proofs that, in this age, 
terials, sajs expressly, that bv tlie dis- the English law and government were 
obedience of the Geraldines and Butlers, confined to the four shires, are abundant, 
and their Irish connexions, “the whole It is even mentioiicd in a statute, 1 1 H. 
land IS now of Irish rule, except the little 8. c 2. 
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WO are to date its gradual recovery. The more steady counsels 
and firmer prerogative of the Tudor kings left little clmnce 
of escape from their authority, either for rebellious peers of 
English race, or the barbarous chieftains of Ireland. 

I must pause at this [dace to observe that ue shall hardly 
find ill the foregoing sketch of Irish history, during the 
period of tlie Plantaoenet dynasty (nor am I conscious of 
having concealt*d any tiling essential), that systematic oppres- 
sion and misrule which is every day imputed to the English 
nation and its go\ernment. The policy of our kings appears 
to have geneiaily been wise and beneficent ; but it is duly to 
be remembered that those* \ery limitations of tlunr j>rer()i»ative 
which constitute* liberty, must oerasionally edistruct the exe- 
cution of the best pnrjxjses; and that the e‘o-or(linate pow(*rs 
of jiarlianu'ut, so justly euir boast, may leadily become the 
scn*en of private tyranny and in\ete‘iate‘ abuse*. This incapacity 
of doing good as well as harm h.is produevd, e'omparatively 
speaking, little mischief in (iieat Britain ; when* the aiisto- 
ciatical e*leme*nt ed* the e'onstitutiem is ne‘ither so jnvdeiminant, 
noi so tnucli in opposition to the gcne'ial interest, as it may 
he ele'cmed to ha\e lieen in Iie‘land. But it is inanileNtly 
absuid to chaige* the Edwards and lle*niys, or those to 
wh(»m their authority was ele*le*gate‘(l at Dublin, with the 
crimes they \anily embavamM^d to (‘hastise ; much moie to 
(‘l ei t eitlu'i the wold barh.irians of tin* noith, the O’Neals 
and ()’( 'oiiiiors, or tin* degeneiate honsi's of Buike and 
I'it/pt*iald, into patiiot assei tois of th(‘ir counti y’s welfare. 
'' he laws and libeitio of England weie the b(*sl inhei itcin(*e 
to which Irel.md could attain ; the sov(‘ieignty of the bhiglish 
crown lier only shield against nati\(* or foieign tyranny. It 
was her calamity that these advantages w(‘ie long withheld; 
hut the lilame can never f.dl upon the goveinment of this 
island. 

In the contest betweini the houses of Voik and Lancaster, 
most of the English colony in Ii eland had attached them- 
selves to the fortunes of the White Rose ; they (wen es[)oused 
the two pretenders, who |mt in jeopardy the (Town of 
Henry VII. ; and thus became of couis(3 obnoxious to his 
jealousy, though he was politic enough to forgive in appear- 
ance tlieir disaffection. But, as Ireland had for a considerable 
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time rather served the pui poses of rebellious invaders, than 
of the English monarchy, it was necessary to make her 
subjection, at least so far as the settlers of the pale were 
concerned, more than a word. This produced the famous 
poynjng i Statute of Drogheda, in 1495, knowm by the name 
law. Poyning’s from the lord deputy through 

whose vigour and prudence it was enacted. It contains a 
variety of provisions to restrain the lawlessness of the Anglo* 
Irish within the pale (for to no others could it immediately 
extend), and to confirm the royal sovereignty. All private 
hostilities without the deputy’s licence were declared illegal ; 
but to excite the Irish to war w^as made high treason. 
Murders were to be prosecuted according to law, and not in 
the manner of the natives, by jiillaging, or exacting a fine 
from the sept of the slayer. The citizens or freemen of towns 
w^eie prohibited from receiving wa^es or becoming retainers 
of lords and gentlemen; and, to pie\ent the ascendancy of 
the latter class, none who had not served apprenticeshijrs 
were to be admitted as aldermen or freemen of corporations. 
The re(piisitions of coyne and livery, wliich had subsisted in 
spite of the statutes of Kilkenny, wei’e again forbidden, and 
those statutes w’ere reruwved and confirmed. Tire principal 
officers of state and the judges were to hold their patents 
during pleasure, because of the gr (‘at inconveniences that 
had followed from their being for term of life, to the king’s 
grievous displeasur-e.” A still mor*e important jrf'ovision, in 
its permanent consequeme, was made, by enacting that all 
statutes lately made in laigland be d(‘emed good and ef- 
fectual in Ireland.* It has been remarked that the same had 
been done by an Irish ju’t of Edward IV. Some question 
might also be made, wh(‘ther the word “lately” was not 
intended to limit this acceptation of English bnv. Jlut in 
effect this enactment has made an epoch in Irish jurispru- 

[It liud l)ccn common to cvtind the III , n question wis debited in the ex- 
opiration of English statuUs to Irtliiid, chujutr chamber, “Si villa, corporata) in 
eion when not paHicularly named, il Iliherina ct alii habitantcs in Hibernia 
the judges thought tlut the subject was crunt ligati per statutum factum in 
sufficiently gentral to require it, as m Angln." And tins was resolved afbrtn- 
tbe statute of Mcienants, 13 K 1 , tlie ativcly by a majority of the English 
statute Wcstninistei 2 the same year, judges, though some differed. Usher 
and many others under Edw II. and in Collectanea Ciiriosa, p 29.; citing 
Ldw III. But m the reign of Richard Fitzherbert and Broke — 1815 ] 
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deuce ; all statutes made in England prior to the eighteenth 
year of Henry VII. being held equally valid in Ireland, 
while none of later date have any operation, unless specially 
adopted by its parliament ; so tliat the law of the two coun- 
tries has begun to diverge from that time, and after three 
centuries has been in several respects dillerently modified. 

But even these articles of Poyning’s law are less momen- 
tous than one by which it is peculiarly known. It is enacted 
that no parliament shall in future be liolden in Ireland, till 
the king’s lieutenant shall certify to the king, under the great 
seal, the causes and considerations, and all such acts as it 
seems to them ought to be passed thereon, and such be 
allirmed by the king and his council, and his licence to hold 
a parliament be obtained. Any parliament holden contrary 
to this form and provision should he deinned void. J bus 
by securing the initiative p(>W(‘r to the English council, a 
hridle was placed in the mouths of every Irish ijarliament. 
It is pndaihle also tliat it was designed jis a ch(‘ck on the 
hjrd-(le[)uties, sometimes powerful Irish iu)hles, whom it was 
dangerous not to tunploy, hut still more dangerous to trust. 
Whatever might he its motlv(‘s, it proved in course of time 
the gn‘at means of preserving the subordination (d’an island, 
which, from the similarity of constitution, and tin* high spirit 
of its inhabitants, was constantly panting for an indepiMidence 
which her more powerful neighbour neither d(‘slred nor dared 
to concede.^ 

No subjects of the crown in Ireland enjoyed such influence 
at this time as the earls of Kildare; whose ])oSses- 
sioii-, lying chiefly within tlu* pale, tiuy did not 
alVectan ostensible imh'ptmdence, hut gtMierally k(‘pt 
in their hands the chl(‘f authority of government, thongli it 
was the policy of tin* hhiglish court, in its state of weakness, 
to balance ^lem in some nusasure by the rival family of 
Butler. But the self-confidence with which this exaltation 
inspired the chief of the former house laid him open to the 
vengeance of Henry VIII. ; he airect<*d, while lord-deputy, to 
he surrounded by Irish h>rds, to assume their wild manners, 
and to intermarry his daughters with their rtjce. Ihe coun- 


• Irish Statutvs. 230. Lcland, ii. 102. 
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cillors of English birth or origin dreaded this suspicious ap- 
proximation to their hereditary enemies; and Kildare, on their 
complaint, was compelled to obey his sovereign’s order by 
repairing to London, lie was committed to the Tower; on 
a premature reiK)rt that he had suffered death, his son, a 
young man to whom he had delegated the administration, 
took up arms under the nasli im|)ulse of resentment; the pri- 
mate was murdered by his wild followers, but the citizens of 
Dublin and the reinforcements sent from England su])pressed 
this hasty rebellion, and its leader was sent a prisoner to Lon- 
don. Fiv(* of his uncles, some of them not concerned in the 
tieason, perished witli liim on the scaffold; his father had been 
more fortunate in a natural death; one sol(‘ sur\iving child of 
twelve yeais old, mIio escaped to I'landers, became after- 
wards the stock from which tlu* great family of the Gend- 
dines w.as restored.'^ 

The chieftains of Ireland u ere justly attentive to the stern 
and systematic despotism which lM*gan to characterise the 
English goviu nment, displayed, as it thus was, in the destruc- 
tion of an ancient and lojal house. Hut their intimidation 
j)ro(hiced C(»iitrary etUrts; they h(‘cani(‘ more ready to profess 
allegiance tind to put on the <'\terior badges of submission, 
but more j(‘alous of the crowti in th(*ir hearts, more resolute 
to preserve their iiuh'pendence, and to withstand tiny change 
of laws. Thus, in the latt(*r years of Henry, after the 
northern Irish had been luMten by an able deputy, lord 
l^eonaid (irey, and the lordshij) of Ireland, the title biilunTo- 
borne by the succes'«ors of lleiir\ 11., had lu'cn raised ])y ac< 
of parliament to the dignity of a kingdom 1, the native 
chiefs came in and submitted ; the earl of Desmond, almost 
as independent as any of the natives, attimded parliament, 
from which his ancestors had for some ages claimed a dis- 
pensation ; several jieerages were conferred, sonitof them on 
the old Irish families; fresh laws were about the same time 
tmacted to establish the English dress and language, and to 
keep the colonists apart from Irish intercourset ; and after a 


* Lelaiul. UTjng with the Irish; which had uidoed 

f Irisli Statutes, 53 II. 8. c. I. been previously restrained hy other sta- 

i Ibid. ‘iS H. 8. c- 15. *J8. The tutes. In one passed five years after- 

latter act prohibits intermarriage or fos- wards, it is recited that “ the king’s 
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disuse of two hundred years, the authority of govenniient 
was nondnally recognised throughout Munster and Con- 
naught.* Yet we find that these provinces were still in 
nearly the same condition as before; the king’s judges did not 
administer justice in them, the (»ld Ih ehon usages continued to 
prc'vail even in the territories of the new peers, though their 
primogenitary succession was evitlently incompatible witli Irish 
tanistry. A rebellion of two septs in Leinster uiuler Edward 
VI. led to a more complete reduction of their districts, called 
L(‘ix and O’l'ally, which in the next reign were* made shire- 
land, by the names of King’s and Queen’s county, t But, 
at the aecessi(m of Eli/aheth, it was mauif(‘st that an arduous 
struggle w<Md<I ensm* l)(‘tween law and liluTty ; the one too 
lunirly allied to cool-hl(»oded op|)ression, the otluM* to ferocious 
harl>arism. 

It may he presumtal, as has been already said, from tlie 
analogy of other countries, that Irtdand, if left to herself, 
woidd ha\e settled in time undtu* soon* on(‘ line of kings, and 
assunu'd, lik(‘ Scotland, much of th<* huukd character, the 
best transitional sttite of a monarchy from rudeness and 
♦anarchy to civill/ati<»n. And, if the right of femah* succes- 
sion had been established, it might possibly have b(‘en united 
to the Ihigiish crown on a just(*r looting, and with far less of 
Oppression or bloodshed tlum actually took plaet*. But it was 
too lat<‘ to dr(‘am of what iiiight have* b(*en : in the miildle of 
tlte sixte^'iith c<Mituiy Irc'land c<ndd have no reasonable pro- 
sj»ect i)i indep(‘ndence ; nor could (hat indeptaidence luive 
been any other than the most savage liberty, p(‘rhaps another 
denomination of servitudt;. It was doubtless for the interest of 


English subjects, l)y reason that the\ are 
inhahitccl in so little coiinmss or eircuif, 
arul restraine<l by statute to iniiny with 
the Irish nation, and thererorc of neces- 
sity must marry thetnsel\es toj^cthet, so 
that lu efieel they all for tlie most part 
must be allied toj^etlier; and thercfoie it 
is enacted, that consanguinity or aflinity 
hojond the fourth degree sliall be no 
cause of challenge on a jury.” II. H. 
c. 4. These laws were for many \ears 
of little avail, so far at least as they were 
meant to extend beyond the pale. Spen- 
ser's State of Ireland, p. 384. et post. 


* J.eland, ii. 17rt. 1H4, 
f I.el.uK*, li. IH<). ‘Jll. field P. and 
iM. e. 1. 8c 2. Miath had been divided 
into two sillies, by separating the western 
part. 3 1 II. S. c. I. “ Forasmuch as 
the shire of .'Metlie is great and large 
in circuit, and the west part thereof 
laid about or beset witli divers of the 
king’s rebels,” Baron Finglas says, 
“ Half Meath has not obeyed the* king’s 
laws these one hundred years or more.” 
Breviate of Ireland, apud Harris, p. 
8 .^. 
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that people to seek the English constitution, which, at least 
in theory, was entirely accorded Jto their country, and to 
press with spontaneous homage round the throne of Eliza- 
beth. But this was not the interest of their ambitious chief- 
tains, whether of Irish or English descent, of a Slanes 
O^Neil, an earl of Tyrone, an earl of Desmond, Their 
influence was irresistible among a nation ardently sensible to 
the attachments of clanship, averse to innovation, and accus- 
tomed to dread and hate a government that was chiefly 
known by its severities. • But the unhaj)py alienation of Ire- 
land from its allegiance in part of the queen’s reign would 
probaldy not liave been so comph'te, or at least led to such 
permanent mischiefs, if the ancient national animosities had 
not been exasp(‘rated by the still !nor(* invincible prejudices of 
religion. 

Henry VIII. had no sooner prevailed on the lords and 
ucKistancr <‘ommons of England to renounce their spiritual 
\a’ouup< obedi(*nce to the Homan s(‘e, and to a(‘knowledge his 
”'‘‘cy (jvYij su])remacy, than, as a natural consequence, lie 
proceeded to establisli it in Ireland. In the former instance, 
many of his subjects, and even his clergy, were sccietly at- 
tached to the piinciples of the Heformation ; as many otheis 
were jealous of ecch'siastical wealth, or eager to possess it. 
But in Ireland the reformers had made no progress ; it had 
been among tlie eflects of the pernicious vepaiation of the two 
races, that the Itish priests had little intercourse with their 
bishops, who were nominated by the king, so that their 
synods are commonly recited to hav(‘ been holden infh' 
jlm/licos; the bishops themselves were sometimes intruded 
l)y violence, more often dispossessed by it ; a total ignorance 
and neglect prevailed in the church ; and it is even found 
impossible to recover the succession of names in some sees.* 
In a nation so ill predisposed, it w\as difficult to bring about 
a compliance with the king’s demand of abjuring their re- 
ligion ; ignorant, but not indiflerent, the clergy, with Cromer 
the primate at their head, and most of the lords and com- 
mons, in a parliament held at Dublin in 1536, resisted the 
act of supremacy ; which was nevertheless ultimately carried 


• I.elAnd, ii 158. 
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by the force of g^overnment.* Its enemies continued to with- 
stand the new schemes of reformation, more especially in the 
next reign, when they went altogether to subvert the ancient 
faith. As it appeared dangerous to summon a parliament, 
the English liturgy was ordered by a royal proclamation ; but 
Dowdall, the new primate, as stubborn an adherent of the 
Romish church as his predtTessor, with most of the other 
bishops and clergy, refuse<l obedience ; and the Reformation 
was never legally established in the short reign of Edward, t 
His eldest sister’s accession reversed of c<nirse what had been 
done, and restored trainpiillity in ec<*leslastical matters ; fur 
the protestants w^ne too few to be worth ])ers<*cutio1i, nor 
were ev(*n those niolcvsted who tied to Ireland from the fires 
of Smithfieltl. 

Anoth<»r scene of revolution ensued in a very few years. 
Idizaheth, having fixed the protestant church on a vrotc,unt 
stable basis, in bhigland, sent over the earl of Sussex 
to hold an Irish parliament in 15()(). The dispo- 
sition of such an assembly might be presumed hostile to the 
project(‘d reformations; but, contrary to what had occurred 
on this side of the channel, though the pecjrs W(*re almost 
uniformly for the old religion, a large miijority of the bishops 
are said to have veered round with the times, and suj)ported, 
at least by conformity and ac<pjiescence, tin* creed of the 
bhiiilish court. Jn the hous(* of commons pains had been 
taken to seVure a majority ; ten oidy out of twenty counties, 
which had at that time been formed, received the unit of 


• [Leland, ii. 16'5. An net in this 
)cnr, reciting that “proctors of the 
elergj have been used and accustomed 
to he summoned anct warned to he at 
parliament, which wete never by the 
order of the law, usage, custom, or 
otherwise, any member or parcel of the 
whole body of the parliaincmt, nor have 
had of right any voice or suffrage in the 
same, l)ut only to he there as councillors 
and assistants to the samo,”^nd proceed- 
ing to admit, that these proctors “ liavc 
usually been privy and consulted about 
laws,” asserts and enacts, that they have 
no right, as they “ temorariously pre- 
sume, and usurpedly take on themselves, 
to be parcel of the body, in manner claim- 
ing, that without their assents nothing 


can be enacted at ony parliament within 
this land ” Irish Statutes, 28 II. 8. 
c. 12. This is followed by c. 18., enact- 
ing the oath of supremacy; the refuwil 
of wliich, by any pel son holding an office 
temporal or hpintunl, is made treason. 
Sec CiiUicrt’s ’I’reatise of the Exchequer, 
p. .'58. , for the proctors of the clergy as- 
sisting in parliament. — 184.'?,] 

f [The famous Uall was made bishop 
of Ossory, and insisted on being conse- 
crated according to the ])rotestant form, 
though not established. He lived in a 
]>erpotual state of annoyance, brought on 
in great measure by his rash zeal. Ice- 
land, ii. 202. At the accession of Mary, 
those of the clergy who had taken wives 
were ejected • 207. — 1 845. ] 
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summons; and the number of seventy-six representatives of 
the Anglo-Irish people was made up by the towns, many of 
them under the influence of the crown, some perhaps contain- 
ing a mixture of protestaiit population. The English laws 
of supremacy and uniformity were enacted in nearly the same 
words ; and thus the common prayer was at once set up 
instead of the mass, but with a singular reservation, that in 
those parts of the country where the minister had no know- 
ledge of the English language, he might read the service in 
Latin. All subjects were bound to attend the public worship 
of the church, and every other was iriterdicted.* 

There were doubtless three arguments in favour of this 
compulsory establishment of the protestant cliurch, which must 
have appeared so conclusive to Elizabeth and her council, that 
no one in that age could have disputed them without in- 
curring, among other hazards, that of being accounted a lover 
of unreasonable ])aradoxes. The first was, that the protestant 
religion being true, it was the Cjiieen's duty to take care that 
her subjects should follow no other ; the second, that, being 
an absolute monaicli, or something like it, and a very ^\ise 
princess, she liad a Ix'tter right to order what doctrine they 
should believe, than they could have fo choose for themselves; 
the third, that Ireland being as a handmaid, and a con- 
(piered country, must wait, in all important matters, on the 
pleasure of the greater Kland, and he accommodated to its 
revolutions. And, as it was natural that the queen and her 
advisers should not reject maxims which all the rest of the 
world entertained, merely because* they were advantageous 
to themselves, w^e need not perhaps be very acrimonious in 
censuring the laws whereon the church of Ireland is founded. 
But it is still eejually true that they involve a- principle essen- 
tially unjust, and that they have enormously aggravated, both 
in the age of Elizabeth and long afterwards, the calamities 
and the disalFection of Ireland. An ecclesiastical establish- 
ment, that is, the endowment and privileges of a particular 
religious society, can have no advantages (relatively at least 
to the community where it exists) but its tendency to 
promote in that community good order and virtue, religious 


* Letand, 2S4. Irish Statutes, 2 Eliz. 
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knowledge and edification. But, to accomplish this end in 
any satisfactory manner, it must be their church, and not 
tliut merely of the government ; it should exist for the people, 
and in the people, and with the people. This indeed is so 
manifest, that the government of Elizabeth never contemplated 
the separation of a great majority as licensed dissidents from 
the ordinances established for their instruction. It was un- 
doubtedly presumed, as it was in bhigland, that the church 
and commonwealth, a(‘conling t(» lloolcer’s language, were to 
be two denominations (»f the same society; and that every man 
in Ireland who appertained to the one ought to etnbrace, and 
in due season would embrace, the communion of th(‘ oth<*r. 
There might be ignorance, there might be obstinacy, there 
might be feebleness of conscience for a time ; and perhaps some 
connivance would be shewn to these; hut that tlie ])rejudices 
of a majority should ultimately prevail so as to determine the 
natimial faith, that it should even obtain a legitimate indul- 
g<*nce for its own mode of worship, was al>ominable before 
(iod, and incompatible with the sovereign authority. 

This sort of reasoning, half bigotry, half despotism, was 
nowhere so preposterously displayed as in liadand. 

'Fbe numerical majority is not always to be ascer- 
tained with certainty ; and som(» regaial may fairly, or rather 
necessarily, be had to rank, to knowledge, to conc(*ntration. 
But in that island, the dis(‘iples of tin* Beformation wa*re in 
the most iin:onsiderabl(‘ ))ro])ortion among the Anglo-Irish 
C(Jony, as well as among the native's ; their church was a 
g(Wernnn*iit witliout subjeM'ts, a college of shepherds without 
sheep. I am persuaded that this was not intended nor ex- 
pected to he a permanent condition ; but such were the diffi- 
culties which the state of that unhappy nation j)res(*nted, or 
such th(* negligence of its ruh'rs, that scarce any pains were 
taken in the age of Elizabeth, nor indeed in subse(|uent ages, 
to win the people’s conviction, or to era<licate tlieir supersti- 
tions, except by penal statutes and tlie sword. The Irish 
language was universally spoken without the pale ; it had 
even made great j)rogress within it ; the clergy w ere princi- 
pally of that nation ; yet no translation of the Scriptures, the 
chief means througli which the Reformation had i)een ellected 
in England and Germany, nor even of the regular liturgy, 

VOL. II. M M 
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was made into that tongue; nor was it possible, perhaps, 
that any popular instruction should be carried far in Elizabeth*s 
reign, either by public authority, or by the ministrations of 
the reformed clergy. Yet neither among the Welsh nor the 
Scots Highlanders, though Celtic tribes, and not much better 
in civility of life at that time than the Irish, was the ancient 
religion long able to withstand the sedulous preachers of 
reformation. 

It is evident from the history of Elizabeth’s reign, that the 
HebeiHonsof forcible disj)ossession of the catholic clergy, and tlieir 
her reign, conscquetit activity ill deluding a people too open at 
all times to their counsels, aggravated the rebellious spirit of 
the Irish, and rendered their obedience to the law more 
unattainable. But, even independently of this motive, the 
Desmonds and Tyrones would have tried, as they did, the 
chances of insurrection, rather than abdicate their unlicensed 
but ancient chieftainship. It must be admitted that, if they 
were faithless in promises of loyalty, the crown’s representa- 
tives in Ireland set no good example ; and, when they saw 
the spoliations of projierty by violence or pretext of law, the 
sudden* executions on alleged treasons, thebreaclies of treaty, 
sometimes even the assassinations, by which a despotic policy 
went onward in its work of subjugation, they did but play 
the usual game of barbarians in opposing craft and perhdy, 
rather more gross perhaps and notorious, to the same engines 
of a dissembling government.* Yet if we can put any trust 


* Leland gi\es several Instances of 
breach of faitli m the government. A 
little tract, called a Brief Declaration of 
the Government of Ireland, vrritten by 
captain Lee, in 1591, and published in 
Desiderata Curiosa Hibtrnica, \ol. i., 
censures the two last deputies (Grey and 
Fitxwilliams) for their ill usage of the 
Irish, and unfolds the despotic character 
of the English government. “ 'Hie cause 
they (the lords of the north) have to 
stand upon those terms, and to seek for 
better assurance, is the harsh practices 
used against others, by those who have 
been placed in authority to protect men 
for your majesty's service, which they 
have greatly abused in this sort. They 
have draw^U unto them by protection three 
or four hundred of the country people, 


under coh)ur to do your majesty seriHo(‘. 
and brought them to a place of meeting, 
wheic )uur gariison soldieis were ap- 
pointed to be, who have there most dis- 
honourably put them all to the sword ; 
and this hath been by the consent aiul 
practice of the lord deputy for the time 
being. If this he a good course to draw 
those savage people to the state to do 
your majesty service, and not rather to 
enforce them to stand on their guard, 
1 leave to your majesty.” P. 90. He 
goes on to enumerate more cases of 
hardship and tyranny ; many being ar- 
raigned and convicted of treason on sliglit 
evidence ; many assaulted and killed by 
the sheiiffs on commissions of rebellion ; 
others imprisoned and kept in irons ; 
among others, a youth, the heir of a great 
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in our own testimonies, the great families were, by mismanage- 
ment and dissension, the curse of their vassals. Sir Henry 
Sidney represents to the queen, in J5()7, the wretched con- , 
ditiou of the southern and western counties in the vast 
tories of the earls of Ormond, Desmond, and Clanricarde.* 

“ An unmeasurable tract,” he says, “ is now waste and un- 
inhabited, wliich of late years was well tilled and pa;^turjed.” 
“ A more pleasant nor a more d<‘solate land I never saw tl^ 
from Youghall to Limerick.”! “ So far hath that policy, -or 
rather lack of policy, in keeping dissension among them p^- 
vailed, as now, albeit all that are alive would become 
and live in quiet, yet are there not left alive in those two 
))rovinces the twentieth person necessary to inhabit the same.”t 
\V*t this was but the first scene of calamity. After the rebel- 
li(»n of the last earl of Desmond, the counties of (^ork apd 
Kerry, his ample patrimony, were so wasted by war and 
military executions, and famine and pestilence, that, accord- 
ing to a (‘ontcmporary write*!*, wlio expresses the truth with 
hyperl)(»lical energy, “ the land itself, which before those 
wai s was ])opul(H!s, well inlial>ited, and rich in all the good 
hlcNsings of (fod, being plent(*ons of corn, full of cattle, well 
stored with fruit and sundry other good commodities, is now 
become waste and barren, yielding no fruits, the pastures no 
cattle, the hi'lds no corn, tin* air no birds, tin* seas, though 
full of lish, yet to them yielding nothing. J'inally, Ctery 


oOitf. He certaitily praises 'I’vrone 
than, from svihsrrjueot f\ents, wc 
shotiKl think just, whldi may he tliouglit 
to tlirow .some sM.s|)icion on his own 
lovahy ; yet lie .seems to have he<*u a 
protestant, anti in I5!)4 the views of 
"i'yroiie were ambiguous, so that captain 
Lee may have l>een deceived. 

• Sidney Papers, i. ‘JO. [This is in a 
lung report to tlie queen, which contains 
an interesting view of the state of the 
country during its transition from Irish 
to English law. Athcnry, he says, had 
once 300 good householders, and in his 
own recollection twenty, who are re- 
duced to fo\ir, and those potw. It liad 
been mixed by the Cianiicardes. But, 

“ as touching all Leinster and Meath, I 
dare affirm on my credit unto your ma- 
jesty, as well for the English pale, and 

M M 


the justice thereof, it was never in the 
niimmy of the oldest man that now 
livclh ill greater quiet and obedieiiee.” — 

1 J * 

I Id. 31 

J Sidney Papers, 1. 39. Spenser de- 
cants on tlie lawless violence of the SU- 
juiior Irish; and imputes, 1 believe with 
much justice, a great part of their crimes 
to his own brethren, if they might claim 
so proud a title, the hinds: “whomso- 
ever they lind to he most licentious of 
life, most bold and lawless in his doings, 
most dangerous and desperate in all parts 
of disobedience and rebellious disposition, 
him they set up and glorify in their 
rhymes, him they praise to the people, 
and to young men make an example to 
follow.” P. 394. 

2 
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jvay the curse of God was so great, and the land so barren 
both of man and beast, tliat whosoever did travel from the 
pne end unto the other of all Munster, even from Waterford 
the head of Limerick, which is about six-score miles, lie 
should not meet any man, woman, or child, saving in towns 
and cities ; nor yet see any beast but the very wolves, the 
foxes, and other like ravening beasts.”* The severity of 
sir Artliur Grey, at this time deputy, was such that Elizabetli 
was assured he had left little for her to reign over but ashes 
a^d carcasses ; and, though not by any means of too indulgent 
a nature, she was induced to recall hiin.t His successor, 
sir John Perrott, who held the viceroyalty only from 1584 to 
1587, was distinguished for a sense of humanity and justice, 
together with an active zeal for the (‘nforcement of hiw. 
Sheriffs were now appointed for the five counties into which 
Connaught had some yeai s before been parcelled ; and even 
for Ulster, all of which, except Antiim and Down, had 
hitherto been undivided, Jis wx>ll as iingoverned.t Yet even 
this apparently wholesome innovation aggravated at first the 
servitude of the natives, whom the new sheriffs were prone to 
oppress. § Perrott, the best ofHrish governors, soon fell a 
sacrifice to a court intrigue and the (jueen’s jealousy ; and tlK‘ 
remainder of her reign was occupied with almost unc(‘asing 
revolts of the earl of Tyiame, head of the great sect of O’Neil 
in tllster, instigated by Rome and Spain, and endangering, 

I Lcland, 2-17, 20 An act li ul 
passed, 11 Eh/, c. 9., for dividing The 
whole island into shire-giound, appoint- 
ing slu riffs, justices of the pcaec, &e. , 
vshich hovvevei was not completed till 
the time of sir John Ferrott. Iloling- 
shed, p 457. 

§ Leland, 305. Their conduct pro- 
voked an insuircction both in Connaught 
and Ulster. Spenser, who shows always 
a bias towards the most rigorous polity, 
does injustice to Perrott. “He did tread 
down and disgrace all the English, and 
set up and countenance the Irish all that 
he could.” P. 437. This has in all ages 
been the language, when they have been 
placed on an equality, or any thing ap- 
proaching to an equality, with their fel- 
low-subjects. 


• Ilolingshcd, 4W. 
f Leland, 287. Sjicnser’s Account of 
Ireland, p. 430. (vol viii of Todd’s edi- 
tion, 1805). Grey is the Arthcgal of the 
Faery (^uecn, the representative of the 
virtue of justice in that allegorj. attended 
by Talus with his iron flail, which indeed 
was unsparingly employed to crush re- 
bellion. Grey's seventj w'as signalised 
in putting to death seven hundred Spa- 
niards who had surrendered at discretion 
in the fort of Sinerwick, Though this 
might be justified by the strict laws of 
war ( Philip not being a declared enem) ), 
it was one of those extremities which 
justly revolt the common feelings of 
mankind. The queen is said to have been 
itiuch displeased at it. Leland, 283. 
Spenser undertakes the defence of his 
patron Grey. State of Ireland, p. 434. 
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far more than any preceding rebellion, her sovereignty over 
Ireland. 

The old Engliidi of the pale were little more disposed to 
embrace the reformed religion, or to acknowledge the despotic 
principles of a Tudor administration, than the Irish themselves; 
and though they did not join the rebtdlions of those they so 
much hated, the queen’s deputies had sometimes to encounter 
a more legal resistance. A new race of colonists had begun 
to appear in their train, (‘ager for jiossessions, and for the 
rewards of the crown, contemptuous of the natives, whether 
aboriginal or of English (l(‘scent, and in consequence the 
objects of their aversion or jealousy.* Hence in a opno»itio»iin 
parliament summoned by sir Henry Sidney in 
th(‘ first after that which had nductantly establisluHl the pro- 
t(’stant church, a strong country party, as it may be termed, 
was formed in opposition to the crown. They complained 
with much justic<* of the management by which irregular 
returns of members had been made* ; some from towns not in- 
corporated, and which had never possessed the (‘lective right ; 
sonu» s(‘lf-chosen slnnifis and magistrate's ; some mere English 
strang(’rs, returned for places which they had never seen. 
Tile judges, on reference to their opinion, declared the elec- 
tions illegal in the tw o former case's : but confirmeel the non- 
lesidemt burgess(*s, whicli still left a majority for the coujt. 

The Irish patriots, after this preliminary discussion, opposed 
a newv tax upon wanes, anel a lull for the* suspension of Poyn- 
ing’s law\ Hooker, an Englishman, chosen for Athe'iiry, to 
w'liose account we are chiefly inde'bteel for our knowledge of 
these proceeelings, sustained the former in that high tone of a 
prerogative lawyer which aUvays best please'el his mistress. 
“ Her majesty,” he said, “ e>f her own re>yal authority, might 
and may establish the same wathe>ut any of your consents, as 
she liath already done the like in England ; saving of her 
courtesy, it [ileaseth hei^ to have it ptiss with your own con- 
sents by order of law, that she might th(*reby have the better 
trial and assurance of your dutifulness and good-w'ill towards 
her.” This language from a stranger, unusual among a people 
proud of their birthright in the common constitution, and little 


• Lcland, 248 . 
M M 3 
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accustomed even to legitimate obedience, raised such a flame 
that the house was adjourned ; and it was necessary to protect 
the utterer of such doctrines by a guard. The duty on wines, 
laid aside for the time, was carried in a subsequent session 
in the same year ; and several other statutes were enacted, 
which, as they did not affect the pale, may possibly ha^'e 
encountered no opposition. A part of Ulster, forfeited by 
Slanes O’Neil, a rebel almost as formidable in the first years 
of this reign as bis kinsman Tyrone Avas near its conclusion, 
was vested in the crow n ; and some provisions were made 
for the reduction of the whole island into shires. Connaught, 
ill consequence, which had passed for one county, was divided 
into five.* 

In sir Henry vSidney’s second government, which began in 
A Ku 157 (k the nale w’as excited to a more strenuous re- 

Arbltrary » » 1 i • vi ♦ t 

Knll"nry sistuncc, by an attempt to subvert their liberties. Jt 
Sidney. obtain a sum of money for 

the maintenance of the household and of the troops l)y an 
assessment settled between the council and principal inha- 
bitants of each district. This, it was cont(‘nd(‘d by the govern- 
ment, was instead of the contribution of victuals wdiich the 
queen, by her prerogative of purveyance, might claim at a 
fixed rate, much low^r than the current price, t It Avas 
maintained on the other side to be a Amluntjiry benevolence. 
Sidney iioav devised a ]>lan to change it for a cess or perma- 
nent composition for every plough-land, Avithout regard to 
those which claimed exenqitioii from the burdim of purvey- 
ance ; and imposed this new tax by order of council, as suffi- 
ciently Avarran table by the royal jirerogative. The land- 
owmers of the pale renuuistrated against such a violation of 
their franchis(‘s, and avitc met by the usual arguments. 
They appealed to the text of the laws ; the dejmty replied by 
precedents against law. “ H(T nu^esty’s prerogative,” he 
said, ‘‘ is not limited by Magna Charta, nor found in Little- 
ton’s Tenures, nor written in the books of Assizes, but regis- 
tered in the remembrances of her majesty’s exchequer, and 
remains in the rolls of records of the Towner.” t It was 

* Hoiingshed’s Chronicles of Ireland, f Sidney Papers, i. 153. 

342. TItis part is written by Ih>oker t td. 179. 
hunscif Leland, 240. Irish Statutes, 

11 Eliz. 
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proved, according to him, by the most ancient and credible 
records in the realm, that such charges had been imposed 
from time to time, sometimes by the name of cess, sometimes 
by other names, and more often by tlie governor and council, 
with such of the nobility as came on summons, than by par- 
liament. These irregularities did not satisfy the gentry of 
tlie pale, who refused compliance with the demand, and still 
alleged tliat it was contrary both to reason and law to impose 
any charge upon them without parliament or grand council. 
A deputation was sent to England in the name of all the 
subjects of the English j)ale. Sidney was not backward in 
represerjting their behaviour as tlie etlect ol disaflection ; nor 
\vas Elizabeth likely to reecsle, wIhtc hotli her authority and 
her rev(*nue were apparently coneeriusl. But, alter some 
(l(‘nioiistrations of resentiiuuit in committing the delegates to 
the Tower, she took alarm at the clamours ot their country- 
nuni ; and, aware that tlie king ot Spain was ready to throw 
troojis into Ireland, desisted with that prudence which always 
kept her jiassion in command, atavpting a voluntary compo- 
sition for seven years in the ac(*u^tom(*d manner.* 

James 1. ascended the throne with as great advantiiges in 
Ireland as in his other kingdoms. That island 
was already pacilied by th(* submission of Tyroiu* ; 
and all was jireparcd for a final establishment of the English 
power upon the basis of e(pial laws and civilized customs ; a 
reformation which in some resp<’cts the king wtis not ill fitted 
to introduce. His reign is perliaps on the whole the most 
important in the constitutional Instory of Ireland, and that 


* Sklncy Papers, 84. 117, t^c. to 28f). 
nolingslusl. Lclaud, 261. Sidney 

u .IS much disappointed at the queen’s 
want of firmness ; but it was plain liy 
tlie correspondence that VValsingham also 
thought he had gone too far. P, 192. 
The sum required seems to have been 
reasonable, about 200()/. a year from the 
five shires of the pale ; and, if they had 
not been stubborn, he thought all Mun- 
ster also, except the Desmond territories, 
would have submitted to the payment- 
P. 183. “1 have great cause," he 

writes, “ to mistrust the fidelity of the 
greatest number of the pwiple of this 
country’s birth of all degretrs ; they he 
papists, as I may well term them, body 

M M 


and soul. I'or not only in matter of re- 
ligion they be Ifoinisli, but for govern- 
ment they will change, to be under a 
prince of their own superstition. Since 
your highness’ rtugn the papists never 
showed sueli lioldiiess as now they do." 
P. 1 8 1. Tins however hardly tallies with 
what he says afurwards, p. 208. : “ I do 
believe, for far the greatest number of 
the iiihaliitants of the English pale, her 
highness hath ns true ami faithful 8ul>- 
jects as any she hath subject to the 
crown ; ’’ unlcs.s the former jiftssage refer 
efiiefly to those without the pale, who in 
fact were exclusively concerned in the 
rebellions of this reign. 

4 
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from which the present scheme of society in that country is 
chiefly to be deduced.. 

1. The laws of supremacy and uniformity, copied from 
those of England, were incompatible with any exercise of the 
Roman catholic worship, or with the admission of any mem- 
bers of that church into civil trust. It appears indeed that 
they were by no means strictly executed during the queen’s 
reign * ; yet the priests were of course excluded, so far as the 
English authority prevailed, from their churches and benefices; 
the former were chiefly ruined ; the latter fell to protestant 
strangers, or to dfinforming ministers of native birth, dissolute 
and ignorant, as careless to t(‘ach as the people were pre- 
determined not to listen.t The priests, many of them, engaged 


• Leland, ii. 381. 

■f “ The church is now so spoiled,” 
says sir Henry Sidney in 157^1, “as well 
by the ruin of the temples, as the dis- 
sipation and embezzling of the patri- 
mony, and most of all for want of sufli- 
dent ministers, as so deformed and over- 
thrown a clmrcli there is not, I am sure, 
in any region where Christ is protossed.” 
Sidney PajMirs, i 109. In the diocese of 
Meath, being the best inhabited coun- 
try of all the realm, out of 2*2*1 pai ish 
churdies, 105 were impropriate, luviug 
only curates, of wdiom but eighteen could 
speak English, the rest being “lush 
rogues who used to be papists,” fifty- 
two other cliurches had vicars, and hfty- 
two more were in better state than the 
rest, yet far from well. Id. 1 1‘2. Spenser 
gives a bad cliaractcr of the protestant 
clergy, p. 412. [It was chiefly on this 
account, that the university of Dublin 
was founded in 1591. Leland, ii. 319. — 
1845.] 

An act was passed, 12 Eliz. c. 1., for 
erecting free schools in every diocese 
under English masters; the ordmaiy 
paying one tliird of the silary, and the 
dergy tlie rest. Diis however must have 
been nearly impracticable. Another act, 
13 Eli*, c, 4., enables the archbishop, of 
Armagh to grant leases of his lands out 
of the pale for a hundred years, without 
assent of the dean and chapter, to persons 
of English birth, “or of tiio English and 
civil nation, born in this realm of Ire- 
land,” at the rent of 4d. an acre. It re- 
cites the clrapter to be “ except a very 
few of them, both by nation, education. 


and customs, Irish, IiishlyafTectioned, and 
MU, ill hopes of their conformities or .is- 
sent unto any such devices as would tend 
to the placing of any such number of 
tivil people there, to the disadvantage or 
bridling of the Irish.” In these northern 
parts, the English and protestant inter- 
ests had so little influence that the pope 
conferred three bishoprics, Derry, (’lo- 
ghcr and Ilajihoe, throughout the reign 
of Elizabeth. Davis, 251. 1^*131^,11.2^8. 
What IS more remarkalile is, tliat two of 
the‘‘e prelatts were summoned to parlia- 
ment in 158,5 (Id 395.); the first in 
which vsome Irish were returned among 
the commons. 

The reputation of the protestant chiirtli 
continued to be little better in the rtigii 
of Charles I., though its revenues wire 
much improved. Strallord gives the 
clergy a very bad character in writiug^lo 
J.aud. Vol. i. 187. And Burnet’s Lite 
of Bedell, transenbed chiefly from a con- 
temporary memoir, gives a detailed ac- 
count of that bishop's diocese (Kilmore), 
which will take off any surprise that 
might be felt at the slow progress of the 
Reformation. IIc had about fifteen pro- 
testant clergy, but all English, unable to 
speak the tongue of the people, or to 
perform any divine offices, or converse 
witli them, “ which is no small cause of 
the continuance of the people in popery 
still.” P. 47. “ The bishop observed,” say s 
his biographer, “ with much regret, that 
the English had all along neglected the 
Irish as a nation, not only conquered but 
undisciplinable ; and that the clergy had 
scarce considered them as a part of their 
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in a conspiracy with the court of Spain against the queen and 
her successor, and all deeming themselves unjustly and sacri- 
legiously despoiled, kept up the spirit of disalFection, or at 
least of resistance to religious innovation, throughout the 
kingdom.* The accession of James seemed a sort of signal 
for existing off the yoke of heresy ; in Cork, Waterford, and 
other cities, the people, not without consent of the magistrates, 
rose to restore the catholic worship ; they seized the churches, 
ejected the ministers, marched in public processions, and shut 
their gates against the lord deputy, lie soon reduced them 
to obedience ; but almost the whule nation^^as of the same 
faith, and disposed to struggle f<»r a public toleration. Tliis 
was beyond every question their natural right, and as (cer- 
tainly was it the l)est policy of England to liave granted it ; 
hut the king-craft and the priest-craft of the day taught other 
lessons. Priests were ordered by proclamation to uw# apninst 
quit the realm ; the magistrates and chier citizens ©nforetd. 
of Dublin were commitU*^! to prison for refusing to frequent 
the prot(‘stant church. Th(‘ gentry of the pale remonstrated 
at tlie (*ourt of Westminster ; and, though tluiir delegates 
atoned for their self-devot(‘d courage by imprisonment, the 
s(‘cret nuMiacc* of expostulaticui s(*ems to have produced, as 
usual, some effect, in a direction to the lord deputy that he 
should endeavour to conciliate the nrusants by instruction. 
Diese jicnalties of recusancy, from whatever cause, were very 
little enforced, hut the catholics murmured at the oath of 
supnnnacy, which shut them out from every distinction : 
tf’ougli liere again the (execution of the law was sometimes 
mitigated, tli(*y justly thought tlnmiselvx's humiliated, and the 
liberties of tlnnr country endangered, by standing thus at the 
mercy of the crown. And it is plain that even within the pale, 


charge, but had left them wholly into the 
hands of tlunr own priests, without taking 
any other care of them hut the in.ikiii^ 
them pay their tithes- And indetd tluir 
priests tt’ere a strange sort of people, that 
knew generally nothing hut the reading 
their olfiees, which were not s<j ninth as 
understood b> many of them ; and they 
taught the people nothing but the sa>ing 
their paters and aves in Latin.” P. 114. 
Bedell took the pains to learn hiinstlf the 


Irish language ; and though he could not 
spv<tk it, eoinposeil the liist grammar over 
n\ii(leol It, had the common prayer rend 
every Sunday in Irish, circulated cate- 
chisms, ^engaged the clergy to «et up 
schools, ami e^en iindertm^k a translation 
of the (JId Testament, which he would 
ha\e published, hut for the opposition of 
Laud ami Str.ifford. P. 121. 

• Leland,41X 
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the compulsory statutes were at least far better enforced than 
under the queen ; while in those provinces within which the 
law now first began to have its course, the difference was 
still more acutely perceived.* 

2. The first care of the new administration was to perfect 
Kngiishiaw Tcduction of Ireland into a civilized kingdom. 
tTrouiilllift Sheriffs were appointed throughout Ulster ; the ter- 
Ireland fitorial divisioiis of counties and baronies were ex- 
tended to the few districts that still wanted them ; the judges 
of assize went their circuits every where ; the customs of 
tanistry and gavUkind were determined by the com t of king’s 
bench to be void ; the Irish lords surrendered their estates to 
the crown, and received them back by the English tenures of 
knight-service or soccage ; an exact account was taken of the 
lands each of these chieftains possessed, that he might he 
invested with none but those he occupied ; while his tenants, 
exempted from those uncertain Irish exactions, the source of 
their servitude and miseiy, weie obliged only to an annual 
quit-rent, and held their own lands by a free tenure. The 
king’s writ was obeyed, at least in profession, throughout 
Ireland; after four centuiies of lawlessness and misgo\ em- 
inent, a gdlden period was anticipated by the English cuuitieis, 
nor can we hesitate to recognise the intliieiice of enlightened, 
and sometimes of benevolent minds, in the scheme of govcin- 
rnent now carried into etiect.t But two unhappy maxims 


* Leland, 414, &c In a Utter from 
SIX catholic lords of the pale to thi. kinff 
in 161 3, published m Dcsidtrata Curiosa 
llibernica, i 158 , they complain ot the 
oatli of supremacy, which, they sa) had 
not been much im])ostd under the qiucn, 
but was now tor the hrst tune cniorced 
in the remote parts of the country , so 
that the most sufficient gentry were 
excluded from magistracy, and meaner 
persons, if conformable, put instead It 
IS said on the other side, that the laws 
against recusants were very little ip* 
torced, from the difficulty of getting 
juries to present them Id. 359* Carte’s 
Ormond, S3. But this at least shows that 
there was some disposition to moUst the 
catholics on the part of the government, 
and it IS admitted that they were ex- 
cluded fnrm offices, and even ft-om prac- 
tising at the bar, on account ot the oath 


of suprimacy Id 320 , and compire 
the* letter ot six catholic lords with the 
answer of lord deputy and council, in (^ic 
Mine volume 

f Davis’s Reports, iibi supra Disco- 
very of Causes ‘260 Carte’s Life of 
Ormond, i 14 I < land, 418 It had 
long been an object with the English go- 
vernment to extinguish the Irish tcnuies 
and laws Some steps towards it viere 
taken under Henry VIII , but at that 
tune there was too great a repugnance 
among the chiefUiins. In Elizabeth’s in- 
structions to the earl of Sussex on taking 
the government in 1560, it is recom- 
mended that the Irish should surrender 
their esidte*s, and receive grants in tail 
mail, but no greater estate*. Desiderata 
Cunosa Hibermca, i 1 'Ihis would 
have left a reversion in the crown, vrhich 
eould not have been cut off by sufieruig 
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debased their motives, and discredited their policy ; the first, 
tliat none but the true religion, or the state’s religion, could 
be siilfered to exist in the eye of the law ; the second, that 
no pretext could be too harsh or iniquitous to exclude men 
of a dift'erent race or erroneous faith from their possessions. 

8. The suppression of Shines O’Neil’s revolt 'in 1567 
seems to have suggested the thought, or afforded setumenti 
the means, of perfecting the conquest of Ireland by rnMunitiV. 
tlu‘ same methods that liad been used to commence other pam. 
it, an extensive jdantation of English colonists. The Jaw of 
forfeiture came in very conveniently to Afrther this great 
scheme of policy. O’lS^ul was attainted in the parliament of 
15(i<); the territories which acknowledged him as chieftain, 
comprising a large part of Down and Antrim, were vested 
in the crown ; and a natural son of sir Thomas Smith, 
secretary of state, who is said to have projected this settle- 
nnmt, uas sent with a body of English to take possession of 
the lands thus ju'csumed in law to Ih‘ vacant. This expe- 
dition however failed of success ; the native occupants not 
acipiiescing in this doctrine of onr lawyers.* lJut fresh ad- 
venturers settled in different parts of Ireland ; and particu- 
larly after the earl of Desmond’s rehellion in 1588, whose 
forf(‘iture was n'ckoned at 571^,6^28 Irish acres, though it 
secMiis prohahle that this is meue than double th(‘ actual con- 
fiscatioFi.t "Diese lands in the count i(*s of (^ork and Kerry, 
l(*t’t alm(>st dc'-olatc by (he o|)pressiou of the (leraldirnvs them- 
scl\'(‘s, and the hir giH'atcr crucify of the government in sub- 
duing them, wen* parcelled out among baiglisli undertakers 
at low rents, hut on condition of planting eighty-six families 


a rt'covfry. Ihit as those wlio !»ckl hy 
Irish tenure h nl J)roh.^hly no riglU to 
alienate their lanrls, they had little cause 
to coaijilain. An act in 1‘2 Kliz. 

c. I , reciting the greater pait of the 
Irish to ha\e petitioneri for leave to sur- 
render their lands, authorises the deputy, 
hy ad\lce of the privy council, to grant 
letters patent to the Irish and degenerate 
English, yielding certain reservations to 
the (juecn. .Sidney mentions in several 
of his letters, that the Irish were ready 
to surrender their lands. Vol. i. 94. 
105. 1C5. 

'riie act 1 1 Jac. 1 . c. j. repeaU divers 


st.Uutes that treat the liish as enemies, 
s(»me of which have been mentioned 
above. It makes all the king’s subjects 
under his protection to live hy the same 
law. .Some vestiges of the old distinc- 
tions remained in the statute-book, And 
wt‘re eradic.ited in Straflord’s parliament. 
10 & 11 (’ar. 1. c. f). 

* Eeland, ii. 2,54. 

t See a note in Eeland, ii. 302. Tlie 
truth seitns to be, that in this, as in 
other Irish forfeitures, a large part was 
restored to the tenants of the attainted 
parties. 
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on an estate of 12,000 acres ; and in like proportion for 
smaller possessions. None of the native Irish were to be 
admitted as tenants ; but neither this nor the other con- 
ditions were strictly observed by the undertakers, and the 
colony suffered alike by their rapacity and their neglect.* 
The oldest of the second race of English families in Ireland 
are found among the descendants of these Munster colonists. 
We find among them also some distinguished names, that 
have left no memorial in their posterity ; sir Walter Raleigh, 
who here laid the foundation of his transitory success, and 
one not less in glory, and hardly less in misfortune, Edmund 
Spenser. In a country house once belonging to the Des- 
monds, on the banks of the Mulla, near Doneraile, the first 
three books of the Faery Queen were written ; and here too 
the poet awoke to the sad realities of life, and has left us, 
in his Account of the State of Ireland, the most full and 
authentic document that illustrates its condition. This trea- 
tise abounds with judicious observations ; but ^\ e regret the 
disposition to recommend an extreme severity in dealing 
with the native Irish, which ill becomes the sweetness of 
his muse. 

The two great native chieftains of the north, the earls of 
Tyrone and Tyrconnel, a few years after the king’s accession, 
(‘iigaged, or were charged with having engaged, in some new 
conspiracy, and, flying fnun justice, were attainted of treason. 
Five hundred thousand acres in Ulster were thus forfeited to 
the crowm ; and on this was laid the foundation of that great 
(‘olony, which has rendered that province, from being the 
seat of the wildest natives, the most flourishing, the most 
protestant, and the most enlightened part of Ireland. This 
plantation, though projected no doubt by the king and by 
lord Bacon, was chiefly earned into effect by the lord d(‘puty, 
sir Arthur Chichester, a man of great capacity, judgment, 
and prudence. He caused surveys to be taken of the several 
counties, fixed upon proper places for building castles or 
founding towns, and advised that the lands should be as- 
signed, partly to English or Scots undertakers, ])artly to 
servitors of the crown, as they were called, men who had 


• Ldand, li 301 . 
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possessed civil or military offices in Ireland, partly to the old 
Irish, even some of those wlio had been concerned in Ty- 
rone’s rebellion. These and their tenants were exempted 
from tlie oath of supremacy imposed on the new planters. 
From a sense of the error committed in the queen’s time 
by granting^ vast tracts to single persons, the lands were 
distributed in three classes, of ^()00, 1500, and 1000 En- 
glish acres; and in every county one half of the assignments 
was to the smallest, the rest to the other two classes. Those 
who received i^OOO acres were bound within four years to 
build a castle and bawn, or strong wurt-yard ; the second 
class within two years to build a stone or brick house with a 
bawn ; the third class a bawn only. The first were to plant 
on their lands within thr(‘e yeais forty-eight able men, 
eighteen years old or upwards, born in England or the inland 
parts of Scotland ; tin? others to do the same in proportion 
to their estates. All the grantees were to leside within five 
years, in p(‘rson or by approved agents, and to keep suffi- 
ci(‘nt store of arms; they were not to alienate their lands 
uitliout the king’s licence, nor to let them for less than 
twenty-one years; their tenants wer(» to live in houses built 
in the Ijiiglish maimer, and not disj)ersed, but in villages. 
The natives ludd their lands by the same conditions, except 
that of building fortified bouses; but they were bound to 
take no Irish exactions from their tenants, nor to sufl'er 
the practice of wandering with their cattle from place to 
place. In this manner were these escheated lands of Ulster 
divided among a hundred and four English and Scots 
undertakers, fifty-six servitors, and two hundred and eighty- 
six natives. All lands which through the late anarchy 
and change of religion had been lost to the church were 
restored; and some further provision was made for the 
beneficed clergy. Chichester, as was just, received an 
allotment in a far ampler measure than the common servants 
of the crown.* 

This noble design was not altogether completed according 


* Carte’s Life* of Ormond, i. 15. Le- important and interesting narrative . also 
land, A29. Fanner’s ('lironicle of sir vol. ii. of the same collection, 37, 
Arthur Chichester's government in De- Bacon’s Works, i. 657. 

.siderata Curiosa Hibernica, i. 32. ; an 
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to the platform. The native Irish, to whom some regard 
was shown by these regulations, were less equitably 
attending dealt with by the colonists, and by those other ad* 
venturers whom England continually sent forth to 
enrich themselves and maintain her sovereignty. Pretexts 
were sought to establish the crown’s title over the pos- 
sessions of the Irish ; they weie assailed through a law 
which they had but just adopted, and of which they knew 
nothing, by the claims of a litigious and encroaching pre- 
rogative, against which no prescription could avail, nor any 
plea of fairness and equity obtain favour in the sight of 
English-born judges. Thus, in the King’s and Queen’s 
counties, and in those of Leitrim, Longford, and Westmeath, 
385,000 acres were adjudged to the crown, and 66,000 
in that of Wicklow. The greater part was indeed regranted 
to the native owneis on a permanent tenure; and some 
apology might found for this harsh act of power in 
the means it gave of civilising those central regions, always 
the shelter of rebels and robbers; yet this did not take 
oflf the sense of forcible spoliation, which every foreign 
tyranny renders so intolerable. Surienders were extorted 
by menaces; juries refusing to find the crown’s title weie 
fined by the council ; many were dispossessed without any 
compensation, and sometimes by gross perjury, sometimes 
by barbarous cruelty. It is said tliat in the county of Long- 
ford tlie Irish had scarcely one third of their former posses- 
sions assigned to them, out of three fourths which had been 
intended by the king. Those who had been most faithfJ, 
those even who had conformed to the protestant church, weie 
little better treated than the rest. . Hence, though in many 
new plantations great signs of improvement were perceptible, 
though trade and tillage increased, and towns were built, a 
secret rankling for those injuries was at the heart of Ire- 
land; and in these two leading gtievances, the penal laws 
against recusants, and the inquisition into defective titles, we 
trace, beyond a shadow of doubt, the primary source of the 
rebellion in 1641.* 


* Leland, 437. 465. Carte’s Ormond, another treatise published in this collec- 
22. Desiderata Curiosa Hibernica, 238. tion, entitled a Discourse on the State of 
243. 378. et alibi; u. 37. et post In Ireland, 1614, an approaching rebellion 
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4. Before the rei^R of James, Ireland had been regarded 
either as a conquered country, or as a mere colony of English, 
according to the persons or the provinces which were in 
question. The whole island now took a common character, 
that of a subordinate kingdom, inseparable from the English 
crown, and dependent also, at least as was taken for granted 
by our lawyers, on the English legislature; but governed 
after the model of our constitution, by nearly the same laws, 
and claiming entirely the same liberties. It was a natural 
consequence that an Irish parliament should represent, or 
affect to represent, every part of the kingdom. None 
of Irish blood had ever sat, either lords or com- ofTrii” 
inoners, till near the end of Henry VlII.’s reign. 

The representation of the twelve counties, into wliich Munster 
and part of Leinster were divided, and of a few towns, which 
existed in the reign of Edward HI., if not later, was reduced 
by the defection of so many English familiois to the limits of 
the four shires of the pale.* The old counties, when they 
returned to their allegiance unde*r Henry VUl., and those 
afterwards formed by Mary and* bLlizabeth, increased the 
number of the commons ; though in that of fis has 

been mentioned, the writs for some of them were arbitrarily 
withheld. The two queens did not neglect to create new 


is remarkably predicted. *• I'bc next re- 
bellion, wbejisfe>er it shall happen, doth 
threaten more danj^er to the state than 
any that hath preceded; ami my reasons 
are these : 1. They have the same bodies 
tb.*y ever bad ; and therein they have 
and had advanta}i;e over ns. 2. From 
their infancies they have been and are 
exercised in the use of arms. The 
realm, by reason of lonf^ peace, was never 
so full of youth as at this present. 4. That 
they arc better soldiers than heretofore, 
their continual employments in the w.irs 
abroad assure us ; and they do conceive 
that their men are better than ours. 
5. That they arc more politic, and able 
to manage rebellion with more judgment 
and dexterity than their elders, their ex- 
perience and education arc sufficient. 
G. They will give the first blow ; which 
is very advantageous to them that will 
give it. 7. The quarrel for which they 
rebel will be under the veil of religion 
and liberty, than which nothing is es- 


teemed so precious in the hearts of men. 
8. And lastly, their union is such, as not 
only the old English disj)erscd abroad in 
all parts of the realm, but the inhabitants 
of the pale cities and towns, are as a)>t to 
take arms against us, which no precedent 
time hath ever seen, as tlie ancient Irish.” 
Vol. i. 4V2, “ 1 think that little doubt 

is to be made, but that the modern En- 
glish ami Scotch would in an instant be 
massacred in their houses." P. 43S. This 
rebellion the author expected to In* 
brought about by a league with Spain, 
and with aid from France. 

• 'File famous pari lament of Kilkenny, 
in 1 ‘567, is said to have been very nu- 
merously attended. Lei and, i. .319. We 
find indeed an act, 10 H. 7. C. 23., an- 
nulling what vtMs done in a preceding 
parliament, for this reason, among others, 
that the writs had not been sent to all 
the shires, but to four only. Yet it ap- 
pears that the writs would not have been 
ol>eyeJ in that age. 
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boroughs, in order to balance the more independent repre- 
sentatives of the old Anglo-Irish families by the English re- 
tainers of the court. Yet it is said that^in seventeen coun- 
ties out of thirty-two, into which Ireland was finally parcelled, 
there was no town that returned burgesses to parliament before 
the reign of James L, and the whole number in the rest was 
but about thirty.* He created at once forty new boroughs, 
or possibly rather more ; for the number of the commons, 
in l6l3, appears to have been 232. t It was several times 
afterwards augmented, and reached its complement of 300 
in 1692 . J These grants of the elective franchise were made, 
not indeed improvidently, but with very sinister intents 
towards the freedom of parliament; two thirds of an Irish 
house of commons, as it stood in the eighteenth century, being 
returned vvith the mere farce of election by wretched tenants 
of the aristocracy. 

The province of Connaught, with the adjoining county of 
Clare, was still free from the intrusion of English colonists. 
The Irish had complied, both under Elizabeth and James, 
with the usual conditions of surrendei ing tlieir estates to the 
crown in order to receive them back by a legal tenure. But, 
as these grants, by some negligence, had not been duly en- 
rolled in chancery (though the proprietors had paid large 
fees for that security), the council were not ashamed to sug- 
gest, or the king to adopt, an iniquitous scheme of declaring 
the whole country forfeited, in older to form anotBer planta- 
tion as extensive as that of Ulster. The remonstrances of 


* Speech of sir John Davis (161 2), on 
the parliamentary constitution of Ireland, 
in Appendix to Lcland, vol. li. p. 490., 
with the latter’s ol)servations on it. 
Carte’s Ormond, i. 18. Lord Mount- 
morres’s Hist, of Irish Parliament. 

t In the letter of the lords of the pale 
to king James above mentioned, they ex- 
press their apprehension that the electing 
so many insignificant places to the rank 
of boroughs was with the view of bring- 
ing on fielh penal laws in religion; 
“ and so the general scope and institution 
of parliament frustrated ; they being or- 
dained for the assurance of the subjects 
not to be ’pressed with any new edicts or 
laws, but such as should pass with their 


general consents and approbations.” 
P. 158* The king’s mode of replying to 
this constitutional language was charac- 
teristic. “ What is It to you whether I 
make many or few boroughs ? My coun- 
cil may consider the fitness, if I require 
it. But what if I had created 40 noble- 
men and 400 boroughs ? The more the 
merrier, the fewer the better cheer.” De- 
sid. Cur. Hill. 308. 

I Mountmorres, i. 166, The whole 
number of peers in 1634 was 122, and 
those present in parliament that year 
were 66. They had the privilege not 
only of voting, but even protesting by 
proxy ; and those who sent none were 
sometimes fined. Id. vol. i. 316, 
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those whom such a project threatened put a present stop to 
it ; and Charles, on ascending the throne, found it better to 
hear the proposals of his Irish subjects for a composition. 
After some time it was agreed between the court i. 
and the Irish Jigents in London, that the kingdom 
should voluntarily contribute 120,00(V. in three 
years by equal payments, in return for certain graces, ns 
they were called, which the king was to bestow, lliese 
went to secure the subject’s^ title to his lands against the 
crown after sixty years* possession, and gave the people of 
Connaught leave to enrol their grants, relieving also the 
settlers in Ulster or otlier places from the jienalties they had 
incurred by similar neglect. The abuses of the couiicil- 
cliamber in metldling with privat(‘ causes, the oppicssiou of 
the couit of wards, the en<*roachm(*nts of military authority, 
and excesses of the solditu's, w(‘ie resti allied, A free trade 
with the king’s dominions or those of friendly powers was 
admitted. Tin* reensants were allowed to sue for livery of 
their esUites in the court of W'aids, and to practise in courts 
ot law, on taking an oath of mere all(*giane(* instead of that 
of supieiiKicy. Unlawful exactions and severities of the 
clergy were prohibited. These reformations of unqnestion- 
ahl<‘ and intolerable evils, as beneficMal as those contained 
nearly at the same moment in the IVtitioii of Right, woidd 
have saved Ireland long agi*s of ealamity, if they had been 
as faithfully completed as they s«‘emed to be graciously con- 
ceded. Rut ('harles I, emulated, on this occasion, i)<. snot 
tine most perfidious tyrants. It had been piomised tiKiu"” 
by an article in ^Jlese graces, that a parliament should be 
held to confirm them. Writs of summons W(‘re accordingly 
issued by the k>id deputy ; hut with no consideration of that 
fundamental rule established by Poyning’s law, that no 
parliament should be held in Ii eland until the king’s licence 
be obtained. This irregularity was of cemrse discovered iit 
England, and the writs of summons declared to be void. 
It would have l>een easy to remedy this mistJike, if such 
it were, by proceeding in the regular course with a royal 
licence. But this was withheld ; no parliament was called 
for a considerable time ; and, when the three years had 
elapsed during which the voluntary contribution had been 
VOL. n. , N N 
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payable, the king threatened to strmten his graces, if it were 
not renewed.* 

He bad now placed in the vice-royalty of Ireland tliat 
Adroini.- star of exceeding brightness, but sinister influence, 
ffiffSrd. the willing and able instrument of despotic power, 
lord Strafl'ord. In his eyes the country he governed be- 
longed to the crown by right of conquest; neither the original 
natives, nor even the descendants of the conquerors them- 
selves, possessing any privileges which could interfere with 
its sovereignty. He found two parties extremely jealous of 
each other, yet each loth to recognise an absolute prerogative, 
and thus in some measure having a common cause. The 
protestants, not a little from bigotry, but far more from a 
persuasion that they held their estates on the tenure of a 
rigid religious monopoly, could not endure to hear of a to- 
leration of popery, wliich, though originally demanded, was 
not even mentioned in the king’s graces ; and disapproved 
the indulgence shown by those graces to recusants, wdiicli is 
said to have been followed by an impolitic ostentation of the 
Romish w^orship.t They objected to a renewal of the con- 
tribution, both as the price of this dangerous tolerance of 
recusancy, and as dehairing the protestant subjects of their 
constitutional right to grant money only in parliament. 
Wentw^orth, liowever, insisted upon its payment for another 
year^ at the expiration of wdiich a parliament was to be 
called.f 

* Carte’s Ormond, i, 48. Leland, il. religion, so long as it be without scaml.ii , 
475. et post. , and so indeed \ery inconsiderate, as I 

f Leland, iii. 4. et ]>ost. A vehement conceive, to move m this latter, till That 
protestation of the bishops about this former be fully iptUed, and by that means 
time, with Usher at their head, against the protestant party become by much the 
any connivance at po])ery, is a disgrace to stronger, wdiich in truth I do not } et 
their mcinoiy. It is to be met with m conceive it to bo.” Straff. Letters, ii. V). 
many books. Strafford, lioweser, was far lie says, however, and I believe trulv, 
from any real liberality of sentiment, that no man had been touched for con- 
His abstinence from religious persecution science-sake since he was deputy. Id. 
was intended to be temporary, as the mo- 1 1 2. Every parish, as we find by Bedell’s 
tives wliefeon it w.is founded. “ It will Life, bad its priest and mass-house , in 
be ever far forth of my heart to conceive some places mass was said bi the churches; 
that a conformity in religion is not above the Romish bishops exercised their juns- 
all other tilings principally to be intend- diction, which was fully obeyed; but “the 
cd. For Uftloubtedly till wc be brought priests were grossly ignorant and openly 
all under one form of dlyine service the scandalous, both for d^runkenness and all 
crown is never safe on this side, &c. It sort of lewdness.” P.41. 76. More than 
were too much at once to distemper them ten to one in bis diocese, the county of 
by bringing plantations upon them, and Cavan, were recusants, 
disturbing them in the exercise of their | Some of the council-board having in- 
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The king did not come without reluctance into this last 
measure, hating, as he did, the very name of parliament ; but 
the lord deputy confided in his own energy to make it in- 
noxious and serviceable. They conspirecl together how to 
extort the most from Ireland, and concede the least ; Charles, 
in truth, showing a most selfish indifierence t(» any thing but 
his own revenue, and a most dishonourable unfaithfulness to 
his word.* The parliament met in with a strong 

desire of insisting on the <*9nfirmatioir of the gra(‘es tliey 
had already paid for ; but Wentworth bad so balanced the 
protestant and recnsant parties, employed so skilfully the 
resoui'ces of fair promises and intimidation, that he procured 
six subsidies to be granted before a pr’or'ogatirui, without any 
mutual concession from the crown. t It had been agi*eed that 
a second session should be lield for confirming tlie graces j 
hut in this, as might he expected, the supplies having been 
pi’ovidcd, the rerpiest of both houses that they irnght receive 

timated a doubt of thoir authority to bind let me not prove a Cassandra amongst 
the kingdom, “ I was then put to my last jou, to speak tiutli and not be believed, 
refuge, wliieh uas jdainly to declare tlmt However, s])eak truth 1 will, were I to 
there Mas no necessity which induced me heeome sour enerny for it. Remember 
to take them to counsel in this business, ihoief’ore (hat I (<>11 you, you may easily 
for, rather than fail in so neeessfiry a duty make or mar this parhament. If you pro- 
to my master, I would undertake, upon eeed wi(h respect, sv ithoiif laying clog» 
the i)eril of my head, to Jnake the king’s an<l conditions upon the king, as wise 
army able to subsist, ami to provide for men .nml good sui)|i>els ought to do, you 
itself amongst them, without their help.” shall infallibly set np this parliament 
.Strafford Lettc‘r>, i. tW. tmlneiit to jiostenly, as the veiy basis 

• Id. i. 1H3. " Carte, bl. ami fiuimlation of the greatest happiness 

'J'he protestants, he wrote word, had and prosperity that evei befell this nation, 
a inajonty of eight in the commons. He Rut, if you meet a great king with nar- 
toh? tliem, ‘‘ it WHS ver \ iiuliflerent to bun row ciicliinscribtd hearts, if you will 
what resolution the house might take ; needs be wi‘e and cautious above the 
that there were two ends! he had in view, moon [sic], remember again that I tell 
arul one he would infallibly attain, — either you, you .shall never be able to cast your 
a submission of the people to hi.s majesty’s mists bcfoie tlie eyes ofa di.scerning king; 
just demands, or a just occasion ofhrcacli, you shall be found out ; yonr sons shall 
and either would content the king ; the wish they had been the children of more 
first was undeniably and evidently best believing jiarcnts ; and in a time when 
for them.” Id. i!77,‘J7B. Inbissjieech you look not for it, when it will be too 
to the two hou.ses, he said, “His majesty late for you to help, the sad repentance ot 
expects not to find you muttering, or, to an unadvised heart shall be yours, lasting 
name it more truly, mutinying in corners, honour shall be my master’s.” 

1 am commanded to carry a very watchful I’hese subsidies were reckoned at near 
eye over these private and secret con ven- 4 1 ,0{XV. each, ami were thus ^portioned 
ti'cle-s, to punish the transgression with a Leinster paid (of winch 1000/. 

heavy and severe hand; therefore it be- from the city of Dublin), Muitstcrl 1,000/., 
hoves you to look to it.” Id. 289. Idster 10,0(X)/., Connaught 6,800/. 
“ Finally,” be concludes “ I wish you Mountmorres, ii. 16. 
had a right judgment in all things ; yet 

N N 2 
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the Stipulated reward met with a cold reception ; and ulti- 
mately the most essential articles, those establishing a sixty 
years’ prescription against the crown, and securing the titles 
of proprietors in Clare and Connaught, as well as those 
which relieved the catholics in the court of wards from the 
oath of supremacy, were laid aside. Statutes, on the other 
hand, Avere borrowed from England, especially that of uses, 
which cut off the methods they had hitherto employed for 
evading the law’s severity.* 

Strafford had always determined to execute the project of 
the late reign with respect to the Avestern counties. He 
proceeded to hold an inquisition in each county of Connaught, 
and summoned juries in order to preserve a mockery of 
justice in the midst of tyranny. They were required to find 
the king’s title to all the lands, on such evidence as could be 
found and Avas thought fit to be laid before them ; and Avere 
told that what Avould be best for their own interest would be 
to return such a verdict as th(‘ king desired ; Avhat Avould be 
best for his, to do the contrary; since he was able to establish 
it without their consent, and Avished only to invest them 
graciously with a large part of what they noAv unlawfully 
withheld from him. These menaces had their effect in all 
counties exce[)t that of (ialvvay, Avhere a jury stood out ob- 
stinately against the crown, and being in consequence, as 
well 'as the sheriff', summoned to the castle in Dublin, Avere 
sentenced to an enormous fine. Yet the remonstrances of 
the westeTii pro|)rietors AA^ere so clamorous that no steps Avere 
immediately taken for carrying into effect the designed plmit- 
ation ; and the great revolutions of Scotland and England 
which soon ensued gave another occupation to the mind of 
lord Strafford.! It has never been disputed that a more 
uniform administration of justice in ordinary cases, a stricter 
coercion of outrage, a more extensive commerce, evidenced 
by the augmentation of customs, above all, the foundation of 


• Irish Statutes, 10 Car. 1. c. 1,2, 8, 
&c. Stra||«d Letters!. 279. 312. The 
king expres^y approved the denial of tho 
graces though promised formerly by him- 
self. Id S45. Leland, iii. 20. 

“ I can now say,” Strafford observes, 
(Id. 344.) “ the king is as absolute here 


as any prince in the whole world can be, 
and may still be, if it be not spoiled on 
that side ” 

f Strafford Letters, i. 353. 370. 402. 
442. 451. 454. 473.; ii. 113. 139- 366. 
Leland, iii. 30. 39. Carte, 82. 
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the great linen inanufaeture in Ulster, distinguished the period 
of his government.* But it is equally matiifest that neither 
the reconcilement of parties, nor their aftection to the English 
crown, could be the result of his arbitrary domination ; and 
that, having healed no wound he found, he left others to break 
out after his rejnoval. The despotic violence of this minister 
towards private persons, and tho^e of great eniincuice, is in 
some instances well known by the proceedings on his im- 
peachment, and in otheis is sufficiently familiar by our his- 
torical and biographical lit(*rature. It is indeed leiaarkid^le 
that we find among the objects of bis oppression and insult 
all that most illustrates the contem|K)rary annals of Ireland, 
the venerable li'amint^' of UsIut, the pious iiite‘giity of Bedell, 
tile experienced wisdom ed’ (\>ik, and the eaily virtue* of 
( 1anrie‘arde\ 

The* parliament assemble*el hy Stialhird in KifO b(*gan with 
louel pt of(*ssie)ns e>f gratituele te> the king lor the exeadlent 
governor he* hael apjiointeel e)\er them ; tlu‘y ve)te*d suiisielie's 
to pay a large army raise*el tee se‘r\e against the Scots, anel 
seemeel eager to give e\e‘ry inanite‘statie)n ol ze*alous loyalty, I 
But after their proie>gatie)n, anel eluring the summer of that 
year, as rapid a tendeue*y tee a gre*at r<*vedutie>n he*eMme visible 
as in Euglanel ; (he commons, when the*y me*t again, seemeel 
lie) longer the same* me‘n ; anel, .'dte*i the* lall eif their gr(*at 
vie*e’re>y, they e'oah'seeel with his I’^ngli'sh eaiemie'S to eonsum- 
mate Ids de*struetioii. Hate long smothe*re*el hy fear, Imt in- 
flame^d hy the same e*ause*, broke foith in a re*monstranee of 
tke eommenis pie‘se*nteel tlireuigh a eommittee, n(>t te> the king, 
hut a superieir power, the* lenig parliament e>f kaigland. Ihe 
two houses united to avail the*mselve‘s e>f the* aelvantageous 
momeMit, and to exteirt, as they very justly might, from the 
necessities of Charle*s tliat eenifii matiein of his j)re>mise*s which 
hael been lefuseel in his preespe*i ity. Beitli paities, euitholic as 
well as j)re>testant, acted together in this natieinal cause*, shun- 
ning for the* present to hi mg feirward those (liih*i dices wlnedi 

• It i'»lio>ve%er true that lie (liscoinjf^ed t Ltluul, in 51 StiOfTard himself 

the woollen manufacture, monler to keep (u highly of tl’eir 

the kingdom more dependent, and that sition 
tins was part of his moti>e m promoting 
the other Stratford LetUrs, u 19. 


?( N 3 
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were not the less implacable for being thus deferred. The 
Catalogue of temporal grievances was long enough to produce 
this momentary coalition : it might be groundless in some 
articles, it might be exaggerated in more, it might in many 
be of ancient standing ; but few can pretend to deny that it 
exhibits a true picture of the misgovernment of Ireland at all 
times, but especially under the earl of Straflbrd. The king, 
in May, 1641, consented to the greater part of their demands, 
but unfortunately they were never granted by law.* 

Butuhe disordered condition of his affairs gave encourage- 
ment to hopes far beyond what any parliamentary remon- 
strances could realize ; hopes long cherished when they had 
seemed vain to the world, but such as courage, and bigotry, 
and resentment would never lay aside. The court of Madrid 
had not abandoned its connexion with the disaffected Irish, 
especially of the priesthood ; the son of Tyrone, and many 
followers of that cause, served in its armies ; and there seems 
much reason to believe that in the beginning of 1641 the 
project of insurrection was formed among the expatriated 
Irish, not without the concurrence of Spain, and perhaps of 
Richelieu. t The government had passed from the vigorous 


* Carte’s Ormond, 100. HO. Lcland, 
iii, 54, ct post. Mountmorres, ii. 20. 
A remonstrance of the commons to lord- 
depiity.Wandofiford against various griev- 
ances was presented 7tli November, 1640, 
before lord Strafford had been iinpeaclied. 
Id 39. As to confirming tlie graces, the 
delay, whether it proceeded fiomthe king 
or his. Irish representatives, seems to have 
caused some suspicion. Lord Clanricardc 
mentions the ill consequences that might 
result, in a letter to lord Bristol. Carte’s 
Ormond, iii. 40. 

f Sir Henry Vane communicated to 
the lords justices, by the king’s command, 
March 16'. 1640-41, that advice h id been 
received and confirmed by the ministers 
in Spain anil elsewhere, which “ deserved 
to be seriously considered, and an especial 
care and watchfulness to be bad therein : 
that of late there have passed from Spain 
(and the like may well have been fVom 
other parts) an unspeakable number of 
Irish churchmen for England and Ire- 
land, aiwl some good old soldiers, under 
pretext of asking leave to raise men for 
the king of Spain; whereas, it is ob- 


served among the Irish friars there, a 
whisper was, as if they expected a re- 
bellion in Ireland, and particularly in 
Connaught.” Carte’s Ormond, iil. 30. 
I'his letter, which Carte, seems to have 
taken from a piinted book, is autlienti- 
cated in Clarendon State Papers, ii. 143. 
I have mentioned in another part of this 
work, Chap. VIII., the provocations 
which might have induced the cabinet of 
Madrid to foment disturbances in Charles’s 
dominions. The lords justices arc taxed 
by ('arte with supineness in paying no 
attention to this letter (vol. i. 166.) ; hut 
how lie knew that they paid none seems 
hard to say. 

Another imputation has been thrown 
on the Irish government and on the par- 
liament, for objecting to permit levies to 
be made for the Spanish service out of 
the army raised by Strafford, and dis- 
banded in the spring of 1641, which the 
king had himself proposed. Carte, i. 
1 33. ; and Leland, 82., who follows the 
former implicitly, as he always does 
The event indeed proved that it would 
have been far safer to let those soldiers, 
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hands of Strafford into those of two lords justices, sir William 
Parsons and sir John Borlase, men by no means equal to the 
critical circumstances wherein they were placed, though pos*. 
sibly too severely censured by those who do not look at their 
extraordinary difficulties with sufficient candour. J'he pri- 
mary causes of the rebellion are not to be found in their 
siipineness or misconduct, but in the two great sins of the 
English government ; in the penal laws its to religion which 
pressed on almost the whole ])eople, and in tlie systematic; 
iniquity which despoiled them of their possessions.# TJiey 
could not be expected to miss such an o(‘casion of revolt ; it 
was an hour of revolution, when liberty was won by arms, 
and ancient laws were set at nought ; the very success of 
their worst enemies, the covtmanteis in Scotland, seemed the 
assurance of their own victory, as it was the reproach of their 
submission.* 

The rehellion broke out, as is wt‘11 known, by a sudden 
massacre of the Scots and I'jiglish in Ulst(;r, de- 
signed no doubt by a vindictive and bigoted people 
to extirpate those nices, and, if contemporary authorities tire 
to be credited, falling litth; short of this in its eNccutioii. 
Their evident exaggeration has long been a<•kllov^ J(*(lged ; hut 
possibly the scepticism of later writers has extenuated rather 
too much the horrors of this massacre. t It wtis certainly 


chiefly catholics, enlist under a forcif?n 
banner; but, conshicrin;^ the lon^ con- 
nexion of Spiuti with that party, and, the 
Jifjprchcusion always entertained tiiat the 
disafrc'ctc‘d might aetjuire mdltary ex- 
perience in her service, the objection does 
not seem so very unreasonable. 

• 'I’l»e fullest writer the Irish re- 
bellion is (’arte, in his ]/ife of Otmoini, 
who had the use of a vast collection of 
documents belonging to that noble fa- 
mily ; a selection from which forni-> bis 
thiid volume. Rut he is extremely 
partial against all who leaned to the 
parliamentary or puritan side, and espe- 
cially the lords justices, Tarsons and 
Borhwe; which renders him, to wi> the 
least, a very favourable witness foi the 
catholics. Leland, with much candour 
towards the latter, but a gootl deal of the 
same prejudice against the presbyteriaiis, 
is little more than the echo of Carte. A 

N N 


inoie >jgorous, tlu/iigh levs tdegoni his- 
torian, is Warner, wiiose iinparliality is 
at least eijual to Lelaiid’s, and who nmy 
pel haps, up(*n the whole, be reckoned 
the best modern authority. Mr ,lolm 
'I’emple’s History of hish llehellum, and 
lord ( lanriearde’s Letttrs, with u few 
inoie of less importance, aie xaluubJe 
contempor.iiy testimonies. 

The catholics themselves might hotter 
leave their cause to ('arte and ladand 
than excite prejudices instead of allaying 
them by such a tissue of misrepresent- 
ation and dihingciiuousness as ('urry’s 
Historical Account of the ('ivil Wars in 
Ireland. 

f Sir Jolin Temple reckons the number 
of protestants murdereil, or destroyed in 
some manner, from the breaking out of 
the rebellion in October, 1611, to tbo 
ccsRuliori in September, 16411, at three 
hundred tboutand, an evident and enor. 
4 
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not the crime of the catholics generally nor, perhaps, in the 
other provinces of Ireland are they chargeable with more 
cruelty than their opponents.* Whatever may have been the 


mous exaggeration ; so that the first edi- 
tion being incorrectly printed, and with 
numerals, we might almost suspect a 
cipher to have been added by mistake, 
p. 15. (edit. Mascres ) Clarendon says 
forty or fifty thousand were murdered in 
the first insurrection. Sir William Petty, 
in his Political Anatomy of Ireland, from 
calculations too vague to deserve con- 
fidence, puts the number ina.ssacrcd at 
thirty-seven thousand. Warner has scru- 
tinized the examinations of witnesses, 
taken before a commission appointed in 
and now deposited in the libraiy 
of Trinity College, Dublin ; and, finding 
many of the depositions unsworn, ami 
others founded on liearsay, has thrown 
more doubt than any earlier writer on 
the extent of the massacre. Upon tlic 
whole, he thinks twelve thousand lives of 
proteslaiits the utmost that c#m be al- 
lowofl for the direct or indirect cflects of 
the rebellion, during the two first years, 
except losses in war (Histoiy of Irish 
Rebellion, p.307.), and of these only one 
third by murder. It is to be remarked, 
however, that no distinct accounts could 
be preserved in formal depositions of so 
promiscuous a slaughter, and that the 
very exaggerations show its tremendous 
nature. The UUter colony, a niimeious 
and hr.ive people, were evideiitl) unable 
to make head (or a considerable time 
against the rebels ; which could hardly 
have been, if they had only lost a few 
thousands. It is idle to throw an air 
of ridicule (as is sometimes attempted) 
on the depositions because tliey are 
mingled with some fabulous ciicum- 
stances, such as the appearance of the 
ghosts of the murdered on the bridge 
at Cavan ; which, by the way, is only 
told, in the dejiositions subjoined to 
Temple, as the report of the place, and 
was no cold-blooded fabrication, but the 
work of a fancy bewildered by real 
horrors. 

Carte, who dwells at length on every 
circumstance unfavourable to the oppo- 
site party, despatches the Ulster massacre 
in a single short paragraph, and coolly 
remarks, that there were not many mur- 
ders, tOHiidering the nature of such an 
affair f in the first week of the insurrec- 


tion. Life of Ormond, i. 175 — 177. 
This is hardly reconcilable to fair deal- 
ing. Curry endeavours to discredit even 
Warner’s very moderate estimate; and 
affects to call him in one place (p. 184.), 
“ a writer highly prejudiced against 
the insurgents,” which is grossly false. 
He praises Carte and NaLon, the only 
protestants he does praise, and bestows 
on the latter the name of impartial. 1 
wonder he does not say that no one pro- 
testant was murdered. Dr. Lingard has 
lately given a short account of the Ulster 
rebellion (Hist, of England, x. 154.), 
omitting all mention of the massacre, and 
endeavouring, in a note at the end of the 
volume, to disprove, by mere scraps of 
quotation, .an event of such notoriety, 
that we must abandon all faith in public 
fame if it were really unfoundeil. 

• Caite, i. ‘J6G. ; ill. .51. Leland, 
1 51. Sir Charles Coote and sir William 
St. Legcr are charged with great cruelties 
in Munster. 'J'he catholic confederates 
spoke with abhorrence of the Ulster mas- 
sacre. Leland, 1()1. Warner, 2015. They 
behaved, in many ]>arts, with humanity ; 
nor indeed do we find freijiient instances 
of violence, except in those counties 
where tiie inoprietors had been dispos- 
sessed. [It has been not unfrequent with 
catholic writei.s to alftge that bOOO Irish 
had been massacred by the protestants in 
Isle Magee, near Carric-feigus, before 
the rebellion broke out. Curry, in lus 
grossly unfair History of the Civil Wrfis, 
and Plowclen, in his not less unfair, and 
more superficial, Historical Review of 
the State of Ireland, are among these; 
the latter having been misled, or affect- 
ing to be persuaded, by a passage in the 
appendix to Clarendon’s Ilistorical Ac- 
count of Irish Affairs ; which appendix 
evidently was not written by that his- 
torian himself, but subjoined by some 
one to the posthumous work. Carte, 
though he seems to be staggered by the 
number*, gives some credit to, or at 
least states as not improbable, the main 
fact, that this massacre occurred ante- 
cedently to any committed by the Irish 
themselves. Life of Ormond, i. 188. 
But Leland refers to the original depo- 
sitions in Trinity College, Dublin, whence 
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original intentions of the lords of the pale, or pf the Anglo- 
Irish professing the old religion in general (which has been a 
problem in history), a few months only elapsed l)efore they 
were almost universally engaged in the war.* The old dis- 
tinctions of Irish and English blood were obliterated by those 
of religion ; and it became a desperate contention whether the 
majority of the jiiation should be trodden to the dust by for- 
feiture find persecution, or the crown lose every thing beyond 
a nominal sovereignty over Ireland. The insurgents, who 
might once perhaps have been content ^vith a rej)eal of the 
penal laws, grew naturally in their demands through success, 
or rather through the inalulity of the Englisli government to 
keep the Held, and began to claim the entire establishment of 
their religion ; terms in thetnselves not unreasonahli*, nor 
apparently disproj)()rtionate to their circumstances, and which 
the king was, in his ilistresses, nearly rciidy t(^ concede, hut 


it appears that some Scots sohliers in 
gariison at C\irrlc-fVr<j:us sallual out in 
.lanuary, when the rebellion w.is at its 
height, and slauj^htcred u few families of 
iinoli’endinjj; natives in Isle Mufiee. Lc- 
land, lii. Dr. Lin^aid, it must in 

justice be added, docs not repeat tins 
slander. — 1845.] 

• (’arte and Iceland endeavour to show 
that the Irish of the pale weie diiveu 
into lehellion by the distrust of the loids 
justices, who refuscil to furnish them w ith 
arms, after ihfi revolt in I’lstt r, and j>tr- 
mitted the jiarliamcnt to sit for one tlay 
bill}, in tirder to jmblisli a dttlaiation 
,i<it‘*«nst the rebels. But the prcpidiee of 
tliese writers is vei y glaring?. I’lie insur- 
rection broke out m l ister, October ‘J ». 
If) 1 1 ; and in the beginning of Decendier 
the lords of the pale were in aims, 
Surei) this affoids some presumption that 
Warner has re<uson to think them pi ivy to 
the rebellion, or, at least, notverj averse 
toil. 1*. 1 lb. And witli ilie suspicion 
that might naturally attach to all Irish 
catholics, could Borlase and Parsons be 
censurable for declining to intrust them 
with arms, or rather for doing so with 
some caution ? Temple, 50. If tfiey had 
acted otherwise, we should certainly have 
heard of their incredible imprudence. 
Again, the catholic party in the liouse 
of cominon.s were so cold in tlieir loyalty, 
to say the least, that they objected to 


giving any aiipellalion to the rebels worse 
tli.in that of diseoiitciited gentlemen. 
Bilaiul, 140. See too I lanruMrde's Let- 
teis, |>. 5*1. ivc In fact, seveial counties 
of Leuistei and Connaught were in arms 
before tfie pale. 

It has fieeii f bought Iiy some that the 
loids jiistiees had time enough to have 
(jiielhMl the reliellion in I Ister before it 
spiiad faifhei. Warner, l.fO. Of this, 
as 1 <oneti\e, we should not pretend to 
judge eonfidi nil} . Certain it is that the 
whole army in Irel.uu) wms very .small, 
consisting of only nine hundred and 
f()it}-thrve liorse, and two ilionsand two 
hiiiidied and lunefy-seven foot. Temple, 
:}J. Carte, 104, I tlniik sir John Temple 
h.is b<*eii unjustly tieprtci. Ued ; he w.is 
masU r of the lolls in Ireland at the time, 
and u memlrer of the eouncil, — no bad 
w'ltness for what passed in Dublin; and 
he makes out a (omplete justification, as 
far as apjiears, for the conduct of the 
lords justices and council tawards the 
lords of the pule and the catholic gentry. 
Nobody aihges tliat I’arsons and Bor- 
lase were men of as much energy a.s lord 
Slraftbrd ; but those who sit down in 
their closets, like Leland and Warner, 
mure than a ecu tiny afterwards, to lavish 
the most indignant contempt on their 
memory, should have reflected a little on 
the circumstances. 
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Sttch as never could have been obtained from a third party, of 
whom they did not sufficiently think, the parliament and 
people of England. The commons had, at the very begin- 
ning of the rebellion, voted that all the forfeited estates of 
the insurgents should be allotted to such as should aid in 
reducing the island to obedience ; and thus rendered the war 
desperate on the part of the Irish.* No great eftbrts were 
made, however, for some years ; but, after the king’s person 
had fallen into their hands, the victorious party set themselves 
subjngAtton in eariicst to effect the conquest of Ireland. This 
by Cromwell, was achievcd by Cromwell and his powerful army 
after several years, with such bloodshed and rigour that, in 
the opinion of lord (Jlarendon, the sufferings of that nation, 
from the outset of the rebellion, to its close, have never been 
surpassed but by those of the Jews in their destructioti by 
Titus. ^ 

At the restoration of Charles II. there were in Ireland two 
Restoration p^^oplc, onc either of native, or old English blood, 
ofciurkiii of recent settlement ; one catholic, tb(‘ 

other protestant ; one humbled by defeat, the other insolent 
with victory ; one regarding the soil as liis ancient inherit- 
ance, the other as his acquisition and reward. Tiiere were 
three religions ; for the Scots of Ulster and the army of 
Cromwell had never owned the episcopal church, whicli for 
several years had fallen almost as low as that of Rome. 
There were claims, not easily set aside on the score of right, 
to the possession of lands, which the entire island could not 
satisfy. In England, little more had been necessary than t<> 
revive a suspended constitution : in Ireland, it was something 
beyond a new constitution and cod(‘ of law that was required ; 
it was the titles and boundaries of each man’s private estate 


* “ I perceived (says Preston, geiienil 
of the Irish, writing to lord Clanritarde), 
that the catholic religion, the rights and 
prerogatives of his majesty, rny dread 
sovereign, the liberties of ray country, and 
whether there should be an Irishman or 
no, were the prizes at stake.” Carte, iii. 
120. Clanricardc himself expresses to the 
king, and to his brother, lord Essex, in 
January, JCI42, his apprehension that the 
English parliament meant to make it a 
religious war. Clanricarde’s Letters, 61. 


et post. The letters of this great man, 
perhaps the most unsullied character m 
the annals of Ireland, and certainly more 
so than even his illustrious contemporary, 
the duke of Ormond, exhibit the struggles 
of a noble mind between love of his coun- 
try and his religion on the one hand, 
loyalty and honour on the other. At 
a later period of that unhappy war, he 
thought himself able to conciliate both 
principles. 
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that were to be litigated and adjudged. The episcopal church 
was restored with no delay, as never having been abolished 
by law ; and a parliament containing no catholics, and not 
many vehement non-conformists, proceeded to the great work 
of settling the struggles of opposite claimants, by a fresh par- 
tition of the kingdom.* 

The king had already published a declaration for the settle- 
ment of Ireland, intended as the basis of an act of 
parliament. The adventurers, or those who, on the 
faith of several acts passed in l^ngland in with the 

assent of the late king, had advainvd money for quelling the 
rebellion, in consideration of lands to be aIlott(*d to them in 
certain stipulated proportions, and who liad, in general, 
actually received them from Cromwell, were confirmed in all 
the lands possessed by them on the 7th of May, ; and 

all the deficiencies were to be supplied before the next year. 
The army was confirmed in the estates already allotted for 
their pay, \vith an exception of church lands and some others. 
Those officers who had served in the royal ai my against the 
Irish before l()4(j were to be sjitisfied for their ))ay, at least 
to the amount of fiv(» eighths, out of lands to be allotted for 
that purj)ose. liinoc(*nt papists, that is, such as were not 
concerned in the rebellion, and whom (Vomwell had arbi- 
trarily trangplanted into ('onnaught, were to be restored to 
their estates, and those who poSsess(‘d them to be indemnified. 
Those w^ho had submitted to the peac(‘ of HifS, and had not 
been afterwards in arms, if they had n(»t accepted lands in 
Connaught, w^re also to b(» rest(>red, «is soon as those who 
now^ possessed them sliould be satisfie<l for their expenses. 
Those wdio had served tln^ king abroad, and thirty -six 
enumerated persons of the Iiish nobility and gentry, were to 
l>e put on the same footing as th<‘ last. The ))recedency of 
restitution, an important point where the claims exceedtal 
the means of satisl’ying them, was to be in tlie order above 
specified, t 

This declaration was by no means pleasing to till concerne<l. 
The loyal offi(x*rs, who had s(*rved before 1649, murmured 
that they had little prospect of more than twelve shillings 


♦ Carte, ii: 221. Inland, 420. 


f Carte, u. 216. Ltdand, 414. 
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and sixpence in the pound, while the republican army of 
Cromwell would receive the full value. The Irish were 
more loud in their complaints ; no one was to be held inno- 
cent who had been in the rebel quarters before the cessation 
of 1643 ; and other qualifications were added so severe that 
hardly any could expect to come within them. In the house 
of commons the majority, consisting very much of the new 
interests, that is, of the adventurers and army, were in favour 
of adhering to the declaration. In the house of lords it was 
successfully urged that, by gratifying the new men to tlie 
utmost, no fund would be left for indemnifying the loyalists, 
or the innocent Irish. It was proposed that, if the lands not 
yet disposed of should not be sufficient to satisfy all the in- 
terests for which the king had meant to provide by liis 
declaration, there should be a proportional defalcation out of 
every class for the benefit of the whole. These discussions 
were adjourned to London, where delegates of the different 
jiaities employed every resource of intrigue at the English 
court. The king’s bias towards the religion of the Irish laid 
rendered him their fiiend; and they seemed, at one time, 
likely to reverse much that had been intended against them ; 
but their agents grew rash with hope, assumed a tone of 
superiority which ill became their condition, affected to justify 
their rebellion, and finally so much disgusted their sovereii>n 
that Jie ordered the act of settlement to be sent back with 
little alteration, except the insertion of some more Irish 
nominees.^ 

The execution of this act was intrusted to English com- 
missioners, from whom it w\as reasonable to hope for an 
impartiality which could not be found among the interested 
classes. Notwithstanding the rigorous proofs nominally ex- 
acted, more of the Irish were ])ronounced innocent than the 
commons had expected ; and the new possessors having the 
sway of that assembly, a clamour was raised that the popish 
interest had prevailed ; some talked of defending their estates 
by arms, some even meddled in fanatical conspiracies against 
the government ; it was insisted that a closer inquisition 
should be made, and stricter qualifications demanded. The 


♦ Carte, 222. et post. Leland, 420. et post. 
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manifest deficiency of lands to supply all the claimants for 
whom the act of settlement provide<l, made it necessary to 
resort to a» supplemental measure, called the act of explana- 
tion. The adventurers and soldiers relinquished one third 
of ‘the estates enjoyed by them on tlie 7th of May, 
Twenty Irish nominees were added to those who were to be 
restored by the king’s favour; but all those who had not 
already been adjudged innocent, more than three thousand in 
number, were absolutely cut olV from any ho])e of restitution. 
The great majority of these no (juestion were guilty; yet 
they justly complained of this confiscation without a trial.* 
Upon the whole result, the Irish catholics, having previously 
held about two thirds of tlie kingdom, lost more than one 
half of their possessions by forfeitiire on account of their 
rebellion. If we can r(‘ly at all on the calculations, made 
almost in the infancy of political arithmetic by one of its most 
diligent investigators, they w<‘re diminished also by much 
more than one third throiigii the calamities of that ptn iod.t 
It is more easy to censure the particular iiuapialities, or 


• Carte, ‘J58 — OKi. Lehuul, 4:31. ft 

f The ‘itntemciits of lands forfeited and 
restored, under the exeeution of the act of 
settletnent, are iu)t the same in all «-rlters. 
Sir \V illiain lV;tty estimates the super- 
ficies of Ireland* at Irish acres 

(each beinp: to the Enj^lish mea*.me 
nearly as thirteen to eif^ht). whereof 
7,otX),CXX) are of f^ood land, the rest 
heiii^^ moor, ho^, and lake. In Ihll, 
tdO estates of the protestant owneis uiul 
of the church were about one third of 
these cultivable lands, those of eatliollcs 
two thirds. The whole of the latter 
were seized or sequestered bv CVomwell 
and the parliament. After summing' up 
the allotments made by the commissioners 
under the act of settlement, lie concludes 
that, in Ih’Ti?, the English, protestants, 
and church, have .5, 1 10, (XX) acres, and 
the papists nearly half as much. Politi- 
cal Anatomy of Ireland, c, 1. In lord 
Orrery’s I.etters, i. 1«7. ct post, is a 
statement, which seems not altogether to 
tally with sir William Petty's; nor is 
that of the latter clear and consistent in 
all its computations. Lawrence, author 
of “The Interest of Ireland stated,” a 
treatise published in 1682, say.s, “ of 


10,S6H,‘)1<) acres, icturned by the last 
survey of Ireland, the liish papists arc 
possessfil hut of ‘J.O-1 1,1 acres, which is 
J)Ut a sm.dl matter above the hftli [lart of 
the whole.” ]*.ut li. p. 1H. Hut, as it 
is evidently below one liftb, there must 
lie some mistake. It appears tiiut iu one 
of these sums he U'ckoned the whole 
extent, and iu the other only eultivahlo 
hinds. liord Clare, in his celebrated 
speecli oil the Cnion, greatly overrates the 
c<m(isc itions. [It is stated iu the En- 
glish .Journals of Commons, 12th Jan. 
1691, that the couit of claims (^tliat is, 
the commissioners iqipointed as in the 
text) allotted 4,560,0.97 acres to the 
English, 2,92.9,609 to the Irish, and left 
824,:W1 undisposed. This, by supposing 
the last to have been afterwards, divided, 
would very closely t.illy with sir William 
Petty’s estimate. — 184.5.] 

I’etty calculates that above 5(X),CH)0 of 
the Irish “perished and were wa.sted by 
the sword, plague, famine, hard.ship, and 
bauisliment, between the 2.9d day of 
October J61J, and the same day 1652;’* 
and conceives the population of the island 
in 1641 to have been nearly 1,500,000, 
including protestants. But his cot\jec- 
tures arc prodigiously vague. 
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even, in some respects, injustice of the act of settlement, than 
to point out what better course was to have been adopted. 
The re^adjustment of all private rights after &o entire a 
destruction of their landmarks could only be effected by 
the coarse process of general rules. Nor does it appear that 
the catholics, considered as a great mass, could reasonably 
murmur against the confiscation of half their estates, after a 
civil war wherein it is evident that so large a proportion of 
themselves were concerned.'* Charles, it is true, had not 
been personally resisted by the insurgents; but, as chief of 
England, he stood in the place of Cromwell, and equally re- 
presented the sovereignty of the greater island over the lesser, 
which under no form of government it would concede.. 

The aitholics, however, thought themselves oppressed by 

the act of Settlement; and could not forgive the 
(atSoiics duke of Ormond for his constant regard to the pro- 
( hariesand testuiit iiitcrests, uiid the supremacy of the English 

James. ri'ii i i i ^ i • i 

crown, lliey had enough to encourage them in the 
king’s bias towards their religion, which he was able to mani- 
fest more oj)enly than in England. Under the administration 
of lord Eeikely in IG 70 , at the time of (Charles’s conspiracy 
with the king of France to subvert religion and liberty, they 
began to menace an approaching change, and to aim at re- 
voking, or materially weakening, the act of settlement. The 
most ^bigoted and insolent of the popish clergy, who had 
lately rejected with indignation an offer of more reasonable 
men to renounce the tenets obnoxious to civil governments, 
were countenanced at Dublin ; but the first alarm of the new 
.proprietors, as well as the general apprehension of the court’s 
designs in England, soon rendered it necessary to desist from 
the projected iniiovations.t The next reign, of course, re- 
animated the Irish party; a dispensing prerogative set aside 
all the statutes; every civil office, the courts of justice, and 
the privy council, were filled with catholics ; the protestant 
soldieis were disbanded; the citizens of that religion were 

Petty is as ill satisfied with the re- by at least one fifth. Of those adjudged 
storation of lands fo the Irish, as they innocents, not one in twenty were really 
could be with the confiscations. “ Of all so.” 

that claimed innocency, seven in eight f Caite, ii. 414. et post. Leland, 45S» 
obtained ft. The restored persons have et post 
more than what was their own in 1641, 
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disarmed ; the tithes were withheld from their clergy ; they 
were suddenly reduced to feel that bitter condition of a con- 
quered and proscribed people, which they had long rendered 
the lot of their enemies.^* From these enemies, exasperated 
by bigotry and revenge, they could have nothing but a full 
and exceeding nteasure of retaliation to expect ; nor had they 
even the last hope that an Fnglish king, for the sake of his 
crown and country, must protect those who formed the 
strongest link between the two islands. A man violent and 
ambitious, without superior capacity, the earl of Tyrconnel, 
lord lieutenant in l(i87, and commander of tlie army, looked 
only to his master’s interests, in subordination to those of his 
couiitrynien, and of his own. It is now asivrtained that, 
doubtful of the king’s success in the struggle for restoring 
popery in England, he had ma<le secref overtures to some of 
the I'reiicli agents for casting oil’ all connexion with that 
kingdom, in cjise of James’s death, and, with the aid of 
Louis, placing the crown of Ireland on his own head.t 
"rh(‘ Revolution in England was f(»llowed by a war 
in Ireland of three years’ duration, and a war on n',fu‘Xn„f 
both sides, like that of for self-preservation. 

In the parliament held by James at Dublin, in HiflO, the act 
of settlement was re|)eale(l, and above JJOOO persons attainted 
by name ; both, it has been said, j)erha|)s with little truth, 
against the king’s will, who dreaded the impetuous nationality 
that was tearing away the bulwarks of his throne, t But the 
magnanimous defence of Derry and the splendid victory of 
the Boyne restored the protestant cause ; though the Irish, 
with the succour of French troops, maintained for two years 
a gallant resistance, they could not ultimately withstand the 
triple superiority of military talents, resources, and discipline. 


♦ Lcland, 403. ct pot.t. Mazun*, 
Hist, tie la Rcvohit. ii. 11.3. 

f M. Mazure has brought this remark- 
able fact to light. Bonropos, a French 
emissary in England, was authorized by 
his court to proceed in a negotiation with 
Tyrconnel for the separation of the two 
islands, in case that a protestant should 
succeed to the crown of England. He 
had accordingly a private interview with 
a confidential agent of the lord lieutenant 


at Chester, in the month of Octoljer, 
1 fia7. Tyrconnel undertook that in less 
than a year every thing should be pre- 
pared. Id. ii. 2HI. ‘jm, ; iii. 430. 

J Lelaud, 537. 'i'his seems U> rest lOn 
the authority of Leslie, which is by no 
means good. Some letters of Barillon, 
in 1687, show that James had inteixkd 
the repeal of the act of .sektlemgttt/ DM* 
rymple, 5257. 26.3. 
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Their bravery, however, served to obtain the articles of 
Limerick on the surrender of that city; conceded by their 
noble-minded conqueror, against the disposition of those who 
longed to plunder and persecute their fallen enemy. By the 
first of these articles, “ the Roman catholics of this kingdom 
shall enjoy such privileges in the exercise of their religion as 
are consistent with the laws of Ireland, or as they did enjoy 
in the reign of king Charles II. ; and their majesties, as soon 
as their affairs will permit them to summon a parliament in 
this kingdom, will endeavour to procure the said Roman 
catholics such further security in that particular as may pre- 
serve them from any disturbance upon the account of their 
said religion.” The second secures to the inhabitants of 
Limerick and other places then in possession of the Irish, 
and to all officers add soldiers then in arms, who should 
return to their majesties’ obedience, and to all such as should 
be under their protection in the counties of Limerick, Kerry, 
Clare, Galway, and Mayo, all their estates, and all their 
rights, privileges, and immunities, which they held in (he 
reign of Charles II., free from all forfeitures or outlawries 
incurred by them.’^ 

This second article, but only as to the garrison of Li- 
merick or other persons in arms, is confirmed by statute 
some years afterwards.t The first article seems, however, 
to be, passed over. The forfeitures on account of the rebel- 
lion, estimated at 1,060,792 acres, were somewhat dimi- 
nished by restitutions to the ancient possessors under the 
capitulation ; the greater part were lavishly distributed to 
English grantees. t It appears from hence that at the end 
of the seventeenth century, the Irish or Anglo-Irish catholics 
could hardly possess above one sixth or one seventh of 
the kingdom. § They were still formidable from their num- 
bers and their sufferings ; and the victorious party saw no 
security but in a system of oppression, contained in a series 

* See the articles at length in Leland, hold property at the time of the union 
619. was very much less than this, we must 

I Irish Stat. 9 Will. 3. c. 2. attribute the difference, partly to the 

J Pari. Hist. V. 1202. conversion of the wealthier families, and 

§ [Vide supra. But of cultivable partly to the pressure of the penal laws, 
lands, if their forfeitures are to be which induced men to sell their lands, 
reckoned in these alone, they may have — 1845.] 
retained about one fifth. As their free* 
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of laws durinsc the reigns of William and Anne, whicli have 
scarce a parallel in European history, unless it l)e that of the 
protestaiits in France, after the revocation of the edict of 
Nantes, who yet were but a feeble minority of the whole 
people. No papist was allowed to ke(*p a school, or to teach 
any in private houses, except the children of the family.* 
Severe penalties were denounced figainst such as should go 
tliemselves or send others for education beyond seas in the 
Romish religion ; And, on probable information given to a 
magistrate, the burden of proving the contrary wits thrown 
on the accused ; the offence not to be tried by a jury, but by 
justices at (piarter sessions. t rnt(M*n)iirriages between p(T- 
sons of diiVercMit religion, and posses^ing any estate in Irehind, 
wen* forbidden ; the children in case of either parent being 
protectant, miglit be taken from tin* other, to be educated in 
that fiiith.1 No papist could lx* guardian to any child ; but 
the court of chancery might iipp(»int some relation or other 
IXM -on to bring up the* ward in tin* protectant r(‘ligion.sJ "J'be 
eldest s(ui, b(‘ing a prot(*staut, might turn his falht*r*s estate 
in tee simple into a tetiaucy for life, and tims secure his own 
inh<‘ritanee. ]hit if tin* cliildr(‘n were* id! papists, tin; father’s 
lau(l> weia* to lx* of. tlu* luiture of gav(‘lkind, and descend 
(Mjiially amorjg tluMu. Fapisis were* disabh'd from purcha^ing 
lands (‘xcejit for t(*rms of not mon* than thirty'Om* years, at 
a rent not less than two thirds of the fidl value. Th(‘y were 
e\'en t^) co’rdbrm within six inonths aft(‘r any title should 
accrue by descent, d(*\ ise, or settlement, on pain of forfeiture 
to'-the next prot(‘stant h(‘ir; a provision which seems intended 
to exclude* them from n*al property altogether, and to render 
the others almost sup(‘rerogatory.|| Anns, says the poet, 
remain to the plundeied ; but the Irish legislature knew that 
the plunder would be impeidect and insecure while arms re- 
mained *, no ])apist was permitted to retain them, and search 
might })e made at any time by two justices.^ The bare 
celebration of catholic rites was not subjected to any fresh 
j)enalties ; but regular priests, bishops, and others claiming 
jurisdiction, and all who should come into the kingdom from 

* 7 Will. 3. c. 4. » §9 Will 3. c. 3. 2 Anne, c. 6 . 

t Id. . II Id. 

j 9 Will. 3. c. 3. 2 Anne, c. 6. if 7 W. 3. c. 5, 

VOL. IT. -• O O 
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foreign parts, were banished on pain of transportation, in 
case of neglecting to comply, and of high treason in case of 
returning from banishment. Lest these provisions should 
be evaded, priests were required to be registered ; they were 
forbidden to leave their own parishes ; and rewards were 
held out to informers who should detect the violations of 
these statutes, to be levied on the popish inhabitants of the 
country.* To have exterminated the catholics by the sword, 
or expelled them, like the Moriscoes of Spain, would ha\e 
been little more repugnant to justice and humanity, but in- 
comparably more politic. 

It may easily be supposed, that no political privileges 
would be left to those who were thus debarred of 
of th.- Irish the common rights of civil society. The Irish par- 

upr.n tho , ~ ^ 

liamerit had never adopted the act passed in the 5th 
of Elizabeth, imposing the oath of su|)remacy on 
the members of the commons. It had been full of catholics 
under the queen and her two next successors. In the si'coiid 
session of 1G41, after the flames of rebellion had euvelopial 
almost all the island, the house of commons were iudiu'ed to 
exclude, by a resolution of their own, tliose wlio would not 
take that oatli ; a step which can only be judged in connexion 
with the genend circumstances of Ireland at that awful 
crisis.! In the parliament of no catholic, or only one, 

was returned!; but the house addressed the lords justices to 
issue a commission for administering the oath of supremacy 
to all its members. A bill passed the commons in 1()G5, 
for imposing that oath in future, which was stoj)|)ed by a 
prorogation ; and the duke of Ormond seems to have hecui 
adverse to it.§ An act of the English parliament after the 
Revolution, reciting that “great disquiet and many dangerous 
attempts have been made to deprive their majesties and tlieir 
royal predecessors of the said realm of Ireland by the libei ty 
which the popish recusants there have had and taken to sit 
and vote in parliament,^’ requires every member of both 

• 9 W. 3. c, I. ; 2 Anne, c. 3. s. 7. ; ^ Leland says none; but by lord Or- 

8 Anne, c. 3. rery’s letters, i. 3o., it appears that ont 

t Carte’s Ormond, i. 328. Warner, pafiist and one anabaptist were cho'>en 
212. These writers censure the measure for that paiJiament, both from Tuam. 
as illegal and impolitic. § Mountmorres, i. 15S. 
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houses of parliament to take the new oatlis of allep;iaiice and 
supremacy, and to subscribe the declaration against transub- 
stantiation before takinsf his seat.* This statute was adopted 
and enacted by the Irish parliament in after they had 

renounced the le^islativ^e supremacy of England under whicli 
it luid been enforced. The elective franchise, which had 
been rather singularly sjiared in an act of Anne, was taken 
away from the Roman catholics of Ireland in l/T*^ j or, as 
some think, not absolutely till 17 ^ 7 *t 

Tliese tremendous statutes had in some measure the effect 
whi(*h their framers designed. The wealthier families, 
a^'ainst whotn they were principally levelled, conformed in 
many instances to the protestant church.^t The catholics were 
extini,nii.shed as a political body ; and, thouoh any willing^ 
alleo;iance to the hou^e of Hanover would have been mon- 
strous, and it is known that their bishops were constantly 
nominated to tin* pope by the Stuart princ(‘s they did not 
manifest at any p(*riod, or even (hiring the rehellions of 17 1 *5 
and 1/ } the least movement towards a disturbance of the 
o'overnnKMit, Vet for thirty years after the accession of 
(i(v»ree I. they continu(‘d to he insulted in public proceedings 
under the name of tlui comtnon enemy, sometimes op[)ressed 
by the (‘nactment of n(*w statutes, or the stricter execution of 
the old ; till in the latter years of (ieori^e II. their peaceable 
de|)ortment, and the rise of a m<»n‘ o'enerous spirit atnong’ 
the Irish protesta nts, not only sheathed the fano's of the law, 
but elicited expressl<ins of esteem from the ruliuiy powers, 
wifa li they micht justly <a)nsider as the pledge of a more 
tolerant poli<y. Tluj mere exercise of their religion in an 


* Mounttnorres, i. 1J8. 3 W. Sc M. 

c. 2. 

I Ibid. i. lb.5. Plowdcn's Hist. Uc- 
^icw of Ireland, i. iiOi. The terrible 
act of tlic second of Anne prescribes 
only the oaths of allegiance and alijura- 
tion for voters at elections, § 2-1, 

t Such conversions w’ere naturally dis- 
trusted. Boulter expresse-. alarm at the 
uuniber of pseudo-protestants who prac- 
tised the law ; and a bill was actually 
pass ‘d to lii'-able any one. who had not 
professed that religion for five years, from 
acting a-s a banister or solicitor. Letters, 
i. 226. “ idle practice of the law, from 


the top to the Itottom, is almost wholly 
in the hands of these conveit'..” 

§ Kvidenceof State of Ireland in Scft- 
sioiis of 1 82 I ami I 8'i'j, p. 32.5. ( as printed 
for Murray). In a letter of the )ear 
17.5.5, from a clergyman in Ireland to 
art'hhishop Herring, in the British Mu- 
seum (.Shiane .MSS. ■Hb'd. II.), this is 
also stateil. I'he vv liter seems to object 
to a repeal of tlie penal laws, which the 
catholics were stippo'-ed to he attempt- 
ing; and savs they had the exercisv» of 
their religion as openly as tlie piote&tants, 
and monasteries in many places. 

2 
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obscure manner had long been permitted without molesta- 
tion.* 

Thus in Ireland there were three nations, the original na- 
tives, the Anglo-Irish, and the new English ; the two former 
catholic, except some, chiefly of the upper classes, who had 
conformed to the church y the last wholly protestant. Thf^re 
were three religions, the Roman catholic, the established or 
Anglican, and the presbyterian ; more than one half of the 
protestants, according to the computation of those times, be- 
longing to the latter denomination. t These, however, in a 
less degree were under the ban of the law as truly as the 
catholics themselves they were excluded from all civil and 
military offices by a test act, and even their religious meet- 
ings were denounced by penal statutes. Yet the house of 
commons after the Revolution always contained a strong 
presbyterian body, and being unable, as it seems, to obtain an 
act of indemnity for those who had taken commissions in 
the militia, while the rebellion of 171^ was raging in (ireat 
Britain, had recourse to a resolution, that wlioever should 
prosecute any dissenter for accepting such a commissi(m is an 
enemy to the king and the protestant interest, t Th(‘y did 
not even obtain a legal toleration till It secnns as if 

the connexion of the two islands, and the whole ^system of 
constitutional laws in the lesser, subsisted only for the sake 
of securing the {privileges and emoluments of a small number 
of ecclesiastics, frequently strangers, who rendered very litth‘ 
return for their enormous monopoly. A great share, in fact; 
of the temporal government under George II. was thrown sifc- 
cessively into the hands of two prinjates, Boulter and Stone ; 
the one a worthy but narrow-minded man, who showed his 
egregious ignorance of policy in endeavouring to promote the 
wealth and hajppiness of the people, whom he at the same 


• Plowden’s Historical Review of 
State of Ireland, vol. i. passim, 

I Sir William Petty, in 1672, reeVons 
the inhabitants of Ireland at 1,100,000; 
of whom 200,000 English, and 100,000 
Scots; above half the former being of 
the established church. Political Ana- 
tomy of Treland, chap. ii. It is some- 
time* said in modern times, though er- 
roneously, that the presbyterians form a 


majority of protestants in Ireland ; but 
their proportion has probably diminishLd 
since the beginning of the eighteenth 
century. [It appears by a late census, 
in 1837, that the established church 
reckoned near 800,000 souls, tlic ])resby- 
teiians 660,000; the catholics were abo^c 

six millions 1845.] 

f Plowdcn, 243. 

§ Irish Stat 6 G. 1. c. 5. 
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time studied to depress and discourage in respect of political 
freedom ; the other an able, but profligate and ambitious 
statesman, whose name is mingled, as an object of odium ami 
enmity, with the first great struggles of Irisli patriotism. 

The new Irish nation, or rather the protestant nation, since 
all distinctions of origin have, from the time of the great re- 
hellion, been merged in those of religion, partook in large 
measure of the spirit that was poured out on the advocates ol 
lil)(‘rty and the revolution in the sister kingdom. Their par- 
liament was always strongly whig, and scarcely manageable 
during the later years of the queen. They iM'gaii to assimi- 
late themselves more and more to the English model, and to 
cast off by degrees the fetters that galled and degraded them. 
By Poyning’s eelel)rated law, the initiative powcu* was re- 
serv(‘(l to the English council. This act, tit one tinu* popular 
in Ireltmd,^ was afterwards justly regarded as destrtictive of 
th(‘ rights of their parliament, and a badge of the nation’s 
(h'pendence. It was ‘attempted by the commons in Kill, 
ami by the catholic confederates in the rebellion, to procure 
its n*j)eal ; which dairies I. steadily refused, till he was 
driven to refuse nothing. In his son’s reign, it is said 
thtit the eonncil framed hills alfogetluu* ; a negative alone 
on them and tlieir several provisos was left to parliament ; 
only a giuieral |)roposition for a hill by way of address to tin* 
lord lieutenant and eouneil came from parliament ; nor was 
it till after the Keyolution that hiaids of hills w(‘r(‘ [iresented; 
tli«s(‘ last in fact resembled acts of parliament or hills, with 
only the small dilleriMice of ‘ We pray that it may he 
eiiactial,’ instead of ‘ Be it enaeted,’”* They assmned about 
the same time the exaimnation of accounts, and of tlie expen- 
diture of public money, t 

Meanwhile, as th(*y gradually emancipated themselves from 
the ascendancy of the crown, they found a more formidable 
power to contend with in the English parliament. It was 
acknowledged, by all at least of the protestant name, that 
the crown of Ireland was essentially dependent on that of 

• Mountmorres, ii. 142. As one house of conferences, which were conseouently 
could not rep;ularly transmit heads of much more usual than m Engianu. Id, 
bills to the other, the advantage of a joint 1 79. 
recommendation was obtained by means f Id. I?'l. 

o o 3 
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England, and subject to any changes that might affect the 
succession of the latter. But the question as to the subor- 
dination of her legislature was of a different kind. The 
precedents and authorities of early ages seem not decisive ; 
so far as they extend, they rather countenance the opinion 
that English statutes were of themselves valid in Ireland. 
But from the time of Henry VL or Edward IV. it was cer- 
tainly established that they had no operation, unless enacted 
by the Irish parliament. * This, however, would not legally 
prove that they might not be binding, if express words to 
that effect were employed ; and such was the doctrine of lord 
Coke and of other English lawyers. This came into dis- 
cussion about the eventful period of 1641. The Irish in 
general protested against the legislative authority of England, 
as a novel theory which could not be maintained t; and two 
treatises on the subject, one ascribed to lord chancellor Bol- 
ton, or more probably to an eminent lawyer, Patrick Uarcy, 
for the independence of Ireland, another, in answer to it, 
by Serjeant Mayart, may be read in the Hibernica of Har- 
ris, t Very few instances occurred before the Revolution, 
wherein the English parliament thought fit to include Ireland 
in its enactments, and none perhaps wherein they were carried 
into effect. But after the Revolution several laws of great 
importance were passed in England to bind the other king- 
dom, arid acquiesced in without express opposition by its par- 
liament, Molyneux, how^ever, in his celebrated “Case of 
Ireland's being bound by Acts of Parliament in England 
stated,” published in l697> set up the claim of his counti^ 
for absoluite legislative independency. The house of com- 
mons at Westminster came to resolutions against this book ; 
and, with their high notions of parliamentary sovereignty, 
were not likely to desist from a pretension which, like the 
very similar claim to impose taxes in America, sprung in 
fact from the semi-republican scheme of constitutional law 
established by means of the Revolution. § It is evident that 

* Vide supra. law made in England expressly to bind 

f Carte’s Ormond, iii. 55. Ireland, had given occasion to these dan- 

\ Vol. ii. Mountmorres, i. 360. gerous positions. On the 30th of June 

§ Journals, 27th June, 1698. Pari, they addressed the king in consequence. 
Hist. V. \\h\. They resolved at the requesting him to prevent any thing of 
same time that the conduct of the Irish the like kind in future. In this addrc'^s 
parliament, in pretending to re-enact a as first drawn, the legislative authority of 
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while the sovereignty and enacting power was supposed 
to reside wholly in the king, and only the power of con- 
siMit in the two houses of parliament, it was much less 
natural to suppose a control of the English legislature over 
other dominions of the crown, having their own repre- 
sentation for similar purposes, than after they had become, 
in effect and in general sentiment, though not quite in 
the statute book, co-ordinate partakers of the supreme au- 
thority. The Irish parliament however, advancing as it were 
in a parallel line, had naturally imbibed the same sense of its 
own supremacy, and made at length an effort to iissert it. 
A judgment from the court of excliequer in 1719 having 
been rev(‘rsed by the house of lords, an appeal was brought 
before the lords in England, who affirmed the judgment of 
the exch(*qiier. I'he Irish lords resolved that no appeal lay 
from the court of excliequer in Ireland to the king in parlia- 
iiumt in (treat Ilritain ; and the barons of that court having 
acted in obedience to ^he order of the English lords, were 
tak(‘u into the custody of the black rod. I hat hc)use next 
addr(‘ssed the king, setting forth their reasons against admit- 
ting the ap|)ellant jurisdiction. But the lords in England, 
after reijuesting the king to confer some favour on the barons 
of the exchequer wlio had been censured and illegally iin- 
jirisoned for doing their duty, ordered a bill to be brought in 
for b(‘tt(‘r securing the dependency of Ireland upon the (Town 
of Cireat Britain, which declares ‘‘that the king’s majesty, by 
and witli the advice and consent of the lords spiritual and 
h‘m[)oral, and commons of (ireat Biitain, in parliament as- 
sembled, had, hath, and of right ought to have, full power 
and authority to make laws and statute’s of sufficient foue 
and validity to bind the pe^iple and the kingdom of Ireland ; 
and that the house of lords of Ireland have not, nor of right 
ought to have, any jurisdiction to judge of, reverse, or affirm 
any judgment, sentence, or decree givTii or made in any comt 
uithin the said kingdom ; and that all proceedings before the 
said house of lords upon any such judgment, sentence, or 


the kingdom of England is assei ted. But 
this piirase was omitted afterwards I 
presume, as ratlier novel ; though by doing 
so they destroyed the basis of their pro- 


position, which could stand much better 
on the new theory of the constitution 
than the ancient. 


O O 4 



568 CONSTITUTIONAL HISTORY OF ENGLAND [Cuap. XVIII. 

decree, are, and are hereby declared to be, utterly null and 
void, to all intents and purposes whatsoever.” * 

The English government found no better method of coun- 
teracting this rising spirit of independence than by bestowing 
the chief posts in the state and church on sti angers, in or(l(‘r 
to keep up what was called the English interest, t This 
wretched policy united the natives of Ireland in jealousy and 
discontent, which the latter years of Swift were devoted to 
inflame. It was impossible that the kingdom should become, 
as it did under George IL, more flourishing through its great 
natural fertility, its extensive manufacture of linen, and its 
facilities for commerce, though much restricted, the domestic 
alarm from the papists also being allayed by their utter pros- 
tration, without writhing under the indignity of its sid)ordi- 
nation; or that a house of commons, constructed so much on 
the model of the English, could hear patiently of liberties and 
firowfh of a These aspirations for 

lmrty 1 iTi 753 pcrliaps, brok|^ out into audible com- 

plaints in the year 1753. The country was in so 
thriving a state that there was a surplus revemn* after pay- 
ment of all charges. The house of commons d(‘termin(‘d to 
apply this to the litjuidation of a debt. The government, 
though not unwilling to admit of such an application, main- 
tained that tlie whole revenue belonged to the king, and could 
not be*disposed of without his previous consent. In Ihigland, 
where the grants of parliament are approj)riated according 
to estimates, such a question could hardly arise ; nor would 
there, I presume, be the slightest doubt as to the control (d’ 
the liouse of commons over a surplus income. But in Ireland, 
the practice of appropriation seems never to have [)revailed, 
at least so strictly t ; and the constitutional right might per- 

• 6 G. I. c. 5. Plowden, 244. ['riicre f See Boulters Letters, passim. Ills 
was some opposition made to this hill by plan for go\crning Ireland was to send 
lord Molesworth, and others not so over as many English- born bishops as 
much connected as he was with Ireland: possible. “ The bishops,” he says, “aic 
it passed by 1 40 to 83. Pari. Hist. vli. the persons on whom the government 
642. — 1845.] The Irish house of lords must depend for doing the public busi- 
had, however, entertained writs of error nCvSS here.” (i 2.38.) This of course dis- 
as early as 1644, and appeals in equity gusted the Irish church, 
from 1661. Mountmorres, (i. 339.) Hie t ^lountmorres, i. 424. 

English pacts might have remembered 
that their own precedents were not much 
older. 
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haps not unreasonably be disputed. After hug and violent 
discussions, wherein the speaker of the commons hirI othef 
eminent men bore a leading part on the popidar side, the 
crown was so far victorious as to procure some motions to be 
carried, which seemed to imply its authority; but t^e house 
took care, by more special applications of the revenue, to pre- 
vent the recurrence of an undisposed surplus.* From this 
cm the great parliamentary history of Ireland begins, and is 
terminated after half a century by the Union : a period fruit- 
ful of sj)l(‘ndi(l eloquence, and of ardent, though not always 
uncompromihing, patriotism ; but which, of course, is beyond 
tlie limits j)rescril)ed to these pag(‘s. 

• riowik’n, nOfj. ct post. Hardy’s Life of Lord Chnrleinont. 
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AniiKV LvNn‘<, appropriation of them ! 
oiuisulorod, i. 71. 7‘.*. note — lawful* 1 
no^s of ^oi/iiip:, 7-1. — dlMrihvition of, j 
77. — tvtaiiUMl b> the parliament un- | 
<ler Mar\, 7^*. — iuetvuse tlic power i 
of the nohihtv, iH;e. 7‘J. — ' charity of j 
tht> ear!^ ssors of. SO. - eon- j 

tinned h\ the pope to their new pos- j 
^^e^^or'., 104. j 

Ahh(»t (tfcorge, archhislu'p of (.’anter- ) 
hur\ ), se<|uehtered, i. 4 1 7. and note, j 
— In*, ('ahinistie zeal, 47 t. — Ihipish 
tracts in his library, is."), nafe | 

Al)h )ts, surreti'lers of, to llimry \'in. 
probably unlawful, i. 72.— seats of, 

111 parliaineiit. ami their majority over 
the temporal peers, 7’t. and note. 

A bjiir.ition, oath of, clause introiluced 
into, by the torit s, ii, WoU. volt. 
Abolition of military tenures, u. 10. 

Act of Indemnify, ii. 2. — exclusion of 
the rep[ieidcs from the, .'b— commons 
\ote to evelude se\en, vet add .several 
more, 4. and nittes. 

A(t of rniformitv , li. 30. — clau-ses 
miainst the presbv terians, .’ts, — no 
,)crs(m to liold any prcfenneiit in 
l'.u;.dand without episcopal ordination, 
?/)/)/. and note — every minister com- 
pelled to f?i\ e his assent to the Hook of 
( oinmon I’ray er on p.iin of being de- 
prived of his benefice, ihni. and note.* 

— schoolmasters obliged to subscribe j 

to, ibid. I 

Act for suppressing conventicle'?, ii. 47. | 
80. — oppobe<l by bishop U ilkins, 

— supported by Sheldon and j 
others, ibui. j 

Act of Supremacy, particulars of the, ii. j 
00. 

Act of Security , persons eligible to par- l 
liaincnt by the, n. 332. and note 333. ' 

— in Scotland, 409. | 

Act of 1700 against the growth of ' 

popery, li. 341. and note, — severity > 


of its penalties, 312. — not carried 
into ctieCt, ifncl. 

Act of .Settlement, ii. 34.3. — limitations 
of the prerogative contained in if, 
34.3. -- remarkahlc cause ot^lhc fourth 
rcmcilial article, 347. -its precaution 
against the influence of foreigners, 
3:)2. note. importuiice of its sixth 
article, ifnd. 

Act of 'J’oleration, a scanty mexsure of 
ndigious liberty, ii. 3.30. 

Act against wrongous imprisonment in 
Seoiland, ii. 4'.»0. 

Act for selllemcnt of Ireland, ii. .353. — 
its insuflicieiiey, .5.37. 

Act of explanation, ihid. 

Acts, harsh, ugaimst the native Irish in 
settlement of colonies, ii. .542. 

Acts rejtlacing the crown in its jirero- 
gativcs, ii. 20, See Bills and Sta- 
tutes. 

Adamson, archbishop of St. Amlrow.s, 
obliged to retract before the gent»ral 
as.si'inbly of the church of Scotland, 

11. 477, 

Addrc'"'cs, numeroii.'j servile, from all 
partic.s to James JI., ii. 2.37. and 

note. 

Administration of Ireland, in whom 
vested, ii. 317. 

Adultery, canon laws coacerniiig, i. 102. 
note, 

Agitator.s established in every regiment, 

1. 029. 

Aix la ('hapelle, peace of, ii. 74. 

Alienation, ancient Englisli laws on, i. 

12. 

Allegiance, extent and power of, i. 307. 
note. 

Allegiance, oath of, administered to 
papists under James I., i. 400. 

Allen ( — ), Ids treacherous purpo.se8 
against Elizabeth, i. 144. and note. 

Almanza, battle of, ii. 397. 

Altars removed in churches, i. 87. 
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Alra (duke of), his designed invasion of 
England, i. J34. and note f, 139. 

Ambassadors, exempt from criminal 
process, i. 160. — extent of their pri- 
vilege examined, ibid. note. 

Andrews ( Dttfwiuncelot, bishop of Win- 
chester), his sentiments on transub- 
stantiation, i. 481. note. — singular 
phrase in his epitaph, 482. note. 

Anecdotes, iv, o, relating to king Charjes 
I. and Cromwell, i. 030. note. 

Anglesea (lord privy seal), statement of, 
in the case of lord Danby, ii. 110. 
note. 

Anglican church, ejected members of, 
their claims, ii. 16. 

Anjou (duke of), his propos(^d marriage 
with queen Elizabeth, i. 12.). note. 
13G. 232. note. 

Anne (princess of Denmark), her re- 
pentant letter to James II., ii. 287. 
note. — a narrow-minded, foolish wo- 
man, 288. — her dark intrigues w'ith 
the court of St Germain’s, ibid. 

Anne (queen of Great Britain), her in- 
capacity for government, ii. 371. — 
her confidence in Godoljdiin and 
Marlborough, ibtd. — revolutions in 
her ministry, 372. — alarmed at the 
expedition of the pretender, 384. — 
her secret intentions with respect to 
the pretender never divulged, 388. and 
wo/e. — her death, 392. 

Appeals in civil suits in Scotland lay 
from tlie baron’s court to that of the 
sheriff or lord of regality, and ulti- 
mately to the parliament, ii. 472. 

Argyle (^'arl of), refuses to subscribe the 
test, ii. 490. — convicted of lrea.son 
upon the statute of Icasing-inaking, 
and escapes, 491. — is executed after 
his rebellion upon his old sentence, 
ibid. 

Aristocracy, English, in Ireland, ana- 
logy of, to that of France, ii. .'iFi. 

Aristocracy of Scotland, influence oftlie, 
in the reign of James IV,, ii. 409. — 
system of repressing the, 470. 

Arlington (Henry Bennet, earl off, one 
of the Cabal, ii. 70. — obliged to 
change his policy, 93. 

Arminian controversy, view of the, i. 
400 — 405. and notes. 

Arms, provided by freeholders, &c. for 
defence of the nation, i. 552. note f. 

Armstrong (sir Thomas), given up by 
the States, and executed without trial, 
ii. 157. 

Army, conspiracy for bringing in, to 
overawe the parliament, ii. 543. and 
note. 


Army of Scotland enters England, 1. 586. 

Army, parliamentary, new modelled, i. 
600.— -advaifces towards London, fi‘2."). 

Army, proposals of the, to king Charles 
I. at Harapton-court, i. 627. — re- 
jected by him, 628. — innovating 
Sj^irit in, 637. — publishes a declara- 
tion for the settlement of the nation, 
640. — principal oflicers of, determine 
to bring the king to justice, 642. and 
7 io/e, 643. 

Army disbanded, ii. 12. — origin of the 
present, ibid. 

Army, great, suddenly raised by Charles 
H., ii. 98. and note f. 

Army, intention of Jame.s II. to place 
the, under the command of catholic 
officers, ii. 218. 

Army, standing, Charles the Second's 
necessity for, ii. 78. — its illegality in 
time of peace, 269. and note. (See 
Standing Army.) — Apprehensions 
from it, 422. 

Army reduced by tlie commons, ii. .'Ki.l. 

Army recruited by violent means, li. 
377. and note j. 

Array, commissions of. i. 552. 

Arrest, exemption from, claimed by tlie 
house of commons, i. 268 — 272 — 
parliamentary privilege of exemption 
from, 303. 

Articles, lord.s of the, their origin and 
power, ii. 468 — regularly named in 
the records of every parliament from 
the reign of Janies IV., ibid . — wiiat 
they propounded, when ratified by the 
tliree estates, did not require the 
king’s consent to give it validity, 471. 

— abolished, 496. 

Articles of the church of England, real 
presence denied in tlie, i. 95. — subse- 
quently altered, ibid and no/e. — tfti- 
ginal drawing up of the, 101. and 
note. — brought before parliament, 
192. — statute for subscribing, tbid. 

— ministers deprived for refusing, 
ibid, note f. 

Articles, thirty-nine, denial of any of 
the, made excommunication, i. 303. 
note *. 

Articles of the church on predestination, 

i. 400. 

Articuli Clen\ account of the, i. 323. 

Artillery company established, i, 550. 

Arundel (Thomas Howard, earl of), his 
committal to the Tower, i. 378. 

Arundel (Henry Howard, earl of), his 
case in parliament, ii. 200. note *. 

Ashby, a burgess of Aylesbury, sues the 
returning officer for refusing his vote, 

ii. 436. 
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Ashley ( Anthony, lord, afterwards earl 
of Shaftesbury), one of the Cabal, ii. 

70. 

Ashley (serjeant), his six'ech in favour 
of prerogative, i. 390. note. 

Ashton (John), remarks on his convic- 
tion for high treason on presumptive 
evidence, ii. 324. 

Asbociation abjuring the title of James 
11., and pledging the suhscrihcrs to 
revenge the death of William III., 
generally signed, ii. 291. and note*. 

Atkinson ( ),his speech in the house 

of commons against the statute for 
the (pieen’s power, i. 117. note. 

Attainders against Russell, Sidney, Cor- 
nish, and Arm strong, re versed, ii. 323. 

Aft(,rhury ( I>r. ), an account of his b(H>k 
entitled liof/its and PnrdvQes of an 
J'dailidi Convi.i'ittiim, ii. 107. — pro- 
inote<l to tlie see of llochester, 4l'8. 

— (lisatTection to the house of Ifano- 
Acr, U4. - -deprived of his see, and 
hanibluHi for life, ihid. 

Auirshurg ('onfession, eonsubstantiation 
acknowledged in the, i. 90. 

Auirsburg, league of, ii. 2)1. 

An liner (John, bishbp of London), his 
per^eeution of p.iinsts, i. 113. note . — 
Ills coNO'tousness and proseinition of 
the puritans, i. 202, and note. — ■ 
rji/abeth's t\rannv to, 22 1. note . — 
his answer to Kiutx airainst female 
monarehv, 280 -- passage from his 
hook on the limited [lowcr of the 
lOnglish croNNii, 281, 282. 

Racon (sir Francis, lord Verulam), his 
[iraibc of the laws of Henry VII., i, 

1 1 his error concerning the art of i 

lu'UeA olence, 14. note . — liiH account 
' of causes, belonging to the court of 
sfar-eliamber, .'’il.— Ids apology for 
the execution of catholics. UiL note . — 
his eharacter of lord l>urleigh,2<tL — 
exe*dienee and nuKlmaition of hi.s Ad- 
vffti\(Htent on the ('onh ovu s of the 
C'hitrc/i of I'diijlatol, 227. and n<fte*. 

— disliked agreeing vNilh the house 
t»f lords on a subsidy, 276. — his 
advice to James 1. on summoning a 
pailiament, 338. — acipiainted with 
the particulars of Overburv’s murder, 
3.*)2. and note. — impeached for bri- 
ber}, 3.’i8, — extenuation of, thid. 
noti \. — his notice of the puritans, 
39.). note, Keconimend.s mildness 
toward^ the papists, 408. 7iote\. 

Bacon (sir Nicholas), great seal given 
to, i. 110. note. — abilities of, tbtd. — 


suspected of favouring the house of 
Suffolk, 128 — his reply to the 
speaker of the house of commons, 2.)0. 

Baillie (Robert), his account of the re- 
ception and impeachment of the earl 
of Strafford in Englaall, i. 523. note. 

Ball (bishop of Ossory), persists in 
being consecrated according to the 
protestant form, ii. 527. note. * 

Ballot, the, advocated in the reign of 
Anne, ii. 367. note. 

Balmerino (lord), tried for treason on 
the Scottish statute of kasing-making, 
ii. 48C. 

Bancroft (Richard), archbishop of (’’an- 
terbnry, endeavours to increase the 
ecclesiastical jurisdiction, i. 324, 32.), 
and fiote. — puritan clergymen de- 
piived by, 394. and note. — defence of 
episcopacy, 39.), note, 

Bangorian controversy, ii. 408. —• cha- 
racter of It, d>iil. notef. 

Hank of England, its origin and depre- 
ciation of Its notes, ii. ^98. 

Banks (sir John), attorney-general, bis 
defence of the king’s absolute power, 
i. 440. 

Bapti.sm by mid\NiveR abolished, i, 181. 
note *, 

Biirebonc’s parliament, i. 660. — tipi’^y 
tlu'insclvcs Nvith vigour to rcloiiii 
abii'.cs 661.-— Note for tin* nholilion 
of the court of chancery, i/nd — niai m 
tlic chu’gy. 6(;2, — surrender their 
poNver to ('roniNNcll, dad. 

Banllon (the I'rcnch ambassador), fa- 
vours the opposition, ii. 102. note-f. - 
sums giNcn to menthers of parliament 
mentioned by, 104. — nnn.trk.s on that 
corruption, ddd. suspicions against, 
141. — extract from, concerning an 
addre^'S from the commons to tiie 
I king, 218. note. 

I Barnes (Dr. Thomas), apjiointed to de- 

I fend the marriage of Henry VI If. 

with < 'athenue of Aragfin, i. 60. note*. 

Baronets created by James 1. to raise 
money, i. 338. and note. 

Barons of parliament, the title of, ob- 
jected to, i. 360, note. 

Barons, English, their acquisitions lu 
Ireland, ii. .)09. 

Barrier treaty of lord ToNvnshend, ii. 

! 376. 

Baxter, extract from his T/ife, descrip- 
tive of th<> episcopalians of his day, ii. 
18. note. 

Beal ( ), liis hook against the eccle- 

siastical system of England, i. 118. 
note. 
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Beauchamp (William Seymour, lord), 
honourg of his family resorted to, i. 
292. note. 

Bedford (Francis Russell, second earl 
of), imprisoned under queen Mary 
on account of his religion, i. 103. — 
his death, i. 539. and note. 

Bedford (William Russell, fifth earl of), 
joini king diaries I. at Oxford, i. 
577. —is ill received, 578 — returns 
to the parliament, ibid. 

Beggars caused by the alms of monas- 
teries, i. 80. — statute against giving 
to, ibid. note*. 

Bell ( Mr.), his attack on licences, i. 2.55. 
— elected speaker, ibid, and note. 

Bellarmine (cardinal Robert), opposes 
the test-oath of James I., i. 407. , 

Bullay (Joachim du, bishopof Bayonne), 
reports that a revolt was expected in 
England on the divorep of Henry 
VIll., i. 67. 

Benefices, first fruits of, taken from the 
jiope, i. 64. , 

Benevolence, exaction so called in 1545, 
i. 24. — consequences of refusing to 
contribute to it, 25. — taken by queen 
Elizabeth, 211. note. 

Benevolences, oppression of, under Ed- 
ward IV., i. 14. — abolisiiod under 
Uicharcl HI., and revived by Henry 
VII., ib/d. — Oanti'd by private p<‘r- 
sons, ibtd. note. — required under 
Janies I., i, 312. 

Bonnet (Dr.), his proposal on the di- 
vorce of Heiiiy VHl., i. 66. note. 

Bennet ( ), an informer against 

papistsk, i. 154. >tote‘f. 

Benihon ( ), his impri.sonment by 

bishop Aylmer, i. 202. 

Berkley (sir John), justice of the 
King’s bench, defends sbip-nione), i. 
436. and note*. — and the king’s ab- 
solute power, 441. — parliamcutary 
impeachment of, .5.59, 

Berkely (Cliarles, first earl of), his ad- 
ministration in Ireland in 1670, li. 
5.58. 

Berwick, right of election extended to, 
by Henry VHl„ ii. 203. 

Best (Paul), ordinance against, for 
writing against the Trinity, i. 620. 
note. 

Bible, 1533, church translation of the, 
proscribed, i. 83. — liberty of read- 
ing, procured by Cromw^l, and re- 
called by Henry VHL, ibid, and 
note. 

Bill of exekisiou, drawn in favour of the 
duke of York's daughters, ii. 129. — 


of rights, 269. — of indemnity, 276. 
— for regulating trials upon charges of 
high treason, 322. — of 7tli of queen 
Anne atfording peculiar privileges to 
the accused, 322. — to prevent occa- 
sional conformity, passes the com- 
mons, and is rejected by the lords, 412. 

— passed by next parliament, ibuL 

— repealed by the whigs, 413. and 
note. 

Birch (Dr. Thomas), confirms the 
genuineness of Glamorgan’s commis- 
sions, i. 612. 

Birth of the pretender, suspicions at- 
tending the, ii. 246. 

Bishops of England, authority of the 
pope in their election taken away, i. 
66. — their adherence to Rome the 
cause of tlieir abolition by the Lu- 
therans, 92. — lefes offensive in Eng- 
land than Germany, dnd . — defend 
church property in England, loo. — 
some inclined to the puritans. 182. ~ 
conference of, withtlie house of com- 
mons, 210. — commons ojiposcd to 
the, 211. — puritans object to thmr 
title, 223. note. — character of, umh'r 
Elizabeth, 227. note. — tyranny of the 
queen towards them, ibtd. and nuft f. 

— conference of, witli the puritan', at 
Hampton (’ourt, 297.- proceedings 
of the, against the jmritans, .391. — 

jurisdiction ol' the, 465. and note 

moderate go\<u'mnent of, proponed, 
533. and notes. — proceedings on 
aboli-sliing, .531. — excluded from par- 
liament, 536. and note. — retlcclions 
on that measure, 537, 538. — im- 
peachment of the twelve, 561. rmh. 

— restored to their seats in the house 
of lords, ii. 27. — their right of \ otiiig 
denied by the coinmoys, in the ea'te 
of lord Danhy, 111. — diseiission on 
the same, ibid. — restored to Scotland 
after six years’ abolition, 476. — and 
to part of their revenues, ibid. — their 
protCsStations again.st any connivance 
at popery, 546. note. 

Bis]iop.s, popish, endeavour to discredit 
the English Seripture.s, i. 83. note. — 
refuse to officiate at Elizabetli's coron- 
ation, 1 10. and note. — deprived under 
Elizabeth, 111. — their sabsequent 
treatment, 11,5. 

Bishoprics despoiled in the reformation 
under Henry VllL, i. 94. 

Black, one of the ministers of St. An- 
drew's, summoned before the privy 
council of Scotland, ii. 480. 

Blackstone (sir William), his misunder- 
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standing of the statute of allegiance^ 
nth Henry VU., i. 10. note f. — 
inadvertent assertion of, ii. 145. 

Blur (sir Adam), impeached for high 
treason, ii. 145. 

Bland ( ), fined by authority of par- 

liament, i. lJ74. 

Blount (John), sentenced by the lords 
to inipriMminent and hard labour in 
Bridewell for life, ii. 442. 

Bol -yn (.Vnne), her weakness of cha- 
racter, i. vll. note. — undoubted inno- 
cence of; her indiscretion ; infamous 
proceedings upon her trial ; her Ic- 
Mties in discourse brought as charges 
ag.iinst her ; confesses a precontract 
with lord Percy; her marriage with 
tho king annulled, -tJ. — :u’t ^etthng 
the crown on the king's children b\, 
or an) subsctpieiit wife, 34. — time 
of her mairiagc with Henry VIII. 
coiiMdered. OJ. note. — interested in 
tlu' refoi me(l t.iith, 0^. 

Bolingbiokc ( llenr\ St.John, lord), re- 
in uk.iMe pavsuge in his Letters on 
Historv, II. 7ioh’l. — engaged in 
eot respondenee with tin* pretender, 
3''o. and /n to f. — impeaehed of high 
treistm, ‘{T). - his letters in tlie K\- 
iiinimr answered by lord (’owper, 
K'ni. nott — character of his writ- 
iiU'’s, 4(j I . 

Bolton {lord ehancellor), his freatis(M»n 
tlie imh’pimdeiK’e of lieland, ii. 

Bonatrht, usage of, expl.iiii(*d, ii. 

Bonaght and coshering, hai barons prac- 
tice of. 11 1 7. 

Bonner (Kdninnd, bishop of London), 
his persi'cntuni, i. (Oh — tifatmeiil of 
li\ l.dwaid \ I.’s council, 97 note. — 
io\al lelti'T to, for tin* piosocnlion of 
lieu'tu's, loj. note. — inijtrisoned in 
tin- .M.iiNhalsea, 1]>^. — denie.sbi.shop 

Hoi 11 to be law full) const-crated, 

Books of the leformed religion imported 
from (Jermanv and Flanders, i. 82. — | 
statute' against, ifjol. note. -bo<iks 
a'jnnst the queen prohihiti-d h) sta- 
tute, 1 M. 

Hooks, n‘-tnctions on printintr, selling, 
possessing, and importing, i 238. and 
ni<tt 

Bo till (sir CJcorge), rises in t'heshire 
in fa \ our of ('liarles IL, i. f>93. j 

Boroughs and burgesses, (dections and 
wagt.s of, under Filizaheth, i. 26 L i 
and note. 

Borotich'., twenty-two created in the 
reign of Ldwurd VI., i. 45, — four- 
teen added to the number under ‘ 


Mary, ihul and twenty-one, ii. 203. 
— state of those that return members 
to parliament, 202.— fourteen created 
by Kdward VI., 203, — many more by 
Klizaheth, ibid. 

Boroughs royal of Scotland, common 
usage of the, to choose the deputies 
of other towns as their proxies, ii. 
469. 

Bo.vsuet (Jaqnes), his invective against 
('ranmer, i. 97. 

Boucher (Joan), execution and speech 
of, i. 96. and note. 

Boulter, primate of Ireland, his great 
share in the government of Ireland 
in the reign of (leorge 1 1., ii. 564. — 
Ills character, tbid. 

Hound (l>r). founder of the Sabbata- 
rians, i. 397. note •. 

Boyne, splendid victory of the, gained 
by William III., ii. 559. 

Brady (Dr, 'Diomas), nnnarks on his 
writings, ii. 101. — on his treatise on 
boroughs, 206. 

Bivhon, customs of, murder not held 
felony by the, ii. 495. and note*. 

Bii'wers complain of an imposition on 
malt, i. 302. note. — proclamation 
concerning. 4 13. 

Briherv, first precedent for a penalty on, 
i. 207. — iinpeaehnn‘nfs for, .357. — 
prevalent in (he court of ('harles II., 
11 . 51. — its prevalence at elections, 
447 . 

Bndgeman (sir Orlando), succeeds 
< 'laremlon, ii. 73. 

Bnhuega, seven thousand English un- 
der Stanhope surrender at, ji. .378. 

Bristol (John," lord Digby, earl of), 
refu'^al of .summons to, &,e., i. 379. 
note *. 

Bristol (fJeorge Digby, earl of), con- 
verted to pojiery, li. 42. — attacks 
(’laremlon, 0.3. note f. 

Brodie (Mr.), his exposure of the nriis- 
re|)resentationH of Hume, i. 2H4. note. 

Browne (sir 'riiomas), his uhiJities, i. 
493. 

Browni.stc and Barrow lsts, most fanatic 

of tlie puritans, i. 214 emigrate to 

l|ol!and, ibid. — execution of, ibid. 
and note f. 

Bruce (Edward), his invasion of Ire- 
land, ii. 519. 

Bucer (.Martin), his pemiisHion of a 
concubine to the landgrave of Hessiq 

• i. 6H. note. — objected to the English 
vestments of jn-iests, 102. — his doe- 
trine.s conceniing the Lord’s Supper, 
90. — politic ambiguity of, ibid, note. 
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— assists in drawing up the forty -two j 
articles, 97. note. 

Buckingham (Edward Stafford, dake 
of), his triad and execution under 

Henry VIIL, i. 27. and note • bis 

impeachment, 377, 373. 

Baclongham (George Villiers, duke 
of), his connexion with lord Bacon’s 
impeachment, i. 358. and note §. — 
sets aside the protracted match with 
Spain, 370.— deceit of, 376. and tioie *. 
—his enmity to Spain, 408, and notes. 

— his scheme of seizing on American 
gold mines, 400. note. 

Buckingham (son of the preceding), 
one of the cabal ministry, ii. 70. — 
driven from the king’s councils, 90. 

— administration of, during the reign 
of Charles II., 175. 

Buckingham (JoUu Sheffield, duke of), 
engaged in the interest of the pre- 
tender, ii. 386. an<l note. 

Bull of Pius V. deposing Elizabeth, i. 
137. — prohibited in England by sta- 
tute, ilnd. 

Bullinger (Henry), objected to the En- 
glisli vestments of priest.s, i. 102. 

Buonaparte (Napoleon), eharaetto’ of, 
compared with that of (.Miver Croni- 
wcdl, i. 681, 682. and note. 

Burciadl (Peter), in danger of martial 
law under Elizabeth, i. 2U. and 
note. 

Burgage tenure, ii. 200. — opinion of 
the author concerning ancient, 205. 

Burgesses, wages of boroughs to, i. 264. 
note , — debate on non-resident, in the 
house.of commons, 260. 

Burgundy (duke of), eftbet of his death 
on the French succe.ssion, ii. 381. 

Burnet (Dr. Gilbert, bishop of Salis- 
bury), denies the aiKswer of Henry 
VHI. to Luther, i. 59. note. — and 
the king’.s bribery of the universities 
on bis divorce, 61. note, — his doubts 
on the time of Anne Boleyn's mar- | 
riage, 62. note. — his valuation of the i 
suppressed monasteries, 76. — his oh- , 
servations on the persecutions of 
Diary, 106. note . — anecdote related i 
by, ii. 62. note. — liis remarkuble I 
conversation with Bentinck, 263. ' 
note. — 1*emark of, on the statute for 
regulating trials in cases of high 
treason, 327. 

Burton (Henry), and Edward Bastwick, 
prosecuted by the star* chamber, i» | 
456. I 

Bushell, a juryman, committed for non- | 
payment of his fine imposed on t 


him in the case of Penn and Dlead, ii. 
173. 

Butler (Mr. Charles), his candid charac* 
ter of Cranmer, i. 99. note. — his 
discussion of the oath of supremacy, 
1 12. note. 

Cabal ministry, account of the, ii. 72. 

Cabinet council, que.stion of its respon- 
sibility, ii. 348. and note. — members 
of the, answerable for the measures 
adopted by its consent, .350, 

Calais, right of election extended to, ii. 
203. 

Calamy (Edmund), irregularly set at 
liberty by the king’s order, ii. 4.5. 

Calvin (John), adopts Buccr’s doctrine 
on the Lord’s Supper, i. 90. — malig- 
nity of, 96. — objected to the English 
vestments of priests, 102. 

Calvinism in England,!. 403. 405. and 
note. 

Calvinists, severe act against the, ii. 48. 

Cambridge ljnivc*r‘:it), favourable to 
Protestantism, i. 184. 

Camden (Williain, Clarenceux king of 
arms), remarks of, concerning Eliza- 
beth's ajipointment of a successor, i. 
127. note. 

Caineronian rebellion, ii. 471. — the 
Cameronians publish a deelurafion re- 
nouncing their allegiance to Charlis 
H.,47.3. 

Campian (Ediuuiul), cxeeuted for po- 
per), i. 14.5. — his torture justified by 
lord Burleigh, 149. 

Canon law.s, commissioners appoinltd 
for framing a new series, i. 101. nolm. 
— cliaracter of the canons, whieli 
were never enacted, ihui — amend- 
ments of attempted, 191. 

Canons, ecclesiastical, new' code qf, 
under James I., i. 3u.3. and notes.— 
dt'fetiding the kiug'.s absolute power, 
322, and note. 

Canlweil's “ Annals of the Church,’’ 
remarks upon a pa.ssage in, i. 396. 
note. 

Carleton (sir Dudley), his unconstitu- 
tional speech on parliaments, i. 377. 
note. 

Came (sir Edward), ambassador at 
Rome, to queen Mary, i. 109. and note. 

Carte (Thomas), his censure of the cha- 
racter, &c. of queen Mary, i. 10.5. 
note. — his anecdotes of Godolphin 
and Harley, ii. 371. note, — bis Life 
of the Duke of Ormond, 551. note. — 
the fullest writer on the Irish rebel 
lion, ibid. 
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Carte and Leland, their account of the 
causes of the rebellion in Ireland in 
1641» ii. 553. note. 

Cartwright (Thomas), founder of the 
puritans, i. 1 85. — his character, ibid. 

— his Admonition, 18$.— his oppo- 
sition to civil authority in the church, 
ibid. — his probable intent of its over- 
throw, 187. note *. — design of his 
labours, 188. — objected to the seizure 
of church property, ibid. note. — 
summoned before the ecclesiastical I 
commission, 207. — disapproved of 

the puritan libels, 208 assertions 

of, concerning Scripture, 2 in. note. 

Catherine of Aragon, queen of Henry 
VIII., his marriage with her, and 
cauhc of dislike, i. GO. and note. — 
di\orce from, ibid. — feelings of the 
nation in her favour, 08. 

Catliolic religion, presumption of the 
establishment of, ii. 81. — remarks on 
James the Seeond’s intention to re- 

cst.iblish, 212. 

(’atliolies, Uv\.s of Elizabeth respecting 
tlu‘, i. chap. iii. lOS — 169.— a proud 
and obno.\iou8 faction in the reign of 
Charles I., i. 588. — natural enemies 
to pouce, ')89. — hated liy h<»(h parties, 

59.5. — ('harles I. gave much otfenee 
by aeeepimg their proll'ered sersice.s, 
ibtd. — promises of C’harles If. to, ii. 

39. — Lo}altN of, 40. — Charles II. 's 
bja.s in fa\()urof, ibid. — lavs against, 
enforced in Ireland, .5.38. — chum the 
re-cstahli.shment of their religion, 

55.3. — ami at revoking the act of 
settlement, 558. — tlieir hopes under 
Charles II. and Jame.s II., ibid.-~ 
their possessions at the end of the 
seventeenth century, 5G0. — severity 
.f tfie laAvs against them daring the 
reigns of William III and .\iiiie, 561. 

— severe penalties impo.sed upon 
them, ibid. 

Cavaliers, ruined, inadequate relief | 
\oted to, li. 22, ' 

Cavendish (Richard), proceedings con- 
cerning his office for writs, i. 279. note. 

Cecil, William (lord Burleigh), hi.s 
great talents, i. 110. — paper of, on 
religiou.s reform, ibid. rwte^. — his 
memoranda concerning the debates 
on the succession under Elizabeth, 

126. note. — his conduct concerning 
Elizabeth’s marriage, 124. — argu- 
ments of, relating to the archduke 
Charles and the earl of I.^icester, 
ibid. note. — procures an astrological 
judgment on her marriage with the 
vuL. II. , r p 


duke of Anjou, 125. (kvours 

her raatriage with the archduke 
Charles, 126. note. — suspected i>f 
favouring the house of Suftblk, 128. 
and noie§ memorandum of, con- 

cerning the queen of Scots, 133. — 
fears of, concerning the nation, 136. 

— his proceedings against Mary Stu- 
art restrained by Elizabeth, 139. — 
pamphlets of, in defence of Elizabeth, 
149, 150. and note — answered by 
cardinal Allen, and supported by 
Stubbe, 149. note. — his memorial on 
the oath of supremacy, 151. — his ad- 
vice for repre.ssing of papists, 152. — 
fidelity of his spies ou Alary queen of 
Scots, 1,56. — continues his severity 
to the papist.s, 167. — his strictness 
over (^umbndge University, 184. fiotc. 

— averse to the severity of Whitgift, 

202. — his apology for the puritans, 

203. — his constant pliancy towards 
Elizabeth, 204. — his .spoliation of 
church property, 223. — project of, 
for raising money, 245. — interests 
himself in affairs of private indivi- 
duals, 246. and note . — his policy in 
doing so, ibid. — foresight the cha- 
racter of his administration, 247. 

Cecil, Robert (earl of Salisbury), hi.s in- 
nocence of the gunjiowder conspiracy, 
i. 406. note. 

Celibacy of priests, its origin and evils 
considered, i. 91. note. 

Ceiisits of 1837, results of the, iu Ire- 
lan<l, ii. 564. note. 

(h*reinonies, snpei*stilious, abolished in 
England, i. 86. 

('ham hers ( Riehd.), proceedings against 
for refusing to pay customs, &c., i. 
426. 

Chancery, court of, its practice concern- 
ing charitable heijueKts, i. 79. note. 

Chancery, origin and power of the 
court of, i. 34 1. — dispute on the ex- 
tent of its jurisdiction, 345 — its abo- 
lition voted, i. 661. 

Chantries, acts for abolishing, i. 94. — 
disposition of their revenues, ibid, 

Charles I. (king of England), constitu- 
tion of England under, from 1625 — 
1629, i. chap. vii. 374 — 419. — fa- 
vourable features of his character, 
374. and note. — succeeds to the 
throne in preparations for war, 375. 

— privileges of parliament infringed 
by, .378, 370. — determines to dissolve 
it, 380, and note. — demands a loan, 
and consequent tumult, 381. and note. 

— arbitrary proceedings of his coun- 
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cU, 382. and note , — summons a new j 
parliament^ 387. and no/e§. — liis dis- j 
like to the petition of right, 389 — j 
3li>2. — answer concerning tonnage j 
and poundage, and prorogues the par- 
liament, 392. — his engagement to | 
the Spanish papists when prince of 1 
Wales, 410.— conditions for his mar- i 
riiige with the princess Henrietta j 
Maria. 412. — view of his third par- I 
liaincnt compared with his character, i 
417. — constitution of England under,* 
from 1029 — 1640, chap. viii. 420 — 
312. — declaration of, after the disso- 
lution, 421. and note. — his proclama- 
inations, 441. — proceedings against 
the city, 445. — offer of London to 
build the king a palace, 446. note . — 
principal charges against his govern- 
ment, 447. — his court, &e.^ suspected 
of favouring popery, 477 — 4H0. — 
supposed to liave designed restoration 
of church lands, 485. — attempts to 
draw him into the Homish (’hureh, 
490. — aversion to calling a parlia- 
ment, 506. — vain endeavour to pro- 
cure a .supply from, 508 — dissolved, 

510. — his means for raising money, 
Und, — summons the council of York, 

511. — assents to calling a parliament, 
ihnl. — eonstitiition of England under, 
from 1610 — 1642, chap. ix. 513 — 
.561). — his desire of saving I.ord 
Strafford, 527, notr. — recovers a por- 
tion of his sub ects’ confidence, .539. 

— his sincerity still suspected, 541. 

— his attempt to seize members of 
parliament, .545, votes. — Effects of, 
on the fiation, 516. — his sacrifices 
to the parliament, 551, — nineteen 
]>ropo.sition.s offered to, .5.5.5. — powers 
claimed by, in the nineteen propo- 
sitions, ihid — comparative inerits of 
his content with the parliament, 557 

— .569. — his concessions important 
to his cause, .567. — his intentions of 
lev}ing war considered, dud. note , — 
probably too soon abandoned the par- 
liament, 567—569. — his success in 
the first part of the civil war, 572. — 
his error in besieging Gloucester, 
ibtd. — affair at Brentford injurious 
to his repututioQ, ,573. — his strange 
promise to the queen, .575. — denies 
the two houses the name of a parlia- 
ment, 577..— Earls of Holland, Bed- 
ford and Clare join, ibid, — their bad 
reception, and return to the parlia- 
ment, 578. — is inferior in substantial j 
force, 579. — yeomanry and trading ' 


classes general against him, 586, — 
remarks on the strength and resources 
of the two parties, 587. — loses 
ground during winter, ibid. — makes 
a truce with the rebel catholics, who 
are beaten at Namptwich, tbid. — 
success over Essex in the west, 588. 

— summons the peers and commons 
to meet at Oxford, 589. — vote of 
parliament summoning him to appear 
at Westminster, 590. — his useless 
and inveterate liabit of falsehood, 59 5. 
and note. — does not sustain much 
loss in the west, 598, — defeat of, at 
Naseby, 601. — observation.s on his 
conduct after his defeat, 602. -- sur- 
renders himself to the Scots, 603, — 
reflections on his situation, 604. — 
fidelity to the English C hurch, 60.5. 

— thinks of e.sciiping, 6o7. — im- 
prudence of preserving the queen’s 
letters, which fell into the hands of 
parliament, 608. and note f. — dis- 
avows the power granted to Glamor- 
gan, 610. — is delivered up to tlio 
parliament, 613 — remarks on tliat 

event, 614. and notes otters made 

by the army to, 624. — taken by 
Jovee, dud. — treated with indul- 
gent*, 626. — his ill reception of the 
proposals of the army at Hampton 

Court, 627 escapes from Hampton 

Court, 631, — declimss passing four 
bills, 632. — placed in solitary eon- 
finernent, dud. — remarks on bis trial, 
642. — refiections on his execution, 
characti r, and government, <>44. and 
note — his innovations on the law of 
Scotland, ii. 11 46. -7- state of the 

church in Ireland in the reign of, 
535. and note *. — his promise of 
graces to the Irish, 545. — his perfitly 
on the occasion, ibiti. 

Charles II. (king of England), seeks 
foreign assistance, i. 665, — attempt.s 
to interest the pope in his favour, dnd. 

— his court at Brussels, 692. — re- 

ceives pledges from many friends in 
England, 693 pressed by the roy- 

alists to land in England, 695 — for- 
tunate in making no public engage- 
ments w’ith foreign powers, 696. — 
hatred of the army to, 704. — his re- 
storation considered imminent, early 
in the year 1660, 705. and note I- — 
constitution of the convention parlia- 
ment greatly in his favour, 709. and 

notes his declaration from Breda, 

ii. 2 — proclamation soon after land- 
ing, 4.— re-enters on the crown lands, 
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7. — income settled on, 9. — charac- 
ter of, by opposite parties, 15. and 
jiote *. — promises to grant liberty of 
conscience, — bis declaration in I 
favour of a compromise, 18. — violates | 
his promise by the execution of Vane, i 
24. — his speech to parliament con- 
cerning the triennial act, 29. — Vio- j 
lates the spirit of his declarutioiis. 40. [ 

— wishes to mitigate the penal laws i 
against the catliolics, 42. — his incli- j 
nation tow’ard that mode of faith, 43. ' 
and nofe. — publishes a declaration 1 
in favour of liberty of conscience, 45. ' 

— private life of, .51. — not averse to ' 

a commission of inquiry into the pub- j 
lie aet'onnt^, 56. — commons jealous | 
of his (Ifsigns, 58. — solicits money j 
from France, 69. —intrigues with 
France, 7 4. — his desire of absolute ' 
power, 75. — complains of the fue- j 
doui of political e()n\ ersatious, ' 

— a(l\ ice of some courtiers to, on the ' 
fire of Lomliui, 76. — unpopulanty i 
of, 77. — eudeuvours to obtain aid ! 
fioin France, 78. — desires to testily 
puhliel) Ills adherence to the Uomish 
eominunum, i/u</. — his conference 
with the duke of Vork, (hillord, and , 
Arlington, lor the advancement of 
the catholic faith, 79. — his per.'onal 
liatred to the Dutch, 82. — Joiu.s | 
with Louis to suh\eit Iloilaiid, j 

— eonicsses to Louis AIV.’s am- 
hissador the iiiitioiuil dislike to I 
Fri'iieli alli.uK'C, 83. — his evasive J 
conduct towards Louis XIV., 8 4. — ' 
hopes of his eourt, 8 5.~ his prero;.’a- I 
li\<‘ onpoxed by the common.s, 90, — 
ctnuplains to the loids of the oppo- 
sition of the coiumoiis, ///u/. — gi^es 
wav to tlie fuihlic voice about the i 
siispeiisioTi hill, r/jif/. and wo/e. — i 
coinjadled to make peace with Hol- 
land, 94. — his attachment to French < 
iiitere.sts, f/>n/. — receives money from ' 
France, 98 — his secret treaties with 
France, 106. -his insmeeritv, 

— his projiosal to Louis XI Vh of a ■ 
league to support Sweden, 107. — his ' 
death anxiously wished for by the i 
Jesuits. 121. — his unsteadinesi, 1.31. 
and — tells Jl 3 de it will not be , 
in his power to protect the duke of 
York, thiii — offers itiade by him in 
the case of exclusion, 133. — iinplore.s 
tlie aid of lamis XIV. against his 
council and parliament, 138. — his 
dissimulation, 140. — consultations , 
against his goverpaent begin to be I 

T r t 


held, 153. —his connexion with 
Louis XIV. broken off, 164. — his 
death, 165. — no general infringe- 
ments of public liberty during hi.s 
reign, 160. — tyrannical form of bis 

government in Scotland, 487 state 

of the proiestants and catholics in 
Ireland, at his restoration, .554. — 
stale, character, and religion of the 
parties in Ireland at the restoration 
of, ilnd. — his declaration for the set- 
tlement of Ireland, 555. — claims of 
the different parties, i7>u/. — not satis- 
factory to all eoncenied, 557. — dis- 
gusted with the Irish agents, I’Zm/. 

Charles IX. (king of France), his per- 
secution of the protesfant f.iith, i. 136. 

Charles V. (emperor of Cermany), his 
influence ovi'i* the jiope on Henry 
V'llL’s divoree, 163. — intercedes 
for the princess Mary to enjoy lier 
religion, 95. 

Charles (archduke of Austria), a suitor 
for tlie hand of F.li/aheth, k 123. 142, 
— I'ceiTs arguments in his favour, 
12 4. Mu/c “ recognised as king of 
Spain, ii. 37 L— elected emperor, 378. 

Cliarh's Louis (idoetor jiaUiliue), sus- 
pected of aspiring to the tlironc, i. 
637. «o/c f. 

Charnock, one of the conspirators to as- 
sashinafo William III, ii. 29 4, nuU'. 

Chatidhcranlf, virses displavcd at the 
entry of Francis II. at, i. 1.30 }iofc. 

(’Iiestcr, right of election extended to, 
ii. 20 

('hiehesier (sir Arthur, lord deputy), 
his eapiicit), ii. 521 - -the gr»‘.it co- 
lon v ol' Lister carried into eflcct by 
hi.s means, i/niL 

(Jiieftuiii.s ( Irish), compelled to defend 
their lands, ii. 5(i0, 

<’l»illingvv<inh (Dr. AVilliani), his ex- 
amination of popery, i. ‘19.3. — cfi’i ct 
of the covenant upon his fortunes, 
58.5. 

('holmley (sir Henry), his letter to the 
major of (’hester on a loan to queen 
Kli/aheth, i. 2*14. note *. 

Clirist ( 'hiireli ( 'ollege, Oxford, endowed 
by Wolsey from the suppressed mo- 
nasteries, i. 70. 

Church of Lngland, view of, under 
Henry VJ IL, Edward VI., and queen 
Mary, i, diap. ii. 57 — 107. 

Church ceremonies and liturgy disliked 
by the reformers, i. 171. — proposal 
for abolishing, 175, note], — conces- 
sion of, beneficial, 177. — irregularly 
observed by the clergy, 178. Kli^a- 
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beih’s reported offer of abolishing, | 
226. note* I 

Church of England, its tenets and homU j 
lies altered under Edward VI., i. 86. j 

— liturgy of, chiefly a translation of i 
the Latin rituals, ibid, and note — 
images removed from, ibid, and note. 

— altars taken down and ceremonies 
abolished in the, 87. — principally 
remodelled by Craniner, 97. — alter- 
ations in the, under Elizabeth, 108. 
jwte. — its liturgy amended, 111. and 
note *. — Entirely separated from 
Home, ibid. — opposition of Cart- 
wright to the, 187. note ^. — moderate 
party of. the least numerous under 
Elizabeth, 189. — attack on, bv Strick- 
land, 100. — its abuses, ibid. — arti- 
cles of, brought Ijctbre parliament, 
191. — innovations meditated in the,* 
6.‘l.3. .').37. and notes . — parliamentary 
orders for protecting, 536. and notes. 

Church of Scotland, its immense wealth, 
ii. 477. Js- wholly changed in charac- 
ter, since the restoration of the 
bishops, 483 — in want of a regular 
liturgy, ibid. — English model not 
closely followed ; consequences of 
this, ihid. 

Church lauds restored at the Restoration, 
ii 7. 

Church plate stolen in the Reformation 
under Edward VI., i. 94. note. 

Clmroh revenues, spoliatiou of, in Eng- 
land, i. 223. 

Civil war under Charles I., commence- 
ment of, i. .569. — great danger of, in 
the reign of Charles II., ii. 142. 

Cjanricarde tniarquis of), his unsullied 
character, ii. 554. note. 

Clare (earl of), joins the king, is ill re- 
ceived, and returns to the parliament, 
i. .577. 

Clarence (Lionel, duke of), parliament 
h(*ld by. at Kilkenny, for reform of 
abuses, ii. 518. 

Clarendon (Edward Hyde, carl of), cha- 
racter of his talents and works, i. 496. 
— MSS. and interpolation of his his- 
tory and life, 497. note. — imper- 
fections and prejudices of the work, 
497 — 5U0. and notes, 504 note^, 511. 
note *. — observations on, 602. wotef. 

— against Monk, 705. — resolution 
of, to replace the church in its pro- 
pertyilift the Restoration, ii. 8. — his 
integrity, 22. and note\. — tlie prin- 
cipal adviser of Charles II., 30, — 
prejudices of, 33. note *. — against 
any oonoession to the catholics, 43. — 


averse to some of the clauses in the 

Act of Uniformity, ibid his account 

of the prevailing discontents of his 
lime, 62. note. — Inveighs aga inst a 
proviso in a money bill, 56. ~ his 
bigotry to the tory party, 57. — op- 
poses the commission of inquiry, 58. 
— clandestine marriage of his daugh- 
ter with the duke of York, 59. and 

note ^ decline of his jmwer, ibid . — 

suspected of promoting the marriage 
of Miss Stewart and the duke of Rich- 
mond, 62 — his notions of the English 
constitution, ibid. — strongly attached 
to protestant principles, 63. — will 
not favour the king’s designs against 
the established religion, ibid. — coali- 
tion against, 64. and note. — his loss 
of the king’s favour, 6.5. — seventy of 
his treatment, ibuL — his impeach- 
ment, ibid. — unfit for the government 
of a free country, ibid. — articles of his 
impeachment greatly exaggerated, 66. 
— fears the hostility of the commons, 
ibid. — charged with effecting the sale 
of Dunkirk, 67. — his close connexion 
with France, 69. — conjectures on his 
policy, ihtd. — advises Uharlcs to so- 
licit money from France, 69. — his 
faults as a minister, ibid. — further 
remarks on his History of the Re- 
bellion, 70. and vote. — his disregard 
for truth, and pusillanimous liight, 
71. — banislnnent, ibid. — Justifica- 
tion of it, ihtd. and note t- — severe 
remark of, on the clergy, 410. 

Clarendon (Henr^, earl of), succeeded 
by Tyrconriell in the government of 
Irtdand, ii. 230. 

Clark (baron of the exclicquer). his 
speech on the royal power, i. 318. 

Clement VII. (cardinal Julius), popn 
his artful conduct towards Henry 
VIII., i. 61. — difficulties of deciding 
on the king’s divorce, 62. — forced to 
give sentence against him, 63. — pro- 
bably could not have recovered his 
authority in England, 64. — last bulls 
of, in the reign of Henry VIII., 65. 
— advice to the king on his divorce, 
68. note, 

Clement VIII. (pope), favours Arabella 
Stuart’s title to the English crown, i. 
287. — his project of conquering 
England, ibid. note. 

Clergy, levy on their possessions under 
Henry VlII., i. 19, 20. — immunity 
of the, from civil authority, 58. — 
compelled to plead their privilege, 
ibid , — to be bnuKled for felony, ibid. 
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— benefit of, taken from robbers, &c., 
with exeniptionvS, ihiiL — their privi- 
le<j:es tried and defeated, ibut — po- 
pular opposition to the, 59. — at- 
tacked in the house of commons, 64. 

— convicted of prsemunire, ibut — 
petition the king for mercy, and ac- 
knowledge him supreme head of the 
church, tbid. — cause of their dislike 
of the king’s divorce, 67. — unwilling 

to quit the catholic church, 68 

jealousy excited by their wealth, 69. 

— subdued by separation from Rome, 
and the dissolution of monasteries, 80. 

— drimiatic satires on the, 84. and 

vote. — their answers to libels against 
them, ibid. — their importance aided 
by the Latin ritual, 86 — their celi 
b.ioy abolished b} statute, b2. — con- 
ciliated by this measure, ibid. — con- 
forming, but averse to the innovations 
of tile Reformation, 9'k— the superior, 
ill England, less offensive than in 
Germany, 99. — e.xpellcd from their 
cures by queen Mary for having mar- 
ried, lod. and n<itc f. — the same re- 
storeil under Elizabeth, 111. note. f. — 
protestant, emigration of, to Ger- 
many, 172. — division of, on the 
I'hurch service, il)>d, — marriage of, 
disapproved by Elizabeth, 171. — 
Iier injunctions concerning it, and 
illegitimacy of thiir cliildrcn, ibid, 
votes'. — their irregular obsenance 
of church ceremonies, 178. — arch- 
bisln.p Parker’s orders for their dis- 
cipline, 180. — the jmritan advised 
not to separate from the church of 
England, deficiency and igno- 

rance of, in the English church, 18.']. 
and vote)!. — certificates ordered of, j 

< dud. — endcavour.s to supply tlieir de- | 
ficiency bv meetings called prophe- ^ 
s\iri<rs* 196. — Kr officio oath given i 
ff» the, 20 J. — aid raised on the, under j 
Kli/abeth, 24.'], 244. note.-— snjiport I 
the doctrine of absolute power in the | 
king, .']24. — to promote tlieir own j 
authority, ihul, — disliked, from their j 
doctrine of non-rcsistartce, 47.5. — d< - ) 
prived for refusing the Hook of .Spoit.s, 
i^d. — oath imposed on the, hy the , 
con vf*catiori. 5 d 5. — episcopal, restored 
to their benefices at the Restoration, ii. 
1.‘], — national outcry against the ca- 
tholics raised by the, 12.5. — refuse 
the oath of allegiance to William and 
Mary, 272. and note. — their Jacobite 
principles, .‘]28. — remarks on the | 
taxation of, 406. presby terian, 

r r 


of Scotland, three hundred and fifty 
ejected from their benefices, 470. — 
of Ireland, their state, 490. 

Cleves and Juliers, dispsited succession 
in the duchies of, i. 3,33. and note *. 

Clifl'ord, sir Thomas, one of the C'abnl 
ministry, ii. 72. 

Clifford, Thomas, lord treasurer, obliged 
to retire, ii. 92. 

Cloths, impositions on, without consent 
of parliament, i. 316. and note. 

Club* men, people so called, who united 
toresi.st the marauders of both parties 
during the troubles, i. 597 note *, 

Coffee-houses, proclamation for shutting 
up, ii. 171. 

Coke (sir Edward), his statement of 
the number of catholic martyrs under 
Elizabeth, i. 1C.*], note § — liis defec- 

' tion from the court, and suniniary of 
hi.s character, .']32. — defence of laws, 
and trcutinent of, by Janu"^, ibid, and 
note. — his report concerning arbi- 
trary proclamations, ,3;{4. — his sen- 
timents on benevolences, ,*]41. — ob- 
jects to the privately eonfening with 
judges, 34.']. — opposes the extended 
juiisdiction of the court of chancery, 
.•] 4 f, — 1 h.s defenec of the twelve 
judges, 348 — suspension, restoration, 
and suh.sequent life and cliaracter, 

.‘}49. — his MIS'*'., kc.. seized, 447 

extract from lii.s fourth institute, ii, 
210. — his explanation of tlu' law' re- 
garding the king’s prerogative, 22.5. 
- his timid judgment in the law of 
treason, 320. 

Coleman (Edward), remarkable ronfes- 
.“ion of, ii. 104 — seizure of his Ict- 
fcr.s 120. 

<VdejK‘pper (Lord), dictatorial style of 
Ins letters to (Miarles 1., i, 607. 

Colepeppcr (Mr,), ordered into cusOsly 
of the serjeant-at-arms for present- 
iiig the Kentish petition, ii. 434. and 
vote.^. 

College ( - ), gros.s iniquity practic'd 

on his trial, ii. 147. and vote f. 

Collier, Jeremy, advocates auricular 
eontession, i. 87. note, 89. note. 

Conimendani, roval power of granting, 
disputed, i. 34^ 

Commerce, its stagnation in the reign 
of William III., ii. 291. 

Commission of public accouiit»|Ai. 56. 

Commi.ssion of divines retVl; the 
liturgy, ii. 330. 

Commitments for breach of privilege, 
ii. 429. 

Committee of secrecy appointed after 

.3 
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the resignation of sir Robert Wal- 
pole, ii. 427. and notes. ^ | 

ComiDonalty, rising of the, highly dan- | 
^eroas, 1 4f. — in Cornwall, idid . — 
in consequence of Wolsey’s taxation, 
simultaneous in several coun- 
ties, idl'd. I 

Commoners of England, ancient extent 
of the, i. 5. 

Common council, two acts of the, con- 
sidered as sufficient misdemeanors 
to warrant a forfeiture of the charter 
of the city of London, ii. 150, 

Common-law right of election, ii. 205. 

Commons of Ireland, their remonstrance 
of the long parliament of England, ii. 
549. 

Commons, house of, rejects hills sent 
from tlie lord.s, i. 4.‘1. — two witnesses 
retjuired by the, in treason, 44. — ^ 
rejects a bill for attainting Tunstal, 

bi.shop of Durham, thid unwilling 

to coincide with court measures, iVuV/. 

— increased weight of, ibid, — per- 
Rons belonging to the court elected as 
knights of shires, 45. — persons in 
otlioo form a large part of the, thid. 

— oath of supremacy imposed on the, 
112. — de.sirous tliat queen Ellz.ibeth 
Rliould marry, 123. n.'/e, 125. — ad- 
di'ess of, to her to settle the sucoes- 
fcion, 129. — puritan members address 
Elizabeth against the queen of Scots, 
138. — against the papists, 144. — 
papists excluded from, and chiefly 
puritanical, 190. — articles of the 
church examined by the, 191. — dis- 
satisfied nvith the church, 209. — ar- 
ticles, &c., for reforming, prepared by 
the, 210. — its disposition and duties, 
247. — character of, under Elizabeth, 
214. — imperfection of early parlia- 
mentary history, ibid, — more copious 
under Elizabeth, xlnd. — dispute of, 
with the queen on the succession, &e. 
250 — Mr. Yelverton’s defence of its 
privileges, 253. —vainly interferes 
in the reformation of ecclesiastical 
abuses, ibid. — first complaint on ; 
abuses in her government, 254. — , 
proceedings concerning queen Mary, j 
2.15. — restricted as to bills on religi- 
ous matters, ibid. — its privileges de- | 
fended by Peter Wentworth, ibid. — j 
exagypaes liim, &c. on his speech, 256. j 
— p^tanical measures of reform in, » 

257. — members of the, imprisoned, 

258. — triumphant debate of, on mo- ' 
nopolies, * 263. — subsidies solicited j 
from the, ibid. — general view of its ! 


members under Elizabeth, ibid . — in- 
creased by her, 264. and 7iote. — in- 
fluence of the crown in, ibid. note. — 
bill against non-resident burgesses 
in, 266. — exemption of, from arrest 
during session claimed by, 268. — 
power of committal for contempt, &c. 
270. 272 — right of expulsion and 
determining its own elections, 273. 

— privileges of, concerning money 
bills, 276. — debate on the election of 
Goodwin and Fortescue, 300. — pro- 
ceedings of, on the arrest of sir 
Thomas Shirley, 302. — remon- 
strances of, i|gainst grievances, .103. — 
proceedings of, on purveyance. 304. 

— temper of the, concerning grants 
of money, 305. — vindication of its 
privileges to the king, 307. — pro- 
ceedings of, on the design of an union 
with Scotland, 309. note f — continual 
bickerings of, with the king, 311. — 
proceedings of, concerning Spanish 
grievances, 31.3.— debate and remon- 
strance on imposition of James I. 
320. 322. — proceedings of, against 
(’owcirs/w/fr/;? ct( r, 324. — grievances 
brought forward bv, to be rcdres.sed, 
32G. — complaint of, against proclu- 
inations, 328. — Negotiation with the 
king for giving up feudal tenures, 
329.— disvolutiou of parliament, 330. 

— customs again disputed in the, 3.39. 
340. — parliament dissolved without 
a bill passing, 341. — proeeedings 
against Mompes^on, 3.>5. — against 
lord Bacon, 3.“i8. and note.— again'.t 
Floyd, 359. — lords disagree to titles 
assumed by the, 360.' and note . — . 
proceedings of, for reformation, 3G2. 

— sudden adjournment of, by the 
king, and unanimous protestation, .3(Xi. 

— meets and debates on a grant for 
the German war, ibid. — petition and 
remonstrances against popery, 364, — 
'king’s letter on, to the speaker, ibid. 

petition in reply, 365. ibid. — debate 
and protestation in consequence of 
the king’s answer, 366. — adjourned 
and dissolved, 368. — subsidies voted 
by the, 370. — summary of itsjpro- 
ceedings under James L, 372. -Jmrst 
one of Charles L, 375. — penurious 
measures and dissolution of, 376. 

— ill temper of, continued in the se- 
cond, ibid, and note. — dissolution of, 
380. and note.f — a new parliament 
summoned, 387. — proceedings of, on 
the petition of right, 389. — disputes 
the king’s right to tonnage and pound- 
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age, 392. -- prorogued, 393. — as- 
sembled again and dissolved, 394. — 
religious disputes commenced by, ibid. 
proceedings on bill for observance of 
Sunday, 399. — remonstrates against 
Calvinism and popery, 403.— view of 
the third parliament of (^harles L, 
417, 418. and note. — the king's de- 
claration after its dissolution, 420. — 
members of it committed and pro- 
ceeded against, 426. — parliament of 
1640 summoned, TiOG — confer upon 
grievances, 507. — character of the 
members, ibid, vole — opposition of, 
to ship-money, 508. — dissolution of, 
509.— desire of the nation for a par- 
liament, 510.- the long parliament 
convoked, 511. (see Jiong Parlia- 
ment). — attempt to seize live mem- 
bers of the, .544. and nnfe. - procee<l- 
ings on the militia que.stion, 546. vole, 
and .554. and voles. — estimate of the 
di.spute between Charles 1. and tlie 
parliament, 557 — 569 — faults of, in 
the contest, 557. — resolve to di.shand 
jiait of the army, 623. — form schemes 
for getting rid of Crom^vell, ibid, and 
notes. — vole not to alter the funda- 
mental government, 6.34. — restore 
eleven members to their seat.N ibid. 

— large body of new members ad- 
mitted, 639. — favourable to the army, 
dnd. — petition to, ordered to be burnt 
by tlie lianginun, d/id. — re.solution 
of, against any farther addre.sscs to 
the king, 64(». - lords agree to this 
vote, dnd. — observation.s of the mem- 
bers who sat on the trial of Charle.s, 
643. — V(fte that all just power is in 
the people, and for the abolition of 
monarchy, 650 — constitutional party 
secluded from the, 651. — resolve that 
the house of peers is useless, 652. — 
protected by the army, 6.53, — mem- 
hers do not much exceed one him- i 
dred, 657. — retain great part of the ' 
executive government, ?/;///.— charge s 
of injustice against, dud. — vote for | 
their own dissolution, 659. and note, j 

— give offence to the rejmblicans. 
ibid. — tlieir faults aggravated by j 
Cromwell, 660. — que.stion the pro- , 
tectors authority, 663. — agree with 
the lords, on the restoration, that tlie 
government ought to be in kings, 
lords, and cominon.s, 717- — pa.ss se- 
veral bills of importance, ibid. — pre- 
pare a bill for restoring ministers, 
ii. 16. and note. — object to the scheme 
of indulgence, 45. — establi.sh tw o 

r r 


important principles with regard to 
taxation, 55. — appoint a committee 
to in.spect accounts and nominate 
commissioners, with full powers of 
imjuiring into pul lie accounts, 64. — 
extraordinary powers of, 56. — im- 
portant privilege of right of im- 
peachment e.stablished, 71.-— address 
of, to Charles II., about disbanding 
the army, 78 — not unfriendly to (he 
court, 87. — the court loses the con- 
fidence of, 85. — testify their sense 
of public grievances, 95. — strongly 
adverse to France and popery, 96. 
and note. — co’^iieximi of the popular 
party with France, il9. and we/rv. — 
many leaders of tlie opposition receive 
money from France, 103 — impeach 
lord Daiihv, 107. — culpable violence 
of the. 111. —deny the right of the 
bishops to vote, dud — retnaiKs on 
(he jurisdiction of, dud.— expel \N i- 
thens, 141. — take 'I’liompson, Cun, 
and others, into oustodv , 141, 142. — 
their inipeachiiKUit of Fitzharris, and 
tin ir right to impeach discuss'd, 14-' . 
— its dispute witli, and resistance to, 
tlie lords, l.so — 18(>. — its proct-ed- 
ings in the case ot SK inner and the 
Fast India ('oinpai)}, JS6. — its pro- 
ceedings in the case of Shiily and 
Fagg, 189. — .its violent dispute wnh 
(he lord.s, 190, 191. and note^. — its 
exclusive riglit as to money hills, 
192. —its originating power of tax- 
ation, 194. — Its state from the eiiili- 
ext records. 200. — its niimhers from 
Fdward I. to Henry Mil., and nn- , 
equal rt'presentation, 201 accession 
of Its members not derived from po- 
pular principle, 202. — address of, to 
James II., concerning nn(pialilii<l otli- 
ccr.s, 224. — Us augiiicnti d antinuity, 
279. — its true motive for limiting 
the revenue, 284. — its jialousy of a. 
standing army, 302. - its coiulnct 
with regard to the 1 nsh forfeitures 
306. — special committee to inquire 
into the miscarriages of the war in 
Ireland, 307.— power of the, to direct 
a prosecution by the attorney-general, 
for ofFences of a public nature, 44 1. 

Commonwealth, engagement to live 
faithful to the, lakeii witli great re- 
luctance, i. 6.53. 

Companies, cbartcrcd, c.stal]|||filied in 
cva.sioii of the statute of monopolies, 
i, 430. — revoked, ibid. 

Compositions for knighthood, i. 428. and 
notes. — taken away, 518. 

4 
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Comprehension, bill of, clause proposed 
in the, for changing the oaths of su- 
premacy and allegiance, rejected, ii. 
33$. 

Compton (sir William), expense of prov- 
ing his will, i. 64. note. 

ConSiSsion, auricular, consideration of 
its benefits and mischiefs, i. 87. 

Confessions extorted by torture in Scot- 
land, ii. 489. 

Confirmatio chartarura, statute of, i. 

315. — cited in the case of Hampden, 
438. 

Conformity, proclamation for, by king 
James L, i. 297. 

Conformity, bill to prevent occasional, 
rejected by the lords, ii. 410. 

Connaught, divided into five counties, 
il. 534. — province of, infamously 
declared forfeited, 544. — inquisition 
held in each county of, by Straflford, 
545. 

Con, nuncio from the court of Rome, 
i. 478. 490. 

Conscience, treatment and limits of, in 
government, i. 227. notef. 

Consecration of churches and burial- 
grounds, i. 481, and note. 

Conspiracy, supposed to be concerted 
by the Jesuits at St. Omers, ii, 121. 

Conspiracy to levy war against the 
king’s person, may be given in evi- 
dence as an overt act of treason, ii. 

316. — not reconcilable to the inter- 
pretation of the statute, note . — 
first instance of this interpretation, 
i/ml, — confirmed in Harding’s case, 

317. for an invasion from Spain, 414. 
and note. ' 

Conspirators, military, destitute of a 
leader, i. 384, 

Constitution of England from Henry 
III. to Mary I., i. chap. i. 1 — 56. — 
under James I., chap, vi, 285 — 373. 
— under Charles L, chap, vii. 1625- 
29.374 — 419. — chap. viii. 1629-40. 
420— 512.— chap. ix. 1640-42. 513 
—569. — from the commencement of 
the Civil War to the Restoration, ch. 

X. 570—719 from the Restoration 

to the death of Charles II., ii. 1 — 165. 
— from the accession of James II. to 
the Revolution, 166 — 265, — under 
William III., 266—360. — under 
queen Anne, and George I. and II., 
36 1 , &jB — design of a party to change, 
€39. — nothing so destructive to, as 
the exclusion of the electoral body 
from their franchises, ii. 162. — ori- 
ginal, highly aristocratical, 181. — 


improvements in the, under William 
III., 311. 

Constitution, forms of the English, esta- 
blished in Ireland, ii. 511. 

Constitutional law, important discus- 
sions on the, in the case of lord 
Danby, ii. 108. 

Constructive treason, first case of, ii. 306. 
and note. — confirmed in Harding’s 
case, 3 1 7. and note. — its great latitude, 
ibid. 328. — confirmed and rendered 
perpetual by 36 and 57 George III., 
319. — Hardy’s case of, ibid, notes. 

Consubstantiation, Luther’s doctrine, so 
called, i. 90. 

Controversy, religious conduct of, by 
the Jesuits, &c., 492. 

Controversy between the episcopal and 
presbyterian churches of Scotland, 
iii. 460. 

Conventicles, act against, ii. 46. and 
note. — its severity, 47. 

Convention parliament, the proceedings 
of, ii. 2. — balance of parties in, 7. 
note. — dissolved, 21 — attack on its 
legality, ibid. note. — convention of 

1688, proceedings of the, 258 

question of the l)e8t and safest way to 
preserve the religion and laws of the 
kingdom, 259. — conference between 
the lords and commons, 260. — house 
of lords give way to the commons, 

262 summary of its proceedings, 

263. — its impolicy in not extending 
the act of toleration to the catholics, 
266. 

Convents, inferior, suppressed, i, 72. — 
vices of, greater than in large abbeys, 
&c., ihuL note. — evils of* their indis- 
criminate suppression, 75. — excel- 
lence of several at the dissolution, 
ibid. - 

Convocation (houses of), to be advisea 
with in ecclesiastical matters, ii. 3.30. 

Convocation of the province of Canter- 
bury, its history, ii. 404. — commons 
refer to it the question of reforming 
the liturgy, 405. — its aims to assi- 
milate itself to the house of commons, 
406. — and finally prorogued in 1717, 
409. 

Cope (Mr.), his measures for ecclesias- 
tical reform in the house of commons, 
i. 257. — committed to the Tower, 258. 

Copley (Mr.), power of the parliament 
over, i. 272. 

Coronation oath, dispute on its meaning 
and construction, i. 556. and note. 

Corporate property, more open than 
private to alteration, I 75. 



INDEX. 


585 


Corporation act, ii. 27. — severely affects 
the Presbyterian party, ibid. 
Corporations, inforniations brought 

against several, ii. 150 forfeiture 

of their charters, ibid. — receive new 
ones, tbid. — freemen of, primary fran* 

chise attached to the, 205 their 

great preponderance in elections, 209. 
— their forfeiture and re-grant under 
restrictions, 215. — new modelling of 
the, 238. — bill for restoring particu- 
lar clause in, 277. 

Coshery, custom of, in Ireland, ii. 508. 
517. 

Cotton (sir Robert), his books. See. 
seized, i. 447. 

Council of state, under the common- 
wealth, consisted principally of pres- 
h}terians, i. 707. 

Counsellors (Oxford) of Charles I., soli- 
cit the king for titles, i. 580. — their 
motives, ihuL 

Court, inns of, examined, concerning 
religion, i. 141. 

(\)urt of parliament, the title disputed, 
i. 3G0. 7iut€\. 

Court of supremacy, commission for, in 
1583, i. 201. note*. 

Court of Charles II., wicked and artful 
policy of, to secure itself from suspi- 
cion of popery, ii. 148. 

Courts of law, the three, under the Plan- 
tagenets, how constituted, i. 5. — 
nutde of pleading in, 6. note. 

Courts, inferior, under the Plantagenets, 
county courts, hundred courts, manor 
courts, their ii^uencc, i. 7. 

Courts of Star-OTamber, origin and 
powers ols i. 49. wottf, 50. and wo/c. 
See Star-cliamhcr. 

Courts, ecclesiastical, their character 
and abuses, i. 212. and nole'^. 

c'^ovenant, solemn league and negotia- 
tions concerning the, i. 582. — parti- 
cular account of, ihid. — want of pre- 
cision in the language of, 58.3. — 
imposed on all civil and military 
olficens, 584. ~ number of the clergy 
ejected by, among whom were the 
most learned and virtuous men of 
that age, ibid. — burnt 1 y the com- 
mon hangman, ii. 22. 

Covenant of Scotland, national, its 
origin, ii. 483. 

Covenanters (Scotch), heavily fined, ii. 
487. 

Coventry (Thomas), lord keeper, his 
address to the house of commous, i. 
376. wote§. ^ . 

Coventry (sir William), his objection to 


the arbitrary advice of Clarendon, il, 
76.— outrageous assault on, 84. and 
note *. 

Coverdale (Miles), his translation of the 
Bible, i. 83. 

Cowell (Dr. John), attributes absolute 
power to the king in his Interpreter, 
1607, i. 325. and note. — the book 
suppressed, 320, tbid, note. 

Cow per (William), lord, made chancel- 
lor, ii,,372. 

Cox (Richard), bishop of Ely, defends 
church ceremonies and habits, i. 173. 
17.5. — Elizabeth’s violence to, 224. 
and tiofe. 

Coyne and livery, or coshering and 
honaght, barbarous practice of, ii, 499. 

Cranfield (lord), his arguments to the 
commons on a grant for German war, 
i. 363. note *. 

Cranmer (Thomas), archbishop of Can- 
(('rbury, probably voted for the deatli 
of Cromwell, i. 30. note. — his part 
in (he execution of Catherine How- 
ard, 3.3. — letter on the marriage of 
Anne Boleyn, 62. note. — made arch- 
bishop, 66. — active in Henry VIll.’s 
divorce, 68. — induces Henry VIII. 
to sanction the principles of Luther, 
81. — procures Edward VI. to bum 
Joan Boucher, 8.5, tiote, — marriage 
of, 91. — compelled to separate from 
his wife, ibid. — protests against the 
destruction of chantries, 94. note . — 
recommended the altolition of the 
collegiate clergy, 94. note. — Iibeial- 
ity of, to the princess Mary, 95, and 
tioti'1^. — censurable concerning Joan 
Boucher, &c., 96. -—one of the prin- 
cipal reformers of the English church, 
97. — his character variously depicted, 
ibid. — articles of the church draw u 
up by, 98. 7iote. — disingenuousness 
of his character, 99. — protest of, 
before his consecration, ihtd. and note. 
— his recantations and character, 100. 
— his moderation in the measures of 
reform, ibid. — compliance of, with 
the royal supremacy, ibid. — some 
church ceremonies and habits retained 
by, 102. 

Cranmer’s Bible, 1539, peculiarities of, 
i. 83. note. 

Cranmer (bishop), his sentiments on 
episcopacy, i. 395. note. 

Graven (earl of), unjust sale of his 
estates, i. 657. note. 

Crichton ( ), his memoir for invad- 

ing England on behalf of the papists, 
i. 1,55. note\. 
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Crighton and Ogilvy, their case, ii, 486, 

Croke (sir George), his sentence for 
Hamden in the cause of ship-money, 
i, 441. note. 

Cromwell, earl of Essex, his question 
to the judges respecting condemna- 
tions for treason, i. 29. — himself 
the first Tictira of their opinion, ibid. 
— causes which led to his execntion, 
30. — his visitation and suppression 
of the monastic orders, 71. — advises 
the distribution of abbey lands, &c., to 
promote the Reformation, 78. — his 
plan for the revenues of the lesser 
monasteries, ibid. note. — procures the 
dispersion of the Scriptures, with 
liberty to read them, 83. note. 

Cromwell (Oliver), rising power of, i. 
.591. — excluded from the commons, 
but continues lieutenant-general, 600. 

— historical difficulties in the conduct 
of, 626. — wavers us to the settlement 
of the nation, 640. — victory at Wor- 
cester, its consequences to, 65.5. — 
two remarkable conversations of, with 
Whitelock and others, 656. — his dis- 
course about taking the title of king, 
ibid. — policy of, 660. and n<}te\. — 
assumes the title of protector, 662. — 
observations on his ascent to power, 
663 — calls a parliament, ibid. — his 
authority questioned, 664. — dissolves 
the parliament, ibid. — project to as- 
sassinate, 66J — divides the kingdom 
into districts, 668. — appoints mili- 
tary magistrates, ibid. — his high 
court of justice, 669. — executions by, 
ibid, and jitote *. — summons a parlia- 
ment in 16.56, 671. — excludes above 
ninety members, 672. and note. — 
aspires to the title of king, 672. — 
scheme fails through opposition of the 

army, 674 abolishes the civil povrer 

of the major-general, ibid. — refuses 
the crown, 675. and note*. — the 
charter of the commonwealth under, 
changed to the “ Petition and Ad- 
vice,” 676. — particulars of that mea- 
sure, ibid, and note. — his unlimited 
power, ibid. — oath of allegiance taken 
by members of parliament, 677. — bis 
house of lords described, ibid. — dis- 
solves the parliament, 678.— his great 
design an hereditary succession, ibid. 

— referred to a council of nine, ibid. 
— his death and character, and foreign 
policy, 671. — management of the 
army, 680. — paralleled with Buo- 
naparte, 681. and note. — his conquest 
of Ireland, ii. 654. 


Cromwell (Richard) succeeds his fatlier, 
i. 683 — inexperience of, ibid. no 
proof of his appointment by his father, 

684. and note. — gains some friends, 

685. — steadily supported by Pier- 
point and St John, ibid. — his con- 
duct commended by Thurloe, 686. 
and note. — summons a parliament, 
which takes the oath of allegiance to 
him as protector, ibid. — proceedings 
of the parliament under, 687. and 
noteii. — disappoints the hopes of the 
royalists, ibid. — does not refuse lo 
hear the agents of Charles II., 693. 
and note*. — hopes entertained of his 
relinquishing the government, 694. 

Crown (officers of the), under the Plan- 
tagenets, violence used by, i. 4. — 
juries influenced by, ibid. 

Crown of England, uncertain succession 
of the, between the houses of Scotland 
and Suffolk, i. 123. 129. 28.5. 288. 

Crown and parliament, termination of 
the contest between the, ii. 361. 

Crown (the), personal authority of, its 
diminution, ii. 453. — the reason of 
it, 454. — of material constitutional 
importance. 459. 

Crown (the), its jealousy of the prero- 
gative, ii. 417. 

Crucifix, its lawfulness in the Etiglish 
churches discussed, i. 172.— Eliza- 
beth’s partiality for the, 173. note*. 

Customs on woad and tobacco, i. 237. 
and note. — on cloths and wines, 243. 
treble, against the English law, 316. 
note. — arbitrary, ^posed by James 
I., 317. and note. 

Cy Pres, proceeding of, in" the court of 
chancery, i. 79. note. 

Daraaree (Daniel), and George Pur- 
chase, their trial for high treason, ii. 
321. notef. 

Damport (Mr.), his cautious motion 
concerning the laws, i. 258. 

Danby (Thomas Osborne, earl of), his 
administration, ii. 94. — his virtues 
as a minister, 96. — marriage of the 
prince of Orange and princess Mary 
owing to his influence, 97. and note. 
— concerned in the king’s receipt of 
money from France, 98. and note. — 
cause of his fall, and his impeachment, 
107. — argument urged in defence of, 
ibid. — questions arising from his im- 
peachment, 108. — intemperance of 
the proceedings against him, ibid. — 
important discussions in the case of, 
109. and notef. — committed to the 
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Tower, —pleads liis pardon, ibid, i 
— lords resist this plea, 110. — con- | 
lined in the Tower tiiree years, 117. ' 

— admitted to bail by judge Jelleries, ' 

118. I 

Darien company, the business of the, ii. ' 
498. ! 

Dauphin (son of Louis XIV.), effect of 
Ills death on the French succession, 
ii. 381. } 

David H., parliament at Scone under i 
him, ii. 468. , 

Dead, prayets for the, in the first liturgy | 
of Edward VI., i. 87. — omitted on I 
its revisul, ibid. ' 

Deaths of the dauphin and duhes of ! 
Burgundy and Berry, ii. 381. — I 
etlect of their deaths on the French j 
suecch^ion, ibid. I 

l)ebt (public), its amount in 1714, ii. j 
377. note, — alarm excited at its mag- i 
nitiide, 463. I 

De Bur^h, or Burke, family of, in Ire- I 
laud, fall off from their subjection to ! 
the crown, li. 31.0. ] 

Declaration published by the army for j 
the settlement of the nation, i. 640. , 

— in favour of a compromise, ii. 19. ' 

— in favour of liberty of eonscienee, j 

44. — of indulgence, 84. — opposed 
by parliament, 90 — of rights, 267. , 

Deni/.ition, ciiartera of, granted to jiar- j 
ticnlar persons, li. .013. } 

Dependence of Irish on English parlia- j 
nieiit, ii. .06.0. j 

Derry, noble defence of, ii. .0.00, i 

Destderatn, ('uru^a Udicinint^ extract I 
from that work, concerning the pre- | 
diction of the rebellion in 1641, ii. ' 
.042. noti'. I 

Desmond (earl of), attends the Irish 
parliament, ii. .O'iit. — his rebellion 
111 1.083, and forfeiture of his land.s, 
.0,39. — his land.s parcelled out among 
English undertakers, ibid. 

Difference between the lords and com- i 
iiions on the Habeas Corpus bdl, li. ' 
17.0. 

Digby (John, lord), his speech concern- 
ing .Strafford, i. .029. — letters taken 
on the route of, at Sherborn, 611. 
note. j 

Digges (sir Dudley), his committal to 
the Tower, i. 378. 

Discontent of the royalists, ii. 8. , 

Discontent of the nation with the go- 
vernment of William III., ii. 271. 
Discontent of the nation at the conduct 
of Charles II., ii. 50. 

Discussions between the two houses of 


parliament on the exclusion of the 
regicides and others, ii. 2 — i. 

Dispensation, power of, preserved after 
the Ileforraation, i. 190. — attempt to 
take away, 191. 

Dispensations granted by Charles I., 
i. 447. 

Dis.sensions between lords and commons 
of rare occurrence, ii 179. 

Divinity, study of, in the seventeenth 
century, i. 482 and note. 

Divorce of Henry VIII. from ipieen 
Catherine, historical account of its 
rise, progress, and effects, i. 60— 66. 

Di^ orces, canon law concerning, under 
I'kiward VT., i. 102. note. — Henry 
VIlI.’s tM'o, creating an uncertainty 
in the line of succession, parliament 
enable the king to bequeath the king- 
dom by his will, 34. 

Dodd’s Church History, important let- 
ters to he found in, relative to tlic 
(''atholic intrigues on the succession, 
i. 286. note. 

Domesday Book, burgesses of, were 
inhabitants within the iKirough, ii. 
2().'). 

Doi t, synod of, king James’s conduct to 
the, i. 402. and note. 

Doiuiy ('ollege, intrigues of the jiricsts 
of, i. 137. — account of the founda- 
fiou, dud. note. 

Downing (sir George), proviso intro- 
duccil by, into the subsidy bill, ii, .55. 

Drury ( ), execution of, i. 407. note. 

Dublin, citizcHs of, committed to prison, 
for refusing to freiment the jirote.stant 
elmreh, ii. .537. ^ 

Dngdalc (sir William), garter king at 
arms, his account of the earl of llert- 
ford’h mariiage, i. 292. and note*. 

Dunkirk, sale of, by f'harles II., ii. .51. 
— particulars relating to the sale of, 
67, 68. and note. 

Durham, county and city of, right of 
election granted to the, ii. 201. 

Dutch mortgaged towns, restored to the, 
i. 341. — fleet insults our coasts, li. 
06, — armies mpstly composed of 
catholics 310. 

Ecclesiastical commission court, i. 200, 
201. and note*. 

l>cle.siastical courts, their character and 
abuses, i. 212. note |. — restrained by 
those of law, 327. — their jurisdic- 
tion, 465. note. — commission of 1686 
issued by James II., ii. 228. 

Ecclosia.stics of Ireland, their enormous 
monopoly, ii. 564. 
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Edgehii], “battle of, i. 572. — iU con- 
aequences in favour of Charles, ibid. 

Edvrard L, his letter to the justiciary of 
Ireland, granting permissiou to some 
septs to live under English law, ii. 
515. 

Edward II. (king of England), legisla- 
ture established by statute of, i. 3. and 
note. 

Edward III. (king of England), re- 
markable clause relating to treason 
in the act of, ii, 110. 

Edward V I. (king of England), attached 
to the reformed religion, i. 85. — abi- 
lities of his letters and journal, ibid, 
note. — harsh treatment of his sister 
Mary, and reluctance to execute Joan 
Boucher, ibid. — alterations in the 
Kuglisli church under, ibid. — the Ue- 
fonnation in bis minority conducted 
with violence and rapacity, 93. — de- 
nies the princess Mary enjoying her 
own religion, 95. — positive progress 
of the Reformation under, 103. — his 
laws concerning religion re-enacted, 
111. — omission of a prayer in his 
liturgy, ibid. note*. — differences be- 
tween the protestants commenced un- 
der, 173. — his death prevented the 
(ienevan system from spreading in 
the English church, 174. 

Eflect of the press, ii. 161. — restric- 
tions upon it in the reign of Henry 
VIII, 168. 

Ejection of non-con form i.st clergy, ii. 36. 

Election, rights of, ii. 202.— four dif- 
ferent theories relating to the, 20.*). — 
their relative rifbrils considered, 206. 

Elections, ' regulated by Elizabeth’s 

ministers, i. 265. and note* debate 

concerning, 266. — first penalty for 
briliery in, 267. — right of deter- 
mining, claimed by parliament, 273 
— interference of James 1. in, 301. 

Elections, remarks on their manage- 
ment, ii. 209, 210. and note*. 

Elective franchise in ancient boroughs, 
difficult to determine by what class 
of persons it waa possessed, ii. 202. j 
— different opinions, regarding the, 
ibid. I 

Eliot (sir John), his committal to the 
Tower, 1 . 378. — committal and pro- 
ceedings against, 421, 

Elizabeth (princess), treasonable to as- 
sert her legitimacy, i. .34. 

Elizabeth (queen of England), popu- 
lation of the realm under, i. 8. note. 
— revision of church articles under, 
91. — a dangerous prisoner to queen 


Mary, 1 06. no/e.— easily re-establishes 
protestantism, 107. — laws of, re- 
specting catholics, chap. iii. 10^ — 
169. — her popularity and protestant 
feelings, 108- — suspected of being 
engaged in Wyatt’s conspiracy, ibid, 
note. — announces her accession to 
the pope, but proceeds slowly in her 
religious reform, 109. — her council 
and parliament generally protestant, 
IIU. — her acts of supremacy and 
uniformity, 111. — oath of supremacy 
to, explained, 112. noti. — restraint 
of Roman catholic worship in her 
first years, 113. — embassy to, from 
Pius IV., U 4. — her death prophesied 
by the Romanists, 115. and note. — 
statute preventing, ifnd. — conspiracy 
against, ibid. note ^. — letters of the 
emperor Ferdinand to, on behalf of 
the English catholics, 119. and note. 
— her answer against them, thid . — 
circumstances of her reign aftccted 
her conduct towards them, 121. — 
the crown settled on her by act 3.5th 
Henry Vlll., 122. — uncertainty of 
her succession, ibid. — her marnage 
de.sired by the nation, 124 — suitors 
to lier, the archduke ('harles, and 
Dudley earl of J.eicester, 12'). — her 
unwillingness to marry, and o )qu(>try, 
thid. 249. — astrological prediction on 
that match, 12.'). vote. — objects, with 
her council, to tolerate popery, 1 26. and 
note, 144. — improbability of her luiv- 
ing issue, 126. and note. — offended by 
the queen of Scots bearing the arms, 
&c. of England, 129. — pressed to de- 
cide on her successor, ’ 126. 249. — 
proceedings of, again.st lady Grey, 
1 24. — intrigues w ith the rnalecontents 
of France and Scotland to revenre 
herself on Mary, 129. note. — not un- 
favourable to her succession, ihui . — 
courses open to, after Marv’s abdica- 
tion, 1.30. — Hull of excommunication 
and deposition published against her 
b\ pope Pius V., 134. — insurrections 
against, and dangerous state of, Eng- 
land, had she died, 135. — her want 
of foreign alliances, 136. — statutes 
for her security against the papists, 
137. note. — addressed by the puritans 
against the queen of Scots, 138. — 
restrains the parliament’s proceedings 
against her, 139. 254. — advised to 
provide for her security, 139. — in- 
clined and encouraged to proceed 
against the papists, 140. — her de- 
claration for uniformity of worship. 
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141. — on doubtful terms vrith Spain, | 

143. — foreign policy of, jiLstifiable, i 

144. note. — her intention to avoid 
capital penalties on account of reli- 
gion, 145. — papists executed on her 
statutes, ibid, — acknowledged queen 
by Campian the jesiiit, 146 — torture 
used in her reign, 148. — j>erscculious 
of, prwiire her to be published as a 
tv rant, 149. — lord Burleigh’s de- 
fences of, ibid. — her persecutions an 
argument against the retgn of Henry 
IV. of France, xhul. note*, — com- 
iMuiids the torture to be disused, 151. 
an iminisition made after her ene- 
mies, and some executed, 153. — her 
assuNsltiution contemplated, 15.'). nott*. 

— disatleclion of tiie papists to, caused 
by her unjust aggressions on their 
liberty of eonseieuce, 15.‘). riotei, — 
an association formed to defend lier 
person, 157. — her alTectation cou- 
ceruit^ tin* death of (pieen Mary, 
158. — number of catholic martvrs 
under, Ui‘2. — character of her re- 
ligious restraints, 108. — her laws 
respeciingprote.stant non-conformists, 
chap. iv. 170 — 228. — her policy to 
maintain her ecclesiu.slical power, 170. 

— protestaiits recalled by her acces- 
sion, 172. — ditferenco of her tenets 
and ceremonies, ibid, and — dis- 
approves of tlie clergy marrying, 173. 
--coarse treatment of archbishop 
Parkers wife, 174. nati'. — probable 
cause of her retaining some eerc- 
monie.s, 177, — prevents the al)oli.sh- 
ing of lioenci s and dispensation.s, IP I. 

— oiders Ibr siippres.sion of prophe- 
sviniiN IPO — 1P8, — supported the 
Scottish clergv, 20P. — omits to suin- 
^jiiou parliament for live years, 210. 

— anxious for the goo<i government 
of church and .state, but jealous of 
interterence, ibid. — her violence lo- 
wurds bishop (’ox, 224. — tyranny 
of, towards her bishops, 22.). note [. 

~ her reported oHVr to the puritans, 
226. note. — Walsingham’s letter in 
defence of her goveinincnt, 227. and 
note. — view of her civil government, 
chap. V. 229 — 284 - -character of her 
administration cliicfly religious, 229. 

— her advantages for acquiring ex- 
tensive authority, 226. — her course 
of government illustrated, 2 14. note. 

— unwarranted autlmnty o^ some of 
her proclamations, 2.36. — disposition | 
to aJopt martial law, 2(0. — her il- . 
legal commission to sir Thomas Wil- i 


ford, 241. — did not assert arbitrary 
taxation, 243. •— her singular fru- 
gality, 244. — borrowed money by 
privy seals, but punctual iu repay- 
ment, ibid . — instance of her return- 
ing money illegally collected, 24.^. 
note. — dispute of, with the parlia- 
ment, on her marriage and succession, 
and the common prayer, 249. — in- 
stances of her interference and au- 
thority over her pari umi cuts, ibid. 2, >4 

— 261. — resigned monopolies, 261. — 
compelled to solicit subsidies of her 
later parliiunents, 262. — addt‘d to the 
members of the house of common.s, 
264. — her monarchy limited, 276. 
note. - supposed power of her crow’n, 
282. — Philip II. attempts to de- 
throne her, 286. note. — intended 
James 1. fur her succes-sor, 287. note. 

— her popularity abated in her latter 
years, 295, and note, — probable 
causes of, tbul. — probable reasons 
hu* lier not imposing customs on 
foreign goods, 318. — mutilation or- 
dered by the star chatnber, during 
her reign, 452. — alienation of part 
of Ireland, in tlie reign of, ii 526. -- 
reasons for establishing the prote.staut 
religion in Ireland, in the reign of, 
.528. 

Kinp.son (sir Richard), and Rdniimd 
Dudley, prostitute instruments of the 
avanee of Henry Vlh, i. 15. — jmt 
to death on a frivolous charge of high 
treason, 16. and note*. 

Knelosures, rebellion Concerning, i. 92. 

England, stale of religion in, at the be- 
ginning of the 16th century, i. .57. 

— prcjiarafiori.s in, for a reformation 
of the church, ibid, means of its 
cimiiicipation from the papal power, 
67. — foreign politics of, under James 
I., .332. 

England, view of, previous to the long 
parliament, i. 498—510. — divided 
into districts by (Iroinwell, 668. — 
state of, since the Revolution in 1 688, 
compared with its condition under 
the Stuarts, ii. 280, 281, — its danger 
of becoming a province to France, 
297. 

England, New, proclamation against 
emigrations to, i. 477. 

English nation not unsuited to a repub- 
lican form of government, i. 691. • 

unwillingness of the, to force the re- 
luctance of their sovereign, ii. 129. — 
English settlers in Ireland, their de- 
generacy, 615 — settlements of, in 
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Munster, Ulster, and other parts, 539. 
—'injustice attending them, 542. 

Episcopacy, house of commons opposed 
to, i. 209. — divine right of, main- 
tained, 396. and note, 483. and notef. 
— moderation of, designed, 5334lind 
note. — bill for abolishing, 582. — 
revived in Scotland, ii. 488. — juris- 
diction of the bishops unlimited, i6u/. 
Episcopal discipline revives with the 
monarchy, ii. 16.— -clergy driven out 
injuriously by the populace from their 
livings, 479. — permitted to hold 
them again, t/tiil. 

Episcopalians headed by Selden, i. 617. 
and note. 

Erjistianism, the church of England in 
danger of, i. 113. note. 

Erudition of a Christian Man, 1540, 
reformed doctrines contained in, liy 
authority of Henry VIIL, i. 82. — 
character of, ibid. note. 

Escheats, frauds of, under Henry VII., 
i. 15. — act for amending, 16. 

Essex (county of), extent of royal forests 
in, i. 429. 

E.ssex (Robert Devereux, carl of), in- 
judicious conduct of, after the battle 
of Edgehill, i. .572. note. — raises the 
siege of Gloucester, 580. — suspected 
of being reluctant to complete the tri- 
umph of the parliament, 59^. and note. 

Estates, the convention of, turned into 
a parliament, ii 496 — forfeited, in 
Ireland, allotted to those who would* 
aid in reducing the island to obe- 
dience, 5.54. 

Et catera^outh imposed on the clergy, 
i. .533. 

Europe, absolute sovereign.s of, in the 
sixteenth century, i. 282 

Exchequer, court of, trial in, on the 
king’s prerogative of imposing duties, 
i. 316. and note. — cause of ship- 
money tried in the court of, 436. and 
note. — court of, an intermediate tri- 
bunal between the king’s bench and 
parliament ii. 184. 

Excise on liquor, first imposition of, in 
England, i. 597. and note — granted 
in lieu of military tenures, ii. 10. — 
prerogative of the crown reduced by 
the, 11. — amount of duty on beer, 
under William III., 281. note. 

Exclusion of the duke of York proposed 
and discussed, ii. 127—130. — of 
placemen and pensioners from par- 
liament, 357. and note. 

Exeter, bishopric of, despoiled in the 
Reformation, i. 94. 


Ex qfficio oath in the high commission 
court, i. 201. — attacked in the house 
I of commons, 210. 
j Hk pulsion, right of, claimed by parlia- 
I ment, i. 273. 

I 

j Factions of Pym and Vane, i. 580. — 
cause of their aversion to pacific mea- 
j sures, ibid — at Oxford, 588. 
i Fairfax (sir Thomas), and Oliver Crom- 
! well, superiority of their abilities for 

j w'ar, i. 599. 

j Falkland (Henry Carey, lord), account 
I of, i. 589. 

i Family of Love, said to have been em- 
I ployed by the papists, i. 122. note. 

\ Feckenham (John, abbot of Westmin- 
j ster), imprisoned under Elizabeth, i. 

I 118. 

' Felton ( ), executed for fixing the 

pope’s bull on the bishop of Loudon’s 
palace, i. 138. 

Fenwick (sir John), strong <mposition 
to his attainder in parliamem, ii 296. 
— lus imprudent yet true disclosuic, 
ibid. 

Ferdinand (emperor of Germany), writes 
to Elizabeth on behalf of the English 
cathoiicR, i. 118, and note , — his liberal 
religious policj, Und. note. 

Ferrers (George), bis illegal arrest, i. 
269. note. 

Festnals in the church of England, i. 
396. 

Feudal rights perverted under Henry 
VIl., i. 15. — system, the, introduc- 
tion of, ii. 466. — remarks on the 
probable cause of its decline, 473. 

Filiner (sir Robert), reniaiks on Ins 
scheme of government, ii. 161. 

Finch (Herieage). chief justice of flie 
common pleas, adv iser of slnp-inon^‘y, 

i. 434 — defends the king’s absolute 
power, 440. — parliamentary iin- 

' pcachment of, 559. note*. 

] Fines, statute of, misunderstood, i. 

I ^13. 

, Fire of London, ii. 76. — advice to 
Charles on the, 77. — papists sus- 
I pected, ihm . — odd circumstance con- 
, nected with, ihid. and note. 

I Fish, statutes and proclamations for the 
eating of, in Lent, i. 397. note. 

I Fisher (John, bishop of Rochester), his 
! defence of the clergy, i. 64. — be- 
I headed for denying the ecclesiastical 
supremacy, 27. 

j Fitzharris (Edward), his impeachment, 

ii. 143. — constitutional question on, 

I discussed, ibid. 
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Fitzstephen, his conquests in Ireland, 
ii. 509. 

Flanders, books of the reformed religion 
printed in, i. 82. • 

Fleetwood (lieutenant-general Charles), 
opposes Cromwell’s assuming the title 
of king, i. 675 — the title of lord- 
general, with power over all commis- 
sions, proposed to be conferred on, 
685. — his character, 697. and note*. 

Fleming (Thomas), chief baron of the 
exchequer, his speech on the king’s 
power, i. .318. 

Flesh, statutes, &c. against eating, in 
Lent, i 397. note. 

Fletcher (John, bishop of London), 
suspended by Elizabeth, i. 219. note. 

Flovd (Mr.), violent proceedings of the 
parliament against, i, 362. — 

tiie infamous case of, conduct of the 
commons in, ii 440. 

Forbes (sir David), fined by the star- 
chamber, i. 4. '>4. 

Forest lav^ s, enforcement and oppression 
of, under Charles 1., i. 429. and note §. 
— extent of forests lixed by act of 
parliament, 518. 

Forfeiture of the charter of London, ii. 
149. — observations on the proceed- 
ings on, tbid. 

Fortescuc (sir John), question of his 
election, i .300. 

Fostering, Iri.sh on.stom of, explained, 
ii. 515. note. — se^ere penalty against, 
518. 

Fox (Edward, bishop of Hereford), ex- 
cites Wolsey to reform the monas- 
teries, i, 70. 

Fox (riglit honourable C\ J.), his doubt 
whether James II. aimed at .subvert- 
ing tlie protestant establishment ex- 
amimd. ii. 217. — atiecdote of, and 
the duke of Newcastle, eoncerniiig 
secret service money, 428. note*. 

Fiance, its government despotic when 
compared with that of England, i. 
277. — antliors against tlie monarchy 
of, 278. note. — public misery of, ii. 
380. and note. 

Franchise, elective, taken awa) from the 
catholics of Ireland, ii. .563. and not*'*. 

Francis J. (king of France), his medi- 
ation between the pope and Henry 
VIH., i. 62. 

Francis If, (king of France), display of 
his pretensions to the crown of Eng- 
land, i. 130 and note. 

Frankfort, divisions of the protestants 
at, i. 1 7 L and no/e. 

Freeholder, prit^leges of the English, i. 


I 

I 

I 


j 

I 

I 

I 


445. — under the Saxons bound to 
defend the nation, 550. 

French government, moderation of the, 
at the treaty of Aix-la-Chapelle, ii. 
459. 

FlUh severities against dissenters, ii. 

86 . 

Fulham, destruction of trees, &c. at the 
palace of, by bishop Aylmer, i. 203. 

7tote 

Fuller (Mr.), imprisonment of, by the 
star-chamber, i. 349. 


Gardiner (Stephen, bishop of Win- 
chester), prevails on Henry VIII. to 
prohibit the English Bible, i 83. 
note. — forma a list of words in it nn- 
jfit for translation, ihid. — a supporter 
' of the popish party, 84.— in disgrace 
j at the death of Henry VIII , tfttd. — 
character and virtues of, i. 97. note. 
— liis perseeulion palliated, lind. 

I Garnet (Henry), his probable guilt in 
the gunpowder jilot, i. 405. note. 

Garraway and Lee take money from 
the court for softening votes, ii. 95, 
96. and note *. 

Garrisons, ancient military force kept 
in, i. 550. 

Gaitdcn (Dr. John), the supposed 
aiitlior of Icon Busiliko, i. 649. and 
note. 

Gavel- kind, tenure of Iri.sh. explained, 
ii. 505. and note*. — determined to 
be void, .5.38. 

Gentry, or landowner.s, under llie IMan- 
tiigenets, without any exclusive pri- 
\ilege, i. .5, — disordered static of, 
under Henry VI. and Edwartl IV., 
9. — of the north of England, their 
turbulent spirit, 63. — repre.ssed by 
Henry VIII. and the court of st.nr- 
eliainber, ihid. and note . — why in- 
clined to the Keformation, 68. — of 
England, berame great under the 
j Tudors, deriving their estates from 

j the suppressed inomisterics, 78. 

I George I. (king of England), his acees- 
! sion to the crown, ii. 392. — chooses 
a whig ministry, ihid. — great disaf- 
fection in the kingdom, 394. and note. 
---causes of his unpopularity, 404. — 
Habeas Corpus Act several time* sus- 
pended in Ills reign, ibid, note. — in- 
capable of speaking English, trusted 
his ministers with the management of 
the kingdom, 455. 

! George I. and George IT. (kings of 
j England), their personal authority at 
the lowest point, ii. 468. 
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George 11., character of, ii. 456. 

Geraldines, family of the, restored, ii. 
524. 

Gerard (Mr.), executed for plotting to 
kill Cromwell, i. 667. and note 

Germany, less prepared for a relipfes 
reformation than England, i. 57. — 
books of the reformed religion printed 
in, 82. — celibacy of priests rejected 
by the protestants of, 92 — troops of, 
sent to quell commotions, 93. and 
note*. — mass not tolerated by the 
Lutheran princes of, 95. and note*. — 
reformation caused by the covetous- 
ness and pride of superior ecclesi- 
astics, 100 — war with, ‘commons* 
grant for, in 1621, 362. 

Gertruydenburg, conferences broken off 
and renewed at, ii. 376. — remark of 
Cunningham on the, ibid, note. 

Glamorgan (Edward Somerset, earl of), 
discovery of a secret treaty between 
him and the Irish catholics, i. 810. 
— certainty of, confirmed by Dr. Birch, 
612. and note. 

Godfrey (sir Edmondbury), his very ex- 
traordinary death, ii. 121. — not satis- 
factorily accounted for, 122. and notes. 

Godolphin (Sidney, earl of), preserves 
a secret connexion with the court of 
James, ii. 383. — his partiality to the 
Stuart cause suspected, 384. 

Godstow nunnery, interceded for at the 
dissolution, i. 76. 

Godwin (William), important circum- 
stances, omitted by other historians, 
respecting the self-denying ordinance, 
pointed out by, in his history of the 
commonwealth, i. 600. note^. — his 
book characterised as a work in w hich 
great attention has been paid to the 
order of time, 615. note. 

Gold coin, Dutch merchants fined for 
exporting, i. 342. 

Goodwin (.sir Francis), question of his 
election, i. 302. and note *. 

Gossipred, ii. 515. note. — severe penalty 
against, 518. 

Government of England, ancient form 
of, a limited monarchy, i. 276—281. 
and note — erroneously asserted to 
have been absolute, 278. — consul- 
tations against the, of Charles II. 
begin to be held, ii. 152. — difficult 
problem in the practical science of, 
256. — always a monarchy limited by 
law, 264. — Its predominating cha- 
racter aristootatical, 265. — new and 
revolutioiifary, remarks on a, 274. — ' 
Locke and Montesquieu, authority of 


their names on that subject, 414 

studious to promote distinguished 
ginen, ibid — Executive, not deprived 
% f so much power by the Revolution 
as is generally supposed, 453. — ar- 
bitrary, of Scotland, 488. 

Government, Irish, its zeal for the re- 
formation of abuses, ii. 517 of 

Ireland, benevolent scheme in the, 
539. and note. 

Governors of districts in Scotland take 
the title of earls, ii. 466. 

Gowrie (earl of), and his brother, exe- 
cuted for conspiracy, ii. 486. and note. 

Grafton (Thomas), his Chronicle imper- 
fect, i. 18. note. 

Graham and Burton, solicitors to the 
treasury, committed to the Tower by 
the council, and afterwards put in 
custody of the serjeant by the com- 
mons, ii. 440. 

Granville (lord), favourite minister of 
George II., ii. 456. — bickering be- 
tween him and the Pelhams, ibid. 

Gregory XIII., his explanation of the 
bull of Pius V., i. 147. 

Grenville (right honourable George), 
his excellent statute respecting con- 
troverted elections, ii. 211, 212. 

Grey (lady Catherine), presumptive 
heiress to the English throne at the 
beginning of Elizabeth’s reign, i. 123. 
249. — proceedings of the queen against 
her, 128. and note. — her party de- 
prived of influence by their ignoble 
connexions, 129. — legitimacy of her 
marriage and issue, 291, 292. — pre- 
sent representative of this claim, 293, 
note. — her former marri'^ge with the 
earl of Pembroke, ibid. 

Grey (Leonard, lord deputy of Ireland), ’ 
defeats the Irish, ii. 524. • 

Grey (sir Arthur), his severity in the 
government of Ireland, ii. 532. 

Griffin ( ), star-chamber information 

against, i. 451. note*. 

Grimston (sir Harbottle), extract from 
his speech, i. 703. note. — elected 
speaker, 715. 

Grindal (Edmund, bishop of London), 
his letter concerning a private priest, 
i. 114. 

Grindal (Edmund, archbishop of Can- 
terbufy), prosecutes the puritans, i. 
193. — tolerates their meetings called 
** prophesy ings,” 197. — his consequent 
sequestration and independent charac- 
ter, 198 . and note. 

Gunpowder plot, probable conspirators 
in the, i. 4.6, and nUe\y 406. 
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Habeas Corpus^ trial on the right of, 
i, 383 — 387. 390. 421 — act of, first 
sent up to the lords, ii. 95.<~passeii, 

176. and »to/e§. — no new principle j 
introduced by it, 177. — ■ power of the 
court of common pleas to issue writs 
of, 177. and note — particulars of the, 
ibid. — its eflPectual remedies, 179. 

Hale (sir Matthew), and other judges, 
decide on the illegality of fining ju- 
ries, ii. 173 — his timid judgment in 
cases of treason, 321. | 

Hales (John), his defence of lady Ca- 
therine Grey, i. 128. and note \. — 
his character and Treatise on Schism^ 
i. 495. 

Hales (sir Edward), case of, ii. 226, 

227. 

Halifax (George Savile, marquis of), 
gives offence to James II., ii. 214. — 
declaration of rights presented by, to 
the prince of Orange, 267, 268. — 
retires fVom power, 276. 

Hall (Arthur), proceedings of parlia- 
ment against, i. 273. and note, — fa- 
mous case of, the first precedent of 
the commons punishing one of their 
own members, ii. 353. 

Hall (Edward), his Chronicle contains 
the best account of the events of the 
reign of Henry VIII , i. IS.no^c.— his 
account of the levy of 152.5, 19. note*. 

Hall (I>r. Joseph, bishop of Exeter), his 
defence of episcopacj, i. 48.3. no/ef. 
Hamilton (James, duke of), engaged in 
the interest of the pretender, ii. 387 , — 
killed in a duel with lord Mohun, 

388. 

Hampden (John), levy on, for ship- 
money, i. 436. and note*. — trial of, 

■ for refusing payment, 431—435. and 
; x>tes. — mentioned by lord Strafford, 

461. ^ 

Hampton Court conference with the 
puritans, i. 297. 

Hanover, settlement of the crown on the 
house of, ii. 345.— limitations of the 
prerogative contained in it, 345, 346. 
and wofef.— remarkable cause of the 
fourth remedial article, 347- 
Hanover, the house of, spoken of with 
contempt, ii. 389. and note. — acquires 
the duchies of Bremen and Verden 
in 1716, 404. 

Hanoverian succession m danger from 
the mimstry of queen Anne, ii. 389. 
and note. 

Harcourt (Simon, lord chancellor), en- 
gaged in the mtc jest of the pretender, 

S. 387. ' 
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Harding’s case, constructive treason in, 
ii. 317. and notes. 

Hardwicke (lord chief justice), his ar- 
pimerits in opposing a bill to prevent 
j*- 452. 

ij (sir Robert), puritan spoliations 
of, i. .538. and no^ef. 

Harley (Robert, earl of Oxford), his 
censure on the parliamentary pro- 
ceedings' against Floyd, i. 362. note. 

Harmer, his valuation of monastic pro- 
perty in England, i. 69. and 76. note. 

Harrington (sir John), notice of James 
I. by, i. 296. note. 

Hatton (sir Christopher )» his lenity to- 
wards papists, i. 167. and note. — an 
enemy to the puritans, 200. — his 
spoliation of church property, 223.-— 
attempt to assassinate, 241. — his 
forest amercement, 429. 

Heath (Robert), attorney -general, his 
speech on the case of habeas corpus, 
i. 385. — on the petition of right, 414. 

denies the criminal jurisdiction of 
parliament, 421. 

Heath (Thomas), seized with sectarian 
tracts, i. 122 note. 

Henrietta Maria (queen of Charles I.), 
conditions of her marriage with him, 
i. 411.— letter of, concerning the 
religion of Charles I., 489. note.-— 
her imprudent zeal for popery, 643, 
wo/f*. — fear of impeachment, ibid, 
jiote — sent from England with the 
crown jewels, 558. and note. — Charles 
the First’s strange promise not to 
make any peace without her media- 
tion, 575. — impeachment of, for high 
treason, the mo.st odious act of the 
long parliament, 576 — her conduct, 
(^ 02 , — and advice to Charles, ibid.— 
writes several imperious letters to the 
king. 607. — forbids him to think of 
escaping, ibid. note*. — ill conduct of, 
ibid, - abandons all regard to English 
interest, ibid. — plan formed by, to 
deliver Jersey up to France, ibid. — 
power given her by the king to treat 
with the catholics, 008. -^anecdote of 
the king’s letters to her, ibid. note. 

Henry II. (king of England), institutes 
itinerant justices, i. 7. — invasion of 
Ireland by, ii- 509. 

Henry VI., clerical laws improved 
under, i. 58. 

Henry VII. (king of England), state of 
the kingdom at his accession, i. 8.— 
parliament called by, not a servile one, 
ibid, — proceedings for securing the 

I crown to his posterity, 9 — ^hls mar- 
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mge» and vigilance in guarding the 
crown, made his reign reputable, but 
not tranquil) ibid, — statute of the 
nth of, concerning the duty of alle- 
giance, 10. — Blackstone’s reasoning 
upon it erroneous, that of Hawkins 
correct, ibid. note*. — did not much 
increase the power of the crown, ibid. 

— laws enacted by, over-rated by lord 
Bacon, 1 1. — his mode of taxation, 13. 
— subsidies being unpopular, he has 
recourse to benevolence, 14. — and to 
amercements and forfeitures, 15. — 
made a profit of all offices, even 
bishoprics, ibid. — wealth amassed by 
him soon dissipated by his son, 16. — 
council court formed by, existing at 
the fall of Wolsey, 52. — not that of 
star-chamber, nor maintainable by his 
act, 53. note*. — his fatal suspicion, 
54. — enacts the branding of clerks 
convicted of felony, 57. — probable 
policy of, in the marriage of Henry 
VIII., 60. and — low point 
of his authority over Ireland, ii. 
519. confined to the four counties 
of the English pale, ibid. 

Henry VIII., his foreign policy, i. 16. 

— his profusion and love of magnifi- 

cence, ibid. — acts passed by, to con- 
ciliate the discontents excited by his 
father, ibid. — extensive subsidies de- 
manded of parliament by him, 17. — 
exaction by, miscalled benevolence, in 
1545, 19. — instance of his ferocity 
of temper, 26, 27. 29. 31, — reflec- 
tions on his governmentand character, 
35. — did not conciliate his people’s 
affections, ibid, — was open and gene- 
rous, but his foreign politics not sa- 
gacious, 36 memory revered on 

account of the Reformation, ibid . — 
was uniformly successful in his wars, 
ibid. — as good a king as Francis L, 
ibid. note. — suppresses the turbulence 
of the northern nobility, &c., 52. — 
star-chamber in full power under, 53. 
notef. — his inwntion of beheading 
certain members of parliament, 54. 
— fierce and lavish effects of his way- 
ward humour, 55. — religious con- 
tests the chief support of his authority, 
ibid. — Lollards burnt under, 57. 

— controversial answer to Luther, 
59. — ability of, for religious dispute, 
ibid, notef — apparent attachment 
of, to the Romish church, 60. —his 
marriage, and aversion to Catherine 
of Aragon, ibid. — time of his mar- 
riage with Anne Boleyn, 62. and 
note — sends an envov with his sub- 


mission to Rome, ibid. — throws off 
its authority on receiving the papal 
sentence, 63. — his previous measures 
preparatory to doing so, 64. — takes 
away the first fruits from Rome, 65. — 
becomes supreme head of the English 
church, 66. and note. — delays his 
separation from queen Catherine, from 
the temper of the nation, 67.— expe- 
dient concerning his divorce, 68. — 
proceeds in the Reformation from 
pojicy and disposition, 69. — the his- 
tory of his time written with par- 
tiality, ibid. note. — not enriched by 
the revenues of suppressed monas- 
teries, 74. — his alienation of their 
lands beneficial to England, ibid. — 
should have diverted rather than have 
confiscated their revenues, 75. — 
doubtful state of his religious doc- 
trines, and his inconsistent cruelty in 
consequence, 81.— sanctions the prin- 
ciples of Luther, 82. — bad policy of 
his persecutions, ibid. — prohibits the 
reading of Tindal’s Bible, 83. note. — 
state of religion at his death, 85. — 
his law on the celibacy of priests, 91. 
— his reformed church most agree- 
able to the English, 104. notef. — 
his provisions for the succession to 
the crown, 123. — supports the com- 
mons in their exemption from arrest, 
269. — his will disposing of the suc- 
cession, 289. — doubt concerning the 
signature of it, 290. — account of his 
death, and of that instrument, ibid, 
note . — disregarded on the accession 
of James, 293. — institution of the 
council of the north by; 461. 

Henry IV. (king of France) opposes the 
claim of Arabella Stuart on the En- 
glish crown, i. 287. note. - 

Henry (prince of W ales, son of J ames I. ), 
his death; suspicion concerning it, 
352. note*. — design of marrying him 
to the infanta, 355. and note. 

Herbert (chief justice), his judgment in 
the case of sir Edward Hales, ii. 226. 
— remarks on his decision, ibid. — 
reasons of his resignation, 271. note. 

Heresy, canon laws against, framed 
under Edward VI., i. 101. note. 

Hertford (Edward Seymour, earl of), 
his private marriage with lady Grey, 
i. 127. — imprisonment and subse- 
quent story of, ibid, and note. — in- 
quiry into the legitimacy of his issue, 
290. and nofe, 291. and note. — Dug- 
dale’s account of it, 293. wofe*. 

Hexham abbey intarceded for at the 
dissolution, i. 76. 



INDEX. 593 


Heyle, ieijeant, his speech on the royal 
prerogative, i. 269. nofe. 

Heyliu (Dr. Peter), his notice of the 

Sabbatarian bill, i. 399. note his 

conduct towards Prynne, 456. 

Hey wood (Mr. serjeant), extract iVom 
his Vindication of Mr. Fox's Histort/, 
ii. 217. note. 

High commission, court of, 1583, its 
powerful nature, i. 200. note, — act 
for abolishing the, ii. 140. and note. 

High and low churchmen, their prigin 
and description, ii. 337. note. 404, 405. 

Histriomastixy volume of invectives so 
called, i. 456. 

Hoadly (Benjamin, bishop of Bangor), 
attacked by the convocation, ii. 408. 

— his principles, ibid. 

Hobby (sir Philip), recommends the 
bishops’ revenues being decreased, i. 
94. note. 

Hobby (sir Edward), hi.s bill concern- 
ing the exchequer, i. 258. 

Holingshed (Raphael), his savage ac- 
count of the persecution of the pa- 
pists, i. 146. 7iote. — his description of 
the miserable state of Ireland, ii. 531. 

Holland (Henry Rich, earl of), chief 
justice in eyre, i. 420. — joins the 
king at Oxford, 577. — is badly re- 
ceived, ibid. — returns to the parlia- 
ment, ibid. 

Holland, w ar with, great expense of the, 

ii. 75 Charles II. receives large 

sums from France during the, 84. — 
infamy of the, 88. 

Holies (Denzil, lord), committal and 
proceedings again.st, i. 421. 424. 

Hollis (lord),* sincerely patriotic in his 
clandestine intercourse with France, 

■ ii. 103. and 

licit (chief justice), his opinion con- 
cerning the power of the commons to 
commit, ii. 445. 

Homilies, duty of non-resistance main- 
tained in the, i. 415. note. 

H<x)ker (Richard), excellence of his 
Ecclesiastical Polity^ i. 214. — cha- 
racter and force of his argument, 
215. — relative perfection of the 
various books, 216. — imperfections 
of, 217. — justness and liberality of, 
in his views of gavernment, 218. 

interpolations in the posthumous 

books considered, ibid, and note, 219. 

— his view of the national const>tu- 
tion and monarchy, 220 — 222. — 
dangerous view of the connexion of 
church and stat^ 221 — 227. note. 

Hooker, member #or Alhenry, extract 


from his speech in the Irish parlia- 
ment, ii. 533. 

Hopes of the presbyterians from Charles 
II., ii. 14. 

Houses built of timber forbidden to be 
erected in London after the great 
fire, ii. 171. 

Howard (Catherine), her execution not 
an act of tyranny, her licentious habits 
probably continued after marriage, i^ 
33. and notes. 

Howard (sir Robert), and sir R. Temple, 
l)ecoine placemen, ii. 95. 

Howard (lord of Escrick), his perfidy 
caused the deaths of Russell and 
Essex, ii. 153. 

Howell (James), letters concerning the 
elevation of bishop Juxon, i. 459. note. 

Hubert (Edward, lord of Cherbury), 
fictitious speeches in his liistorij of 
Henry 17. notej. 

Hugonots of France, their number, i. 

1 7 6. note. 

Huic ( — •— ), physician to queen Eliza- 
beth, accused of dissuading her from 
marrying, i. 126. note. 

Hume (David), his estimate of the value 
of suppressed monasteries, i. 76. iiote. 
— perversion in his extracts of par-- 
liarnentary speeches, 263. note. — his 
erroneous assertion on the government 
of England, 279. note. — his partial 
view of the English constitution under 
Elizabeth, 284. note . — his account of 
Glamorgan’s commission, 613. 

Hun (Richard), etiVets of his death in 
the I.ollards’ tower, i. 58. 

Huntingdon (George Hastings, earl of), 
his title to the English crown, i. 286. 

Hutchinson (Mrs.), her beautiful ex- 
pression of her husband’s feelings at 
the death of tlie regicides, ii. 24. 

Hutchinson (colonel), died in confine- 
ment, ii. 66. 

Hutton (Mr. justice), Ids statement 
concerning a benevolence collected 
for Elizabeth, i. ^5, note. 

Hyde (sir Nicholas, chief justice), his 
speech on the trial of habeas corpus, 
i. .186. 

Hyde and Keeling (chief justices), ex- 
ercise a pretended power with regard 
to juries, ii. 172. and note*. 

Hyde, lord chancellor, extract from his 
.speech at the prorogation of the con- 
vention parliament, ii. 21. note. 

Jacobite faction, origin of the, ii. 274. 
— party rendered more formidable by 
the faults of government, 4 1 6. — their 
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stren^h, 41 8. ■— strength of, in Scot- 
land, in the reigns of George I. and 
11., 500, 501. 

Jacobites, intrigues of the, ii. 382. — 
their disaffected clergy send forth 
libels, 383, — decline of the, 415. 

Jacobitism of the ministers of queen 
Anne, ii. 388, 389. note . — of Swift, 
390. — its general decline, 501. 
Janies I. (king of England), view of 
the English constitution under, i. 
chap. vi. 285 — 373. — his quiet acces- 
sion, notwithstanding the numerous 
titles to the crown, 285. — his and 
the other claims considered, 285 — 
292. and notes. — Elizabeth’s intrigues 
against, 286. note . — four proofs against 
his title, 289. — his affection for here- 
ditary right, 294. — posture of Eng- 
land at his accession, ibid. — his early 
unpopularity, 295. — hasty temper 
and disregard of law, 296. — his con- 
tempt for Elizabeth, ibid. note. — the 
Millenary petition presented to, ibid. 
and note\. — his conduct to the pu- 
ritans at the Hampton Court confer- 
ence, 297. and notes . — proclamation 
for conformity, ibid. — his first par- 
* liament summoned by irregular pro- 
clamation, 299. — employed in pub- 
lishing his maxims on the power of 
princes, 300, — dispute with, on the 
election of Fortescue ami Goodwin, 
301. — artifice of, towards the com- 
mons on a subsidy, 305.— discontent 
of, at their proceedings, ibid. 330. 
note, — his scheme of an union with 
Scotland, 309, and notes. — his change 
of title, 311. no^e. — continual bicker- 
ings with his parliaments, 312. — his 
impolitic partiality for Spain, 313. and 
notes, 35.5, 368, 369. and wo;c.v,408.— 
duties imposed by, 315. and note. — 
defects of his character, 331. and notes. 
— foreign politics of England under, 
333. — his treatment of lord Coke, 
335. note. — hisjpe of proclamations, 
337. note. — his endeavours to raise 
money by loans, titles, &c,, ibid., 338. 
nmlnote. — dissolves the parliament, 
341. and note . — his letter and con- 
duct to the twelve judges, 347.349. — 
his unpopularity increased by the cir- 
cumstances of Arabella Stuart, Over- 
bury, and Raleigh, 351 — 354. — his 
probable knowledge of the murder of 
Overbury, 352. and note. — calls a 
new parliafment, 356. — his sudden 
adjournltnent of it, 363. — his letter 
to the speaker of the commons on 


petitions against popery, 365. — reply 
of, to a second petition, 366. — ad- 
journment, dissolution, and proceed- 
ings against members of both houses, 
367, 368. note. — libels against, 369. 
and note*. — his declaration of sports, 

399. — Opposes the Arminian heresy, 

400. and notes. — suspected of inclina- 
tion to the papists, 402. and note, 403. 
— answers cardinal Bellarmine, 407. 

— state of papists under, 403—413. 
and notes. — his reign the most im- 
portant in the constitutional history 
of Ireland, ii. 535. 

James II. (king of England), attributes 
his return to popery to the works of 
Hooker, i. 218. note . — his schemes of 

. arbitrary power, ii. 214. — issues a 
proclamation for the payment of cus- 
toms, ibid, and note. — his prejudice 
in favour of the catholic religion, 217. 

— his intention to repeal the test act, 
ibid. — his remarkable conversation 
with Barillon, ibid, and note. — de- 
ceived in the disposition of his sub- 
jects, 220. — supported by his bro- 
ther’s party, 222. and note. — prorogues 
the parliament, 224. — his scheme for 
subverting the established religion, 
228. — his success against Monmouth 
inspires him with false confidence, 23 1 . 
232. — rejects the plan for excluding 
the princess of Orange, 233. — dis- 
solves the parliament, 238. — attempts 
to violate the right of electors, ibid. 
— solicits votes for repealing the test 
and penal laws, 239. — expels the 
fellows from Magdalen college, 240. — 
his infatuation, 241. — his impolicy, 

243. — received 500,000 livres from 
Louis XIV., ibid. — his coldness to 
Louis XIV,, ibid. — his uncerttin 
policy discussed, ibid. — his character, 

244. and note*. — reflections on his 
government, 247. — compared with 
his father, ibid. — has a numerous 
army, 250. — influenced by his con- 
fessor Petre, 251. — considered an 
enemy to the prince of Orange and 
the English nation, 252. — his sudden 
flight, ibid. — his return to London 
and subsequent flight, 253, 254. note. 
—vote against him in the convention, 
258. — compassion excited for him by 
historians, 271. — large proportion of 
the tories engaged to support him, 
287.— various schemes for his restor- 
ation, and conspiracy in his favour, 
291. — issues a declaration from St. 
Germain’s, ibid, ami note. 292. note. 
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— charged by Burnet with prWity to 
the scheme of Grandval, 293. notef. 
— his commission to Crosby to seize 
the prince of Oranp, 294. note, — 
civil oflBces, courts of justice, and the 
privy council in Ireland, filled with 
catholics in the reign of, 558. 

James II. (king of Scotland), statute of, 
to prevent the alienation of the royal 
domains, ii. 471. 

James VI. (king of Scotland), his suc- 
cess in restraining the presbyterians, 
ii. 478. — his aversion to the Scottish 
presbytery, 48 1 , — forces on the people 
of Scotland the five articles of Perth, 
482. 

James VII. (king of Scotland), his reign, 
ii. 490. — his cruelties, 491. — at- 
tempts to introduce popery, ihld . — 
National rejection of him from that 
kingdom, 492. 

Icon l^silike, account of, i. G49. 

Jefferies (judge), violence of, ii. 223. 

Jenkes, committed by the king in council, 
for a mutinous speech, ii. 175. 

Jenkins (judge), confined in the Tower 
by the long parliament, ii. 443. 

Jenner (a baron of the exchequer), com- 
mitted to the Tower by the council, 
and afterwards to the custody of the 
Serjeant by the commons, ii. 440. 

Jermyn (Henry, lord), dictatorial style 
assumed by him in his letters to 
Charles I., i. 607. 

Jesuits, their zeal for the catholic faith, 
i. 165 — missionaries of, in England, 
480. and note. 

Jewel (John, bishop of Salisbury), op- 
poses clmrch ceremonies and Iiabits, 
i. 172, 173. note, 17.5. note, 

Jews permitted to settle in England, ii. 

* 14. 

Images, destruction of, under Edward 
VI., i. 86. and tiole. 

Impeachment, parliamentary character 

and instances of, i. 35G. 358. 371 

question on the king’s right of pardon 
in cases of, ii. 113. — decided by the 
act of settlement against the king’s 
right, 114. — abatement of, by disso- 
lution of parliament, ibid. — decided 
in the case of Hastings, 119. * of com- 
mons for treason constitutional, 143. 

Impositions on merchandise without 
consent of parliament, i. 316, 317. 
and note. — argument on, 318 — 320. 
— again disputed in the house of com- 
mons, 340. 

Impressment, ^atute restraining, i. 519. 

Imprisonmentf illegal, banished from 


the English constitution, i, 234.-— 
flagrant instances of, under Eliza- 
beth, ibid , — remonstrances of the 
judges against, ibid. 

Incident (transaction in Scotland so 
called), alarm excited by the, i. 543. 

Independence of judges, ii. 357. — this 
important provision owing to the act 
of settlement, 358. 

Independent party (the), their first great 
victory the self-denying ordinance, i, 
599. — new -model the army, ibid. — 
two essential characters of, 617. and 
note'^. — first bring forward principles 
of toleration, 621. 

Independents, liability of the, to severe 
laws, i. 213. — origin of the name, 
214. — emigrate to Holland, ibid . — 
and to America, 477. 

Influence of the crown in both houses 
of parliament, remarks on the, ii. 
428. 

Innes, father, the biographer of James 
II., extract from, ii. 238. 

Innocent Vlll. (pope), his bull for the 
reformation of monasteries, i. 72. 
note. 

Institution of a Christian Man, 1537, 
reformed doctrines contained in, by 
authority of Henry VIII , i. 82. — 
character of, ibid. note. 

Iiihurgents in the rebellion of 1641, 
their succes.?, ii. 551. — claim the re- 
establishment of the catholic religion, 
ibid. 

Insurrections on account of forced loans, 

i. 21 on the king’s supremacy, 28. 
— concerning enclosures, 92. — of sir ' 
Thomas Wyatt, &e., 108. note. 

Intercommiining, letters of, published 
in Scotland, ii. 489. 

Intrigues of Charles II. with France, 

ii. 74. 

Johnson (Dr. Samuel), error of, witli 
respect to lord Shaftesbury, ii. 328, 
note. 

Joseph (emperor of Germany), his death, 
ii. 378. 

Ireland, mismanagement of the affairs 
of, ii. 276. and note. — ancient state of, 
503. — neces.sity of understanding the 
state of society at the time of Henry 
the Second’s invasion, its di- 

vision, 504. — king of, how chosen, 
ibid. — its chieftains, ibid. — rude state 
of society there, 506. — state of the 
clergy in, 508. — ancient government 
of, nearly aristocratical, ibUi. — its 
reduction by Henry II., 509. — its 
greatest part divided among ten En- 
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glith famiiiei, 510. — the natlrea of, 
expelled, iHd. — English laws esta- 
blished in, ibid , — natives of, claim 
protection firom the throne, 512 — 
its disorderly state, 516. — miseries 
of the natives, 517. — its hostility to 
the government, 518. — its northern 
provinces, and part of the southern, 
lost to the crown of England, ibid. 
— its conduct during the contest be- 
tween the houses of York and Lan- 
caster, 521. — royal authority over it 
revives under Henry VIII., 523. — 
raised to the dignity of a kingdom, 
524. — elections declared illegal in, 
533. — rising of the people to restore 
the catholic worship, 536. — priests 
ordered to quit, 537. — English laws 
established throughout, ibid. — scheme 
for perfecting its conquest, 538. — 
Edmund Spenser, his account of the 
state of Ireland, 530. — constitution 
of its parliament, 543. — its voluntary 
contribution for certain graces, 544. 
— free trade to be admitted, ibid. — 
rebellion of 1640, 549. -r- its mis- 
government at all times, 550. — its 
fresh partition, 555. — declaration 
for its settlement by Charles II., dnd. 
— different parties in, their various 
claims, ibid. — declaration not satis- 
factory, ibid. — complaints of the 
Irish, 556. — natural bias of Charles 
II. to the religion of, ibid. — unpopu- 
larity of the duke of Ormond with 
the Irish catholics, 558. lord Berk- 
ley’s administration in 1670, ibid. — 

' the civil o^ices of, filled with catholics 
in the reign of James II., ibid. — 
civil war of, in 1689, ibid. — treaty 
of Limerick, 559. — oath of supre- 
macy imposed on the parliament of, 
562. — three nations and their reli- 
gions in, 563. — its dependence on 
the English parliament, ibid. — rising 
spirit of independence in, 567. — 
jealousy and discontent of the natives 
of, against the English government, 
ibid. — result of the census of 1837, 
as’ showing the relative numbers 
belonging to the different religious 
bodies, 564. note. 

Irish agents for the settlement of Ire- 
land disgust Charles II., ii. 536. 

Irish catholics, penal laws against, ii. 561. 

Irish forfeitures resumed, ii. 314. 

Irish lords surrender their estates to the 
crown, ii. 538. 

Irish natives jjlaim the protection of 
the throne, ii. 512. — not equitably 


treated in the settlement of the co- 
lonies, 522. — origin of the, ii. 503. — 
their ancient condition, 508.— their 
character, ii. 507. — disaffected, their 
connexion with Spain, 550. 

Joyce, seizure of Charles by, i. 624. 

Judges in the reign of Henry VIII., 
their opinion that attainders in parlia- 
ment could not be reversed in a court 
of law, i. 29. — of the court of star- 
chamber, 53. and note*. — of Eliza- 
beth, remonstrate against illegal 
imprisonments, 234. — privately con- 
ferred with, to secure their determina- 
tion for the crown, 343. & note. — the 
twelve disregard the king’s letters for 
delay of judgment, 347, 348. — their 
answers on the petition of right, 390. 
— instances of their independence in 
their duty, 423. — their sentiments on 
ship-money, 435. — sentence on the 
cause of, 441. — account Strafford 
guilty, 525. and note. — their conduct 
on the trial of Vane, ii. 24. — in the 
reign of Charles II. and James II., 
their brutal manners and gross injus- 
tice, 123. and wofe. — Scroggs, North, 
and Jones, their conduct, 124. and 
note — devise various means of sub- 
jecting juries to their own direction, 
172. — their general behaviour in- 
famous under the Stuarts, 357. — 
independence of the, ibid. — this im- 
portant constitutional provision owing 
to the act of settlement, 358. — Pem- 
berton and Jones, two late judges, 
summoned by the commons in the 
case of Tojiham, 444. — Powis, Gould, 
and Powell, their opinions doiicerning 
the power of the commons to commit, 
ibid. 

Juries governed by the crown under*’ 
Elizabeth, i. 233. — fined for ver- 
dicts, i. 48. ; ii. 172. — question of the 
right of, to return a general verdict, 
174. 

Jury, trial by, its ancient establishment, 

i. 6. note. 

Jury, grand, their celebrated ignoramus 
on the indictment against Shaftesbury, 

ii. 146. and note^. 

Justice, open administration of, the best 
security of civil liberty in England, i. 
232. — courts of, sometimes corrupted 
and perverted, 233, 234. 

Justices of the peace under the Planta- 
ganets, their jurisdiction, i. 7.. — limit- 
ation of their power, 16. 

Juxon (Dr. William, bishop of London), 
made lord-treasurer, i.^58, and note. 
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—well treated in the parliament, 606. 
note. 

Keeling (chief justice), strong resolu- 
tions of the commons against, for 
fining juries, ii. 173. 

Kentish petition of 1701, ii. 434. 

Kerns and gallowgiasses, names of mer- 
cenary troops in Ireland, ii. 509. 

Kildare (earls of), their great influence 
in Ireland, ii. b'lA . — (earl of), his son 
takes up arms, ibid. — sent prisoner to 
London, and committed to the Tower, 
ibid. — executed with five of his uncles, 
ibid. 

Killigrew and Delaval, parliamentary 
inquiry into their conduct, ii. 306. 

King, ancient limitations of his authority 
in England, i. 2. — his prerogative of 
restraining foreign trade, 319. and 
note f. — ecclesiastical canons on the 
absolute power of the, 321. — his au- 
thority styled absolute, 324. — com- 
mand of the, cannot sanction an illegal 
act, 385 — his power of committing, 

383 — 386. and note ^ 421. — power of 
the, over the militia considered, 553. 
and note. 

Kings of England, vote of the commons 
against the ecclesiastical prerogative 
of, ii. 90. — their difficulties in the 
conduct of government, ii. 457. — their 
comparative power in politics, ibid. — 
of Scotland, always claim supreme 
judicial power, 472. 

King’s Bench (court of ), its order pro- 
hibiting the publishing a pamphlet, ii, 

169. — formed an article of impeach- 
ment against Scroggs, 170. 

Knight ( ), proceedings against, by 

the university of Oxford, i. 415. and 

* 7iote. 

Knight’s service, tenure of, i. 547. note. 

— statutes amending, 548. 

Knighthood, conferred by James T., &c., 
to raise money, i. 338. notCf 428. and 
notes. — compulsory, abolished, 518. 

Knollys (sir Francis), friendly to the 
puritans, i, 138. note^ 199. — opposed 
to episcopacy, 209. note, 212. 

Knox (John), persecuting spirit of, 
against the papists, i. 140. note. — 
supports the dissenting innovations at 
Frankfort, 171. — his book against fe- 
male monarchy, 280, — founder of the 
Scots reformation, particulars of his 
scheme of church polity, ii. 475. 

Lacy, hi.s conqi^sts in Ireland, ii. 510. 

Lambert (general), refuses the oath of 

Q Q 4 


allegiance to Cromwell, i, 676. note. 
— ambitious views of, 685. — a prin- 
cipal actor in expelling the commons, 
690. —cashiered by parliament, ibid. 
— his character, 698. — panic occa- 
sioned by his escape from the Tower, 
714. — sent to Guernsey, ii. 26. — 
suspected to have been privatefy a 
catholic, 41. 

Landed proprietors, their indignation at 
the rise of new men, ii, 377. 

Landowners of England, became great 
under the Tudors, many of their 
estates acquired from the suppressed 
monasteries, i. 76. 

Land-tax, its origin, ii. 298. — its in- 
equality, ibid. 

Lunds, ancient English laws concerning 
their alienation, i. 12. — crown and 
church, restoration of, ii. 7. — in Ire- 
land, act for their restitution, ii. .555. 
— its insufliciency, 557. — three thou- 
sand claimants unjustly cut off from 
.any hope of restitution, ibid. 

Latimer (Hugh, bishop of Worcester), 
intercedes for Malvern priory at the 
dissolution, i. 76. — zealous speech 
of, against the temporising clergy, 
92. 7iote f . 

Latin ritual, antiquity and excellence 
of tlie, i. 86. 

Latitudinarian divines, men most con- 
spicuous in their writings in the reign 
of king (diaries II., ii. 220. 

Laud (William, archbishop of Canter- 
bury), his assertion concerning bi- 
shops, i. 396. note, 465. note high 

religious influence of, i. 403. twte. — 
his talents and character, 457. and 
7totes'. — his correspondeuce with lord 
Strafford, 464, &c., 478. 7iute, 503. 
and 7iute. — accused of prosecuting 
Prynne, &c., 467. — his conduct in 
the church, 473. — prosecution of the 
puritans, ibid, and 7iote. — procures a 
proclamation to restrain emigrants, 
476. and note. — cardinal’s hat of- 
fered to, 478. note. — charges of po- 
pery against, 481. and note, 482, — 
union with the catholics intended by, 
485. — turns against them, 492. and 
note. — impeached for high treason, 
585. — confined in the Tower, and in 
great indigence, ibid. — particulars 
of the charges against him, ibid. — 
defends himself with courage and 
ability, 586, — judges detennine the 
charges contain no legal treason, ibid, 
— commons change their impeach, 
ment into an ordinance for his exe- 
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<}iitio 9 | iAwL —peers comply, ibid.— 
iQimber of peers present, ibU, 

Lauderdale (duke of), one of the cab^, 
ii, 72. — obliged to confine himself to 
Scotch affairs, 93. — act of the, re- 
specting the order of king and council 
to have the force of law in Scotland, 
487. — his tjrranny, 488. 

I»aw (the ecclesiastical), reformed, i. 100 
— 102. and noteg, — less a security for 
the civil liberty of England than the 
open administration of justice, 232. — 
its ordinances for regulating the press, 
239. 

Laws against theft, severity of, i. 7. — 
of England) no alteration of, ever at- 
tempted without the consent of par- 
liament, 277. — not enaited by kings 
of England without the advice of their 
great council, 2. 277. — penal, exten- 
sion of the, ii. 450 and note, — their 
gradual progress and severity, 451. 
— have excited little attention as 
they passed through the houses of 
parliament, ibid. — several passed in 
England to bind Ireland, 56G. 

Lawyers, their jealous dislike of the 
ecclesiastical courts, i. 211. — Whit- 
gift’s censure of, 212. note. — dislike 
of, by archbishop Laud, and the earl 
of Strafford, 465. 

La>er ( ), accuses several peers of 

conspiring in Atterbury’s plot, il 
414. note, 

Leeds (Henry Osborn, duke of), in the 
Stuart interest, ii. 388. note. 

Leicester (Robert Dudley, earl of), a 
suitor for the hand of Elizabeth, i. 

1 23. — Cecil’s arguments against him, 
ibid, note. — assumes an interest in 
the queen, 124. — connection with, 
broken off, ibid. — combines with the 
catholic peers against Cecil, 126. note. 

Leicester (Robert Sidney, earl of), arch- 
bishop Laud’s dislike to, i. 484. note. 

Leighton (Alexander), prosecution of, 
by the court of star-chamber, i. 455. 

Leinster, rebellion of two septs in, leads 
to a reduction of their districts, now 
called Xing’s and Queen’s counties, 
ii. 525. 

Lent, proclamations of Elizabeth for ob- 
serving of, i, 238, and note. — statutes 
and proclamations for the observance 
of, 398. note. — licences for eating 
fiesh in, ibid. 

Lerey (bishop of Ross, ambassador of 
IMary queen of Scots), his answer 
concerning Elizabeth, i. 147. note. 

Leslie, remarks on his writings, ii. 340. 


note.— author of the Rehearsal, a 
periodical paper in favour of the 
Jacobites, 383. 

L’Estrange (sir Roger), business of li- 
censing books intrusted to him, ii. 
169. 

Lethington (Maitland of), his argu- 
ments on the title of Mary Stuart to 
the English crown, i. 131. and note. 
— his account of the death and will 
of Henry VIII., 289. and note. 

Levellers, and various sects, clamorous 
for the king’s death, i. 641. — favour- 
ably spoken of by Mrs. Hutchinson, 
658. note. 

Levies of 1524-5, letters on the diffi- 
culty of raising, i. 18. note. 

Libel (law of), indefinite, ii. 330. — 
falsehood not essential to the law of, 
331. and jwte, — Powell’s definition 
of a libel in the case of the seven 
bishops, 332. note. — settled by Mr. 
Fox’s libel bill in 1792, 333. 

Libels published by the puritans, i. 204. 
and notes. — against James I, 369. 
and ?wte. 

Liberty of the subject, comparative view 
of the, in England and France in the 
reign of Henry VIII., i. 21. — civil, 
its securities in England, 232. — of 

conscience, declaration for, ii. 235 

its motive, ibid. — observations on its 
effects, ibid. 236. — similar to that 
published in Scotland, ibid. — of the 
press, 329. — particulars relating to 
the, 330. 

Licences granted for eating flesh in 
Lent, i. 398. note. 

Licensing acts, ii. 168. — act,’ particulars 
relating to the, 329, 330. 

Lichfield (bishopric of), despoiled in 
the Reformation, i. 94. ^ 

Limerick, treaty of, ii. 559. — its articles, 
560. 

Lincoln (Theophilus Clinton, earl of), 
refuses to take the covenant, and is 
excluded from the house of peers, i. 
583. note. 

Lingard (Dr. John), artifice of, in re- 
gard to the history of Anne Boleyn, i. 
31. note. — his insinuation with regard 
to Catherine Howard and lady Roch- 
ford, 33. note. — his notice of the bill 
on the papal supremacy, 68. note, — 
his estimate of the value of suppressed 
monasteries, 76. note. — his observa- 
tions on the canon laws, and on Cran- 
mer, 101. note. — his extenuations of 
queen Mary’s conduct, 104. note. 

Litany, translated in 15^, u 86. note. 
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Littleton (lord keeper), carries away 
the great seal, i. 581. 

Litur^, chiefly translated from the 

Latin service book, i. 86. and note 

prayers for the departed first kept in, 
88. — taken out on its first revisal, 
ibid. — amendments of the English, 
under Elizabeth, 108. and note. — 
statute defending, 110. — revised, ii. 
337. — the, established the distin- 
guishing marks of the Anglican 
church, 339. 

Llandatf (bishopric of), despoiled in 
the Reformation, i. 94. 

Loan on property in 1524-25, raised by 
cardinal Wolsey, i. 18 — 22. notes. 

— remitted to Henry VII. by parlia- 
ment, 23. — to Elizabeth, not quite 
voluntary, nor without intimidation, 
244. and note . — always repaid, tbul, 

— solicited under James I., 337. — 
demanded by Charles I., and conduct 
of the people on it, 381, 382. and 
7iote. — committal and trial of several 
refusing to contribute, 383. — their 
demand of a habeas corpus, tbul . — 
their right to it debated and denied, 
384--386. 

Lollards, the origin of the Protestant 
church of England, i. 57. — their re- 
appearance and character before Lu- 
ther, 58. 

London Clazette, amusing extract frornie, 
ii. 137. note. 

London, levies on the city of, i. 18 — 25. 

— citizens of, inclined to the Reform- 
ation, 08, — increase of, prohibited 
by proclamation, 237. — tumultuous 
asseiiiblfes of, resigned to martial 
law, 241. — remonstrates against pay- 
ing ship-money, 431. — proclamation 

• against building.s near, 443. and Jiote. 
— proposed improvements in, 444. — 
lauds in Derry, granted to, ibid . — 
offer of, to erect the king a palace 
in lieu of a fine, &c., 440. fiote . — 
corporation of, information against 
the, and forfeiture of their charter, 
ii. 146. — purchases the continued en- 
joyment of its estates at the expense 
of its municipal independence, 151. 

Long (Thomas), member for Westbury, 
pays 4l. to the mayor, &c., for his 
return in 1571, i. 267. 

Long parliament summoned, i. 511. — 
different political views of the, 613. — 
its measures of reform, 514—516. — 
made but little change from the con- 
stitution umkt the Plantagenets, 516. 
—errors olSrthe, 521 — 530. — bill of, 


enacting their not being dissolved 
against their own consent, ibid. 630. 
and note. 

Lord -lieutenant, institution of the office 
of, i. 6.52. 

Lords Portland, Oxford, Somers, and 
Halifax, impeached on account of the 
treaties of partition, ii. 310. 

Lords, singularity of their sentence pro- 
nounced upon Anne feolejyn, i. 31. 
note. — house of, cold reception of the 
articles on religious reform prepared 
by the commons, 210. — disagreements 
of the house of commons with the, 
276. note. — impeachment of lord La- 
timer at the bar of the, 357. — sentence 
of the, on Mompesson, 358.— -object 
to titles assumed by the commons, 
360. note. — unable to withstand the 
inroads of democracy, 650. — reject a 
vote of the commons, 651. — motion to 
take into consideration the settlement 
of the government on the death of the 
king, tbul — their messengers refused 
admittance by the commons, 652.— 
retain their titles, ibid. — Orom well’s 
description of, 677. — embarrassing 
question concerning the eligibility of 
peers, 714. — commons desire a con- 
ference ^\ith the, 715. and note. — 
receive a letter from Charles IL, 716. 

— declare the government ought to be 
in the king, lords, and commons, ibid. 

— vote to exclude all who signed the 
death-warrant of (^harles I. from act 
of indemnity, ii, 3. and fwte. — in the 
case of lord Danby, not wrong in re- 
fusing to commit. 111. and note , — ' 
inquiry of the, incases of appeals, 116. 

— their judicial power historically 
traced, 181. — make orders on private 
petitions of an original nature, 183. — 
antiipiity of their ultimate jurisdic- 
tion, ibid. — pretensions of the, about 
the tune of the Restoration, 184. — 
their conduct in the case of Skinner 
and the East India Company, 186. — 
state of, under the Tudors and Stu- 
arts, 198. — numbers from 1454 to 
1661, i/m/. ; and of the spiritual lords, 
195. — every peer of full age entitled 
to his writ of summons, 196. — privi- 
lege of voting by proxy, originally by 
special permission of the king, ibii 
— proceedings of the, in the conven- 
tion of 1688, 258. — dispute with, 
about Aylesbury election, 437.— spiri- 
tual, in Scotland, choose the temporal 
to the number of eight, 484. 

Lord’s supper, controversies and four 
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theories on the, K 89^ — 91. — modem 
Romish doctrines on the, 92. note. 

Loudon (Dr. ), his violent proceed- 

ings towards the monasteries, I 70. 
note. 

Louis XIV., his object in the secret 
treaty with Charles II., ii. 80. — mu- 
tual distrust between them, 83. — 
secret connexious formed by the lead- 
ers of oppposition with, 99. note. — his 
motives for the same, 100. and note. — 
secret treaties with Charles, 105. — 
mistrusts Charles’s inclinations, and 
refuses him the pension stipulated for 
in the private treaty, 106. — connexion 
between Charles II., and, broken off, 
164, — his views in regard to Spain 
dangerous to the liberties of Europe, 
.‘iOO. — makes overtures for negotia- 
tions, 375. and notes . — exhausted state 
of his country, 379. — acknowledges 
thf* son of James II. as king of Eng- 
land, 3.58. 

Love (Christopher), executed for a con- 
spiracy, i. 654. — effects of his trial 
and execution, ibid, and note. * 

Luders (Mr.), observations in his report 
of election cases, ii. 208. note. 

Ludlow (general), and Algernon Sid- 
ney, project an insurrection, ii. 66. 

Lundy (colonel), inquiry into liis con- 
duct, ii. 306. 

Luther (Martin), his doctrines similar 
to those of Wicliffe, i. 57. — treatise 
of, answered by Henry VIII,, 59. — 
his rude reply and subsequent letter 
to the king, 00. and note. — his allow- 
ance of dpuble marriages, 68. 7iote. — 

. his doctrine of consuhstantiation, 90. 
— rejects the belief of Zuingle, 91, 

Lutherans of Germany, less di-sposed 
than the catholics to the divorce of 
Henry VIII., i. 68. and note. 

M‘Crie (Dr.), his misconception of a 
passage in Hooker’s Ecclesiastical 
Polity, i, 220. note. 

Macdiarmid (John), his Lives of British 
Statesmen, i. 460. note. 

Macdonalds, their massacre in Glencoe, 
ii. 496. and note. 

Mackenzie (sir George), account of his 
Jus Regiura, ii. 162. 

Maepherson (John), extract from his 
Collection of State Papers, ii. 287. 
note. 

Madox (Dr.~—«^ bishop of Worcester), 
his Answer to Neal’s History of the 
Puritans, i.,,206. note. 

Magdalen college, Oxford, expulsion of 


the fellows from, ii. 240. — mass said 
in the chapel of, ibid. 

Magistrates under Elizabeth inclined to 
popery, i. 143. note. 

Mainwaring ( ), his assertion of 

kindly power, i. 417. 

Malt, imposition set upon, i. 362. note. 

Malvern priory interceded for at the 
dissolution, i. 75. 

Manchester ( Edward Montagu, earl of), 
suspected of being reluctant to com- 
plete the triumph of the parliament in 
the contest with Charles I., i. 598, 

Mann, sir Horace, notice of his Letters 
from Florence, ii. 419. 

Maritime glory of England first traced 
from the commonwealth, i. 716. 

Markham (chief justice), his speech on 
the trial of habeas corpus, i. ,385. 

Marlborough (John, earl of), and Sid- 
ney (earl of Godolphin), Fenwick’s 
discoveries obliged them to break off 
their course of perfidy, ii. 296. 

Marlborough (John, duke of), abandons 
the cause of the Revolution, ii. 288. 
note. — his whole life fraught with 
meanness and treachery, ibid. — pre- 
serves a secret connexion with the 
court of James, 383. — extreme selfish- 
ness and treachery of his character, 
384. 

Marlborougli (Sarah, duchess of), her 

f influence over queen Anne, ii. 371. 

Marriages, ordered to be solemnized be- 
fore justices of the peace, i. 661. 

Martial law, origin, Ixiuefits, and evils 
of, i. 239 — instances of its use, 240, 
241. — ordered under Charles 1 , 389. 
note. — restrained by the petition of 
right, 390—892. 

Martin Mar-prelate, puritan libels so 
culled, i. 205. and notes. • 

Martyr ( Peter), assists the Reformation 
in England, i. 91. — and in drawing 
up the forty-two articles, 97, note. — 
objected to the English vestments of 
priests, 102. 

Martyrs under queen Mary, their num- 
ber considered, i. 104. note. 

Mary (princess), unnatural and unjust 
proceedings in regard to, i. 33. — de- 
nied the enjoyment of the privileges 
of her own religion, 85. 95. 

Mary (queen of England), restores the 
Latin liturgy, i, 41. — married clergy 
expelled, ibid. — averse to encroach on 
the privileges of the people, ibid. — 
her arbitrary measures attributed to 
her counsellorsjtiirf.— riuty on foreign 
cloth without assent parliament, 
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t6trf.— torture more frequent than in 
all former ages, 42. — unprecedented 
act of tyranny, ibid, — sends a knight 
to the Tower for his conduct in par- 
liament, .55. — her re-establishment of 
popery pleasing to a large portion of 
the nation, 102, — protestant services 
to, 103 — her unpopularity, ihtd. — 
her marriage with Philip of Spain 
disliked, 104. — cruelty of her reli- 
gion productive of aversion to it, 105. 

— and of many becoming protestants, j 
106. — her dislike of Elizabeth, and ! 
desire of changing the succession, 108. | 
noU\ — origin of the high commission | 
court under, 201. mUe. — use of mar- [ 
tial law by, 239. — Knox’s attack on | 
her government, and Aylmer’s de- 
fence of, 280. — imposes duties on 
merchandise ^vithout consent of par- 
liament, 316. 

Mary (queen of William III.), letters 
of, published by Dalr^mple, ii. 288. 
note. 

Mary Stuart (queen of Scots'), her prior 
right to the throne of England, i. 
123.— her malevolent letter to Eliza- i 
beth, 125. note], — her ollcnsive and 
peculiar manner of bearing her arms, 
1.30. and note. — her claim to the En- 
glish throne, ibid. — Elizabeth in- 
trigues against, though not unfavour- 
able to her succession, 1.31. tiote. — « 
her difficulties in Scotland, and im- 
prudent conduct, ^btd. — Elizabeth’s 
treatment of, considered, (bid. 132..— 
strength of her party claim to Eng- 
land, ibid. — herattachuieutto popery, 
and interlV of restoring it, ibid, and 
note.— combination in favour of, 133. 

statute against lier supjxn'ters, and 

allusion to herself, 137. and note. — 
bill against her succession considered, 
138. — her succession feared by the 
puritans, 139. and note.— 'm confine- 
ment, and her son educated a protest- 
ant, 143 her deliverance designed 

by the catholics, 154. — her corre- 
spondence regularly intercepted, 1.5.5. 
— statute intended to procure her ex- 
clusion, 156.— her danger from the 
common people, 157- — reflections on 
her trial, imprisonment, death, and i 
guilt, il)id. — her regal title and pri- 
vileges examined, 159. 

Masham (lady), in the interest of pre- 
tender, ii. 388. 

kass (service of the), not tolerated in 
Germany and^ngland, i. 95. — per- 
formance of t*l, interdicted by the act 


of uniformity, 113.— secretly per- 
mitted, ibid. — instances of severity 
against catholics for hearing, ibid, — 
penalty for, and imprisonments, pro- 
bably illegal, ibid, note. 

Massacre of the Scots and English, in 
Ulster, ii. 551. 

Massachusetts bay, granted by charter, 

i. 476. 

Massey, a catholic, collated to tlu 3 
deanery of Christ church, ii. 229. and 
note. 

Matthews'.^ Bible f 1537, Coverdale’s so 
called, i. 83.— notes against popery 
in, ibid, note. 

Maximilian, his religious toleration in 
Germany, i. 119. note, — said to have 
leagued against the protestant faith, 

I. 37. and note, 

Majrart (serjeant), his treatise in answer 
to lord Holton, ii. .566. 

Ma}nc ( ), persecution of, for 

})oj>ery, i. 14.5. 

Ma/aire (F. A.J.), extract.s from his 
I/istoire dc la Jte'volutiony relating to 
James 11. and the prince of Orange, 

ii. 235. notes, — to the vassalage of 
James II. to Louis XIV., 244. note, 
— another extract concerning James 

II. ’s order to Crosby to seize the 
prince of Orange, 294. note — his ac- 
count of the secret negotiations be- 
tween lord 'I'yrconnel and the French 
agent Honrepos, for the separation 
of England and Ireland, 5.59. note f. 

Melancthon (Philip), his permission of 
a concubine to the landgraveof llesso, 
i. 08. note. — allowed of a limited 
episcopacy, 99.— declared hi.s appro- 
bation of tlie death of Servetus, 122. 
note. 

JMelville (Andrew), and the general 
assembly of Scotland, restrain the 
bishops, ii. 477 — some of the bishops 
submit, ibid. — he is summoned be- 
fore the council for seditious lan- 
guage, 478 — flics to England, ibid. 

Members of parliament, free from per- 
sonal arrest, i. 302, 303. ; ii, 433, 

Merchants, petition on grievances from 
Spain, i. 315. and note. — petition 
against arbitrary duties on goods, 
ibid. 

Merchandise, impositions on, not to be 
levied but by parliament, i. 316.— 
book of rates on, published, 318. 

Michele (Venetian ambassador), his 
slander of the English, i. 104. note, — 
states that Elizabeth was suspected of 
protestantism, 109. note. 
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Mfcbell ( — committed to the Tower 
by the house of commons, i. 356. 

Middlesex (Lionel Cranfield, earl of), 
his parliamentary impeachment, i. 
871, 372. and note f. 

Military force in England, historical 
view of, L 547“553. and notes. 

Military excesses committed by Maurice 
and Goring’s armies, i. 597. and notes. 

— by the Scotch, 598. 

Military power, the two effectual secu- 
rities against, ii. 313. — always subor- 
dipate to the civil, 426. 

Militia, dispute on the question of, be- 
tween Charles I. and the parliament, 

i. 546. and Jiofe, 553, 554. — its ori- 
gin, ii. 425. — considered as a means 
of recruiting the army, ibid. — esta- 
blished in Scotland, 488. 

Millenary petition, treatment of, by 
James L, i. 296. and note. 

Ministers of the crown, responsibility of, 

ii. 108. 397. note. — necessity of their 
presence in parliament, 353. 

Ministers, mechanics admitted to bene- 
fices in England, i. 183. — early pres- 
byterian, of Scotland, were eloquent, 
learned, and zealous in the cause of 
the Reformation, ii. 478. — their in- 
fluence o-ver the people, liid.— inter- 
fere with the civil policy, 479. 

Mist’s Journal, the printer Mist com- 
mitted to Newgate by the commons 
for libel in, ii. 441. 

Mitchell, confessing upon promise of 
pardon, executed in Scotland at the 
instance of Archbishop Sharp, ii. 472. 

Molyneux, his celebrated “ Case of Ire- 
land's being bound by acts of parlia- 
ment in England stated f ii. 566. — 
resolutions of the house of commons 
against his book, ibid. 

Mompesson (sir Giles), his patents ques- 
tioned, i. 356. 

Monarchy of England limited, i. 2. — 
erroneously asserted to have been ab- 
solute, 276, 277. 

Monarchy established, tendency of the 
English government towards, from 
Henry VI. to Henry VIII., i. 46. — 
not attributable to military force, ibid. 

— abolished, 650. — extraordinary 
change in our, at the Revolution, ii. 
263. and note . — absolute power of, 
deflned, 453. 

Monasteries, their corruptions exposed 
by the visitations of, i. 70. — resig- 
nation and suppression of, 71. — papal 
bull for « reforming, ibid. note. — act 
reciting thrir vices, 72. note. — feel- 


ings and effects of their suppression, 
73. — might lawfully and wisely have 
been abolished, 74. — several inter- 
ceded for at the dissolution, 75. — 
evils of their indiscriminate destruc- 
tion, 76. — immense wealth procured 
by their suppression, ibid, and note. 
— how bestowed and distributed, 77. 
and note *. — alms of the, erroneously 
supposed to support the poor, 79. — 
in Ireland, in the 7 th and 8 th cen- 
turies, learning preserved by, ii. 
504. 

Monastic orders averse to the Reforma- 
tion, i. 69. — their possessions great 
but unequal, ibid, and note. — evils of, 
in the reign of Henry VIII., 70. — 
reformed and suppressed by Wolsey, 

ibid, and note visitations of the, 

truly reported, 71. — protestant his- 
torians in favour of, note. — pensions 
given to the, on their suppression, 73. 
note. 

Money-bills, privilege of the commons 
concerning, i. 276. — ancient mode of 
proceeding in, discussed, ii. 1 92. 

Monk (general George), his strong at- 
tachment to Cromwell, i. 698. — his 
advice to Richard Cromwell, 699. — 
observations on his conduct, ibid, and 
notes . — takes up his quarters in Lon- 
don, 701. — his first tender of service 
to the king, 702. — can hardly be said 
to jiave restored Charles II., but did 
not oppose him so long as he might 
have done, 703. note. — not secure of 
the army, 704. — represses a mutinous 
spirit, and writes to the gentry of 
Devon, ibid. note. — his ' slowness in 
declaring for Charles, 705. — urges 
the most ritijid limitations to the mo- 
narchy, 707. — suggests the sending 
the king’s letter to the two houses of 
parliament, 708. — his character, 717. 
— advises the exclusion of only four 
regicides from the act of indemnity, 
ii. 3. 

Monks, pensions given to, on their sup- 
pression, i. 73. and note. 

Monmouth (James, duke of), remark on 
the death of, ii. 223. and note. 

Monmouth’s rebellion, numbers exe- 
cuted for, ii. 232. note. 

Monmouth (town), right of election ex- 
tended to, ii. 203. 

Monopolies, nature of, i. 261. — victo- 
rious debate on, in the bouse of com.- 
mons, 262. —parliamentary proceed- 
ings against, 356—^9. 

Montagu (abb5), con^itted by the 



INDEX. 605 


commons for publishing a book, ii. 
440. 

Montagu (Dr. Richard, bishop of Chi- 
chester), his Roman catholic tenets, i. 
481. — his intrigues with Panzani, 
487—489. 

Montagu (lord), his speech in the house 
of lords against the statute for the 
queen’s power, i. 116. and note. — 
brings a troop of horse to Elizabeth at 
Tilbury, 162. and note, 

Monteagle (lord), his suit with the earl 
of Hertford, i. 292. and notej. 

Montreuil, his opinion on the plan of 
flight contemplated by Charles I., i. 
601. note. — negotiation of, i. 607. and 
note, 

Mordaunt (lord), charges against, ii. 71. 

More (sir Thomas), opposes the granting 
a subsidy to Henry VII., i. 14. note, 
— his conduct upon another motion 
for a large grant, 17.— apology for 
his proceedings against Wolsey, 22, — 
beheaded for denying the king’s eccle- 
siastical supremacy, 28. — inclined to 
the divorce of Henry VIII., 66. and 
note. 

Morgan (Thomas), his letter to Mary 
Stuart, i. 1,09. note*, 

Morioo ( , attorney of the court of 

wards), attacks the oath, ex officio., i. 
212. — his motion on ecclesiastical 
abuses, 260. — his imprisonment and 
letter, ibid. 

Mortmain, effect of the statutel' of, on 
the clergy, i. 6p. 

Morton (John, archbishop of Canter- 
bury), his mode of soliciting benevo- 
lences, Called “ Morton’s fork,” i. 14. 
— his charge against the abbey of St. 
Alban’s, 72. note. 

•Mortuaries, fees of the clergy on, limited, 

i. 64. 

Mountuorris (lord), conduct of lord 
Strafford to, i. 463. and notes. 

Moyle (Walter), his Argument against a 
standing Army, ii. 302, note. 

Murderers and robbers deprived of the 
benefit of clergy, i. 58. — the question 
of pardons to, considered, ii. 269. 
note. 

Murray (William), employed by king 
Charles to sound the parliamentary 
leaders, i. 606, 

Murray ( Mr. Alexander), arbitrary pro- 
ceedings of the commons against him, 

ii. 439. — causes himself to be brought 
by habeas corpus before the king’s 
bench, 445. | 

Mutiny bill pJused, ii. 813. 


Naseby, defeat of Charles I. at, i, 601. 
•— consequences of, ibid. 

Nation, state of the, proposition for an 
inquiry into the, ii. 309. 

National antipathy to the French not so 
great before the reign of Charles II., 
ii. 73, 

National debt at the death of William 
III., ii. 297. note. — rapid increase of 
the, 377. 

Nations, three, and three religions, in 
Ireland, ii, .563. 

Naval transactions in the reign of Wil- 
liam III., ii. 190. 

Navy of Charles I., reasons for increas- 
ing, i. 431. 

Neal ( Daniel), his History of the Puritans 
and Answer to Bishop Madox, i. 207. 
note. — statement of the puritan con- 
troversy under Elizabeth, ibid. 

Netherlands, Charles 1 . negotiates with 
the disaffected in the, i. 432. 

Neville (sir Henry), his memorial to 
James I. on summoning a parliament, 

i. 339. 

Newark, charter granted to, enabling it 
to return two members, ii. 204. 

Newbury, battle of, its consequences to 
the prevailing party, i. 580. 

Newport, treaty of, i. 634. — observa- 
tions on the, 63,5. and note. 

News, to publish any without authority, 
determined by the judges in 1680 to 
be illegal, ii. 170. and note. 

Newspapers, their great circulation in 
the reign of Anne, ii. 460. — stamp 
duty laid on, ibid, 

Neyle(Dr. Richard, bishop of Lichfield), . 
proceedings of the house of commons 
against, i. 340. 

Nicholas (Henry), a fanatic leader, i. 
122. note*. 

Nicolas, sir Harris, notice of his “ Pro- 
ceedings and Ordinances of the Privy 
Council of England,” i. 52. note. 

Nimeguen, treaty of, hasty signature of 
the, ii. 107. 

Nine, council of, i. 678. and note. 

Noailles (ambassador in England from 
Henry II. of France), his conduct 
secures the national independence, i. 
45. note. — unpopularity of queen 
Mary reported by, 103. — his account 
of her persecutions, 106. note. 

Noailles (marshal de), extract from his 
memoirs relating to Philip of Anjou, 

ii. 376. note. 

Nobility, pliant during the reign of 
Henry VIII., i. 46. — responsible for 
various illegal and sanguinary acts, 
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ibid. — of the north, repressed by 
Henry VIII. and the court of star- 
chamber, 5^.-^ "why inclined to the 
Re'formation, 68. — of England, be- 
come great under the Tudors, de- 
riving their estates from the sup- 
pressed monasteries, 78 — averse to 
the bill against the celibacy of priests, 
92. — and to the Reformaton, ibid. — 
such advanced into power under 
Mary, 103 censured, &c. for reli- 

gion under that queen, ibid, and 
note *. — combination of the catholic, 
for Mary Stuart, 131. 

Non-conformists, protestant, laws of Eli- 
zabeth respecting, i. ch. iv. 170—228. 

— summoned and suspended by arch- 
bishop Parker, 181 number of, in 

the clergy, 183. note. — deprived by 
archbishop Whitgift, 198. and note. 

— increased under Elizabeth, 225. — 
remarks on acts against, ii. 48. — 
avail themselves of the toleration held 
out by James II , 237. 

Non-jurors, schism of the, its beginning, 
ii. 272. — send forth numerous libel- 
lous pamphlets, 308. 

Non-resistance preached by the clergy, 
and enforced in the Homilies, i. 415. 
and note. 

Norfolk (Thomas Howard, duke of), his 
letter to Wolsey on the grant of 1525, 
i. 18. note. — letter of the council 

to, during the rebellion, 28. note 

combines with the catholic peers 
against Cecil, 128. note§. 

Norfolk (John, lord Howard, duke of), 
confidential minister of Henry VIII., 
ruined by the influence of the two 
Seymours ; execution prevented by 
the death of Henry, i. 30. — con- 
tinued in prison during Edward’s 
reign, and is restored under Mary, 
ibid. — prevails on Henry VIII. to 
prohibit the English Scriptures, 83. 
note. — a supporter of the popish 
party, 84. — in prison at the death of 
Henry VIII., ibid. — proposed union 
of, with Mary Stuart, 133. — charac- 
ter, treason, and trial of, ibid. 

Norfolk, county of, assists to place Mafy 
on the throne, and suffers greatly from 
persecution, i. 103. and notef. — par- 
liamentary inquiry into the returns 
for, 274. 

Norman families, great number of, settle 
in Scotland, and become the founders 
of its aristocraicy, ii. 466. 

North of England, slow progress of the 
Reformation ki, i. 92. — council of 


the, its institution and power, 461 

act for abolishing, 518. and note. 

North (chief justice), proclamation 
drawn up by, against petitions, ii. 138. 

North and Rich (sheriffs), illegally put 
into office, ii. 155. 

Northampton (Henry Howard, earl of), 
declines to forward the merchants’ 
petitions against Spain, i. 314. 

Northampton, payment of ship-money 
complained of in, i. 504. note || . 

Northumberland (Algernon Percy, earl 
of)» his connexion with the gunpowder 
conspiracy, i. 405. note. — and others, 
take measures against a standing 
army, ii. 78. 

Norton (Mr.), his defence of the bill 
against non-resident burgesses, i. 266. 

Nottingham (Daniel Finch, earl of), 
holds offices of trust under William 
HI., ii. 276. — unites with the whigs 
against the treaty of peace, 412. 

Nowell (Alexander), parliamentary in- 
quiry into his election, i. 274. 

Noy (William), discovers an early tax 
imposed for shipping, i. 430. 

“ Nuisance,” introduction of this word 
into the Irish bill, ii. 226. note. 

Oath, called ex officio^ in the high com- 
mission court, i. 201. — attacked in 
the house of commons, 242. — ad- 
ministered to papists under James I,, 
406. — to the clergy, 1640, .533, — 
of abjfuration, ii. 358. 

October club, generally Jacobites, ii. 
386. 

(Ecolampadius (John), his doctrines on 
the Lord’s supper, i. 90. ' 

Offices, new, created at unreasonable 
salaries, as bribes to members of par- 
liament, ii. 353. • 

Officers of the crown, undue power 
exerted by, i. 3. 

O’Neil, attainted in the parliament of 
1569, and his land forfeited to the 
crown, ii. 539. 

Onslow (speaker), his assertion of the 
property of the subject, i. 278. 

Opposition to the court of Charles II., 
ii. 28. 

O’Quigley (Patrick), his case compared 
with Ashton’s, ii. 324. 

Orange (William Prince of), declares 
against the plan of restrictions, ii. 
135. — remarks on his conduct be- 
fore the Revolution, 231. — derived 
great benefit from the rebellion of 

Monmouth, 233 overtures of the 

malcontents to, 235. — receives assur- 
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ances of attachment from men of 
rank in England, 246. — invitation 
to him, ibid, and note. — his de- 
sign of forming an alliance against 
Louis XIV., 250. — requested to take 
the administration of the government 
of England upon himself, 258. — 
vote of the convention, declaring him 
and the princess of Orange king and 
queen oiQ^ngland, 262. 

Ordinance, a severe one of Cromwell, 

11. 13. 

Ordinance, self-denying, judiciously 
conceived, i. 599. and notes. 

Origin of the present regular army, ii. 

12 . 

Orkney (countess of), receives large 
grants from William III., ii. 305. 

Orleans (duchess of, sister of Charles 
II.), her famous journey to Dover, ii. 
82. 

Orleans (duke of), favours the pre- 
tender, ii. 404. note. 

Ormond (duke of), engaged in the in- 
terests of the pretender, ii. 386. and 
note-f. — his unpopularity with the 
Irish catholics, .558. 

Ormond (James Butler, marquis of), 
sent to England by Charles II., i. 
693. 

Orrery (Roger Boyle, earl of), a ca- 
tholic, ii. 85. 

Overhury (sir Thomas), his murder, i. 
3.51. — examination of, 352. note. 

Oxford (university of), measure adopted 
to procure its judgment in favour of 
Henry the Eighth’s divorce, i. 67. — 
attached to popery, 183. and twte. — 
proceedings on doctrine of non-re- 
sistance, 4 15. — decree of the, against 
pernicious books, ii. 163. — opposes 
the measures of Janies If., 24©. — 

* tainted with Jacobite prejudices, 413. 
and note. 

Oxford, short parliament held at, in 
March, 1681, ii. 143. 

Oxford (John de Vere, earl of), fined 
for his retainers, i. 15. — censured by 
queen Mary’s council for his religion, 
104. note. 

Oxford (Robert Harley, earl of), sends 
abbc Gaultier to marshal Berwick to 
treat of the Restoration, ii. 384, — 
promises to sen^a plan for carrying 
it into effect, 385. — account of pam- 
phlets written on his side, 386. note. 
— hated by both parties, 393. — im- 
peached of high treason, 395. — com- 
mitted to the Tower, 396. — impeach- 
ment agains#him abandoned, ibid, and 


note, — his speech when the articles 
were brought up, 397. 

Paget (William, first lord), his remark 
on the doubtful state of religion in 
England, i. 93. note. — advises the 
sending for German troops to quell 
commotions, ibid. — his lands in- 
creased by the bishopric of Lichfield, 
94. 

Palatinate, negotiation of Charles I. for 
its restoration, i. 432. 

Palatine jurisdiction of some counties 
under the Plantagenets, i. 7. 

Pale, old English of the, ill disposed to 
embrace the reformed religion in Ire- 
land, ii. 533. — deputation sent from 
Ireland to England, in the name of 
all the subjects of the, 535. — dele- 
gates from, committed to the Tower, 
536. and note. 

Palgrave (sir Francis), notice of his 
“ Essay upon the Original Authority 
of the King’s Council,” i. 52. note. 

Pamphlets, account of some in the reign 
of Charles and James II., ii. 334. 
note. — and political tracts, their cha- 
racter and influence on the public 
mind at the commencement of the 
last century, ii. 460. 

Panzani, a priest, ambassador to Charles 

1., i. 478 his report to the pope of 

papists in England, 487. note. 

Papists proceeded against for hearing 
mass, i. 113. — tracts and papers to 
recall the people of England to their 
faith, 115. and note. 

Papists of England, the emperor Ferdi- 
nand’s intercession for, i. 118. — sub- 
sequent persecution of, 119 — 122. and 
notes. — attended the English church, 
120. — combinations of, under Eliza- 
beth, 132. — more rigorously treated, 
and emigration of, 140. note. — their 
strength and encouragement under 
Elizabeth, 143. — emissaries from 
abroad, numbers and traitorous pur- 
poses of, 144. — executed for their 
religion under Elizabeth, 145. — 
concealment of their treacherous 
purposes, 148. — lord Burleigh’s pro- 
visions against, in the oath of su- 
premacy, 151, 152, — his opinion that 
they were not reduced by persecu- 
tion, but severity against, productive 
of hypocrites, ibid. — petition against 
the banishment of priests, 154. — 
heavy penalties on, 155. and note, — 
the queen’s death contemplated by, 
ibid, — become disaffected tp Eliza- 
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beth, ibid, note. — excellent condnct 
at tlie Spanub inirasion, 156. note, 
162. depressed state of, ibid , — 
continued persecution of, between 
1598 and 1603, 162. and note. 
statute restricting their residence, 
executed for safety of the 
government, and not their religion, 
163 — their simple^ belief construed 
into treason, ibid. — the nature of their 
reason considered, 164. note. — pro- 
portion of, in England, under Eliza^ 
beth, 176. note. — excluded from the 
house of commons, 199. — treatment 
of, under James I., 404—413. and 
notes. — state and indulgence of, under 
Charles I., 414. and note, 478. — in- 
^ dined to support the king, 479. and 
* note. — report of, in England, by 
Panzani, 487. note. — contributions 
raised by the gentry, 503. 

Parker (Matthew), made archbishop of 
Canterbury, i. 110. ?iote. — his liberal 
treatment of bishop Tunstall, 118. 
note. — his consecration admitted, 
ibid, note, — his sentence against lady 
Grey, 128. — his advice against Mary 
queen of Scots, 139. — speech of, 
against the papists, 141. — defends 
the church liturgy and ceremonies, 
175. 177. 180, 185. and note. — Eli- 
zabeth’s coarse treatment of his wife, 
174. note*. — his order for the dis- 
cipline of the clergy, 179. liote. — 
summons non-conformists, 180, — 
orders certificates of the clergy, 182. 
note. — discussion of church autho- 
rity with Mr. Wentworth, 191. — 
prosecutes the puritans, 192. — sup- 
presses their “prophesy ings,” 196. — 
defends the title of bishops, 223. 
note *. 

Parker (Samuel, bishop of Oxford), ac- 
count of his History of his Own Time, 
ii. 87. note. 

Parliament, the present constitution of, 
recognised in the reign of Edward 
II., i. 3. — of Henry VII. secure the 
crown to his posterity, 8. — anxious 
for his union with Elizabeth of York, 
9. — power of the privy council over 
the members of, 63. — |ijtruggle8 of, 
against the crown, 65 . — i *4^1aint of 
the house of commons agih "fisher, 
64. — divorce of Henry fULlitought 
before the houses of, 65.-^8^res8es 
of, moved for Henry VUI. to neceive 
back queen Catherine, 67.— Influence 
of 'the crown over, 263. statutes 
for holding, 515. and note.— nnormous 


extension of its privileges, 559. ^d 
note*.— ffew acts postioe, humanity, 
^nerosi^, dt of wisdom from, mani- 
fested by,|irom their quarrel with the 
king to their expulsion, 571. — defi- 
cient in military force, 573. — offers 
terms of peace to Charles I. at New- 
castle, 604.— deficient in political cou- 
rage, 624. — eleven members charged 
with treason, 625. — dura|ion of, pro- 
posed, 629.— ^has no means to with- 
stand the power of Cromwell, 654. — 
is strongly attached to the established 
church, 659 new one called de- 

cidedly royalist, ii 22. — its impla- 
cable resentment against the sectaries, 
43. — session of, held at Oxford in 
1665, 48. — tendency of Ibng sessions 
to form opposition in, 53. — supplies 
granted by, only to be expended for 
specific objects, 54. — strenuous op- 
position made by, to Charles II. and 
the duke of York, 84. — convention 
dissolved, 286 — its spirit of inquiry 
after the Revolution, 306. — annual 
assembly of, rendered necessary, 312. 
— its members influenced by bribes, 
352. — its rights out of danger since 
the Revolution, 354. — influence over 
It by places and pensions, 427. — its 
practice to repress disorderly beha- 
viour, 429. — assumed the power of 
incapacitation, 430. — debatt‘s in, ac- 
count of their first publication, 461. 
— their great importance, 462. — seat 
in, necessary qualification for, 465. 

Parliament of 1685, remarks on its be- 
haviour, ii. 215. 

Parliament (convention), accused of 
abandoning public liberty at the Re- 
storation, L 710. — pass several bills 
of*importance, li. 2. 

Parliament (long), called back by the 
council of officers, i. 616. — expelled 
again, ibid. — of seventeen years’ du- 
ration dissolved, ii. 126. and notef. — 
long prorogation of, 137. 

Parliaments, probable effect of Wolscy’s 
measures for raising supplies without 
their intervention, i. 20. — bill for 
triennial, ii. 311. — for septennial, 
398. 

Parliament of Scotland, its model nearly 
the same as that olthe Anglo-Norman 
sovereigns, ii. 466. — its mode of con- 
vocation, 467. —law enacted by James 
I. relating to, 468. — royal boroughs 
in the fifteenth century, 469. — its 
legislative authority higher than that 
of England, 472. — siitomoned at his 



INDEX. 


(ioa 


succession by James 1 1., acknowledges 
the king’s absolute power, 491. 

Parliament of Ireland, similar to an 
English one, U- r>16. — its constitu- 
tion, .543. — meet in *1634; its desire 
to insist on the confirmation of the 
graces, 546. — opposition in the, to 
the crown, 561 — in 1661, only one 
catholic returned to, 562. 

Parliament of the new protestant nation 
of Ireland always wing, ii. 565. 

Parliamentary party (old), assemble to 
fake measures against a standing 
army, ii. 78. 

Parliamentary privilege, observations 
respecting, ii. 449. note. 

Parry ( Dr. William), executed for a plot 
against Elizabeth, i. 155. — account 
of him, ibid. note. 

Parry (Dr.), committal and expulsion 
of, by parliament, i. 273. 

Parry ('riiomas). his letter concerning 
the papists under James 1., i. 404. 
note. 

Parhons (sir William), and sir John 
Borlase (lords justices), succeed lord 
Strafford in the government of Ire- 
land, ii. 551, 

Partition treaty, earl of Portland and 
lord Somers the only ministers proved 
to be concerned in the, ii. 350. 

Party (moderate), endeavour to bring 
about a pacification with Charles, i. 
571. — negotiation with the king, 
broken oft' by the action at Br<*nt- 
ford, 573. — three peers of the, go 
over to the king, 577. 

Passive ohedjence (doctrine of), passed 
from the Homilies into the statutes, 

, ii. 28. — remarks on the doctrine of, 
159. 

PitUl l\. (pope), his arrogant reply to 
the mes.sage of Kli/abetli, i. 109. and 
note. 1 1 4. 

Paulet (sir Ainias), his honourable and 
humane conduct to Mary Stuart, i. 
159. jioicj. 

Peacham (Rev. ), prosecution of, 

for a libellous sermon, i. 342. 

Pearce (Dr. Zachary, bi.shop of Roches- 
ter), bis right to a seat in iiarliarnent 
after resigning his see, i. 73. notef. 

Peasanti 7 of England under the Plan- 
tagenets, i. 5. 

Peers of England, under the Plantage- 
nets, a small body, i. 5 their pri- 

vileges not considerable, ibid. — dis* 
ordered state of, under Henry VI. and 
Edward IV., 1(^ — authority and in- 
fluence of abbots, &c. in the house of, 
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'70. — freedom of the, from the oath 
of supremacy, 116. — their interfer- 
ence with elections opposed, '267. — 
proceedings of James I. against, for 
conduct in parliament, 368. and note. 
— not of the council could not sit in 
the star-chamber, 448. note. 

Peerage of England, prcrtiably supported 
the commons against the crown, i. 
54. 

Peerages, several conferred on old Ijrish 
families, ii. 524. 

Peerage bill, particulars of the, ii. 400. 

Pelhams (the), resign their offices, and 
oblige George II. to give up lord 
Granville, ii. 458. 

Pemberton (sir Francis, chief justice), 
unfair in all trials relating to popery, 
ii. 124. — his conduct on the trial of 
lord Russell, 154. 

Pembroke (William Herbert, earl of), 
peers’ proxies held by, i. 378. note. 

Pembroke (Philip Herbert, earl of), 
bits in the house of commons, i. 
6.52. 

Penal statutes, power of the crown to 
dispense with, ii. 89. — severity of 

the, 91 Uews enforced against some 

unfortunate priests, 140. against 
catholics in Ireland, 560. 

Penruddocit enters Salisbury, and seizes 
the judge and sheriff, i. 668. and 
note. 

Penry (John, Martin Mar-prelate), 
tried and executed for libels against 
queen Elizabeth, &c., i. 205. and 
note. 2.32. 

Pensioners, during the pleasure of the 
crown, excluded from the commons, 
ii. 357. 

Pep>s (Samuel), his Dn/n/, cited con- 
cerning Lent, i. 398. note. — extract 
from, concerning money expended by 
Charles 11., ii. 57. note. 

Permanent military force, national re- 
pugnance to, ii. 421. — its number 
during the administration of sir Ro- 
bert Walpole, 422. (Sec Army, and 
Standing Army.) 

Perrot (sir John), his justice in the 
govcrnnie of Ireland, ii. 532. — falls 
a sacrifiv to court intrigue, ibid. 

Persecution, religious, greater under 
(’hurles II. than during the common- 
wealth, ii. 52. 

Persons (father), his book on the suc- 
cession to the English crown, i. 285. 
note. — his Leicester's Commonwealth^ 
ibid. 

Petition of Right, 'its nature and pro- 

R 
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cecdings in, i. 316 — 389 . and notes, 
421. 

Petition and Advice, particulars of the, 

i. 676 impowera Cromwell to ap- 

point a successor, 683. 

Petitions, law relating to, ii. 26. — for 
the meeting of parliament checked by 
a proclamation of Charles 11 . , drawn 
up by chief justice North, 138. — in- 
terfering with the prerogative repug- 
nant to the ancient principles of our 
monarchy, 139. 

Petre (father), with a few catholics, 
take.s the management of aflairs un- 
der James II., li. 230. and notef. — 
James II.’s intention of conferring 
the archbishopric of York on, 241. 
and note. 

Petty (sir William), his account of the 
lands forfeited and restored in Ireland, 

ii. 557. note. 

Philip II. (king of Spain), his tempta- 
tion to the Knglish to dethrone Eli- 
zabeth, i. 286. twie. 

Philopater (Andreas Persons), his ac- 
count of tile confederacy against Cecil, 
i. 128. note. — justifies depo.sing a he- 
retic sovereign, 147. note. 

Pickering ( lord-keeper), his message to 
the house of commons, i. 259. 

Pierpoint (Henry, lord), hopes to settle 
the nation ^under Hichard < VomHcII, 

i. 681. — bis aversion to the recall of 
Charles II., 706. 

Pitt (William, earl of Chatham), the 
inconsisttMicy of his political conduct, 

ii, 459. 

Pius lV.#(pope), his embassy to Eliza- 
beth, i. 114. — moderation of his go- 
vernment, tOui. — falsely accused of 
sanctioning the murder of Elizabeth, 
1 15. note^. 

Pius V. (pope), his bull deposing Eli- 
zabeth, i. 32. — most injurious to its 
own party, 137 — hi.s bull explained 
by Cregory XIII., H7. 

Place bill of 1743, ii. 427. and note. 

Plague in 1665, ii. 73. 

Plan for setting aside Mary, princess 
of Orauge, at the period of the Revo- 
lution, ii. 283, and note. 

Plantagenets, state of the kingdom un- 
der the, i. 4 — 8. — privileges of the 
nation under the, 4, — violence used 
by their officers of the crown, 5. — 
inconsiderable privileges of the peers, 
gentry, and yeomanry, ibid. — their 
courts of law, 7. —constitution of 
England under the, 283 , 520, — con- 


duct of, with re^rd to the govern- 
ment of Ireland, ii. 521. 

Plays and interludes, satirising the 
clergy, i. 85. — suppression of plays 
reflecting on the conduct of the king, 

i. 369. note. 

Pleadings, their nature and process 
explained, i. 6. note. 

Plunket (titular archbishop of Dublin), 
executed, ii. 148. and notef. — sacri- 
ficed to the wicked policy of the court, 
ibid. 

Pluralities, the greatest abuse of the 
church, i. 210. and note — bill for re- 
straining, 211. 

Pole (cardinal Reginald), actively em- 
ployed by the pc>pc in fomenting re- 
bellion in F^ngUnd, i. 29. and note . — 
procures the j)ope’8 confirmation of 
grants of abbey lands, 104. — con- 
spiracy of his nephew against queen 
Elizabeth, 115. and no(e§. 

Polity of England at the accession of 
Henry VII., i. 2. 

Political writings, their influence, ii. 
460. 

Poor, the, erroneously supposed to have 
been maiiilained by the alms of mo- 
nastene.H, i. 80. — statutes for their 
provision, ihid and note. 

Pope, his authority in England, how 
taken auay, i. 64 — 68. - his rigid of 
deposing so\ereigns, 147. 

Popery preferred by the higher ranks 
in England, i. 103. — becomes dis- 
liked under queen Mary, 105. 

Popish plot, great national delusion of 
the, ii. 119. , 

Popular party, in the reign of Charles 

II, its connexion with France, ii. 
99. 

Population, state of, under the Planla- 
geuets, i. 8. and note. 

Portland (William Rentinck, eail of), 
receives large grants from William 

III , ii. 30.5. 

Pound (Mr.), sentenced by the star- 
chamber, 1 . 452. note. 

Power, despotic, no statutes so effectual 
against, as the vigilance of the people, 

ii. 459. 

Poyning’s Law, or Statute of Drogheda, 
provisions of, ii 522. — its mo.st mo- 
mentous article, 523, — bill for sus- 
pending, 533. — attempts to procure 
its repeal, 566. 

Predestination, canon law against, under 

Edward VI., i. 101. note dispute 

on, 400 — 402. and^otetf. 
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Prerogative, confined nature of the royal, 

i. 2. — strengthened by Henry VII., 

10 — undue assumption of, on the 
dissolution of parliament, by Charles 
I., 413. — of a catholic king, act for 
limiting the, ii. 132. — of the kings 
of England in granting dispensations, 
225. 

Prejudices against the house of Hanover, 

ii. 416. 

Presbyterians, their attempt to set up 
a government of their own, i. 207. 

— erroneous use of Scripture by, 
215. — consider the treaty of Ne\\- 
port as a proper ba.sis for the settle- 
ment of the kingdom, 71 1. — deceived 
by the king, ii. ,33. — remarks on 
Charles 11. ’s conduct to, 42. — im- 
plore his dispensation for their non- 
conformity, 44. 

Presb} terian j)arty, supported by the city 
of London, i. 619. — regain their as- 
cendancy, 034. — ministry solicit a 
revision of the liturg), ii. IM. — clergy 
of Scotland, their po\\er and attempts 
at independence, 475. — restrained by 
Janies VI., 179. — intermeddle again 
iCith public atfairs, 480. — church, its 
obstinacy, 498, 

Presbyterian discipline of the Scottish 
church restored, ii. 483. 

Presence, the real, zeal of Henry VI If. 
in defending, i. 81 — principal theo- 
ries concerning tlic, 89— 92, and notes. 

— only two doctrines in reality, 91. 
note. — believed in England in the 
seventeenth century, 481. and note. 

Press, liber^ of the, li. 330, 331. note. 

Pretender (James Stuart, the), acknow'- 
ledged king of Knglaml hy France, 
and attainted of high treason hy par- 
'liament, ii. ,3.58.. — lias friends in the 
tory government, 380. and note. — 
lands in Scotland, and meets with 
great success, 394. — invade.s England, 
395. — the king of Sweden leagues 
with, for his restoration, 403. and 
7iate. — becomes master of Scotland, 
and advances to the centre of Eng- 
land, 41.5. — rebellion of 1745 con- 
clusive against the ptissibility of his 
restoration, \bid. and note. — deserted 
by own party, 417. — insulted by 
France, 418. 

Priests, antiquity and evils of their celi- 
bacy, i. 91. nctef. — catholic, resigned 
or deprived under Elizabeth, 111. — 
pensions granted to, ibid, note f. — 
Romish, persAution for harbouring 
and supporting, 120. — the most es- 
• R R 


sential part of the Romish ritual, 121, 
—secret travels and deceitful labours 
of, ibid. — unite with sectarians, 122. 

— ordered to depart from England, 
unless they acknowledge the queen’s 
allegiance, 166. 

Priests and, Jesuits, intrigues of, agaimst 
Elizabeth, i. 137. — statute against, 
ibid. 

Priests (popish seminary), executed 
under Elizabeth, i. 145. — lord Bur- 
leigh’s justification of their persecu- 
tion, l4k — ordered to quit the king- 
dom, 152. 

Priests (llomish), in Ireland, engage in 
a conspiracy with the court of Spain, 
ii. 536. — ordered to quit Ireland by 
proclamalitm, 537. 

P|kice of Wales (son of James II.), 
^spicions attending the birth of, iin- 
foiuuleil, ii. 246. and note. 

Principles of toleration fully established, 
ii. 41.3. 

Printing, bill lor the regulation of, ii. 
167. 

Printing and bookselling regulated by 
proclamations, i. 238. and notes. 

Priors, pensions given to, on their sup- 
])ression, i. 73. note. 

Pri.soners of war made amenable to the 
laws of Knglarnl, i. 160. 

Privilege, breach of, inenjjhers of parlia- 
ment corinnilted for, ii. 429. — punish- 
ment of, extended to strangers, 430. 

— never so frequent as in the reign 
of William III., 432. 

Privilege of parliament, discussed, ii. 
189. — not controllable hy courts of 
law, 437.-— important, the power of 
committing all wlio disobey its orders 
to attend as witnesses, 439. — danger 
of stretching too far, 446. and note . — 
uncontrollaiile, draws with it unlimited 
power of punishment, 470. and note. 

Privy council, illegal jurisdiction exer- 
cised by the, i. 45. — the principal 
grievance under the ^I'lidors, ibid. — 
its probable connexion with the court 
of star-chamber, 51 — authority of 
the, over parliament, ibid. — illegal 
cornniitments of the, under Elizabeth, 
234. — power of its proclamations 
considered, 236. — all matters of state 
formerly resolved in, 348. 7/ote. — its 
power of imprisoning, 383. and note. 
— commission for enabling it to inter- 
fere with courts of justice, 428. note*, 

— without power to tax the realm, 
439.— of Ireland, filled with catholics 
by James II., ii. 558. 

2 
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Privy-seal, letter of^ for borrowing mo- 
ney, 1 . 244. and notes, 381. 
Proceedings against Shaftesbury and 
College, ii. 14.5. and note. 

Proclamation of Henry VII., controlling 
the subject’s right of doing all things 
not unlawful, i. 0. — of the sovereign 
in council, authority attached to, 236, 
unwarranted power of some of those 
under Elizabeth, 236 — 2.38.— of mar- 
tial law against libels, &c., 241. — of 
Jaincb I, for conformity, 297. — for 
summoning his first parliament, 298. — 
house of commons, complaint against, 
320. — debate of judges, &c. on, 33.'5. 
— ilh*gality of, ihid. and note . — issued 
under (Miarles I., 443. 

Projects of lord William Ru.sseil and 
colonel Sidney, ii. 152. 

Prophesyings, religious excreise.s 
called, i. 190. — supjiressioii of, 197. 
— tohu ated by some prelates, ihui 

Propositions (the nineteen), olfered 
to ('harles I. at Vork, i. 5.50. and 
note. 

Protestants, origin of the name, i. 9.5. 
note. — number of, executed under 
queen Mar>, H)0. note. ■ increased 
by her pi rseeutiou, ihul. — never aji- 
proved of religious persecution, 122. 
tuUe. — faith, league of the catholic 
pnnce.s agi^st the, l.'hh note. — origin 
of the differences between, 170. — 
emigration of, to Germany, 171. — 
dislike of, to the English liturgy and 
ceremonies, 172 — 17.5. and note. — 
proportion of, in England under Eli- 
zabeth, J 7.5. note. — favour .\rabella 
Stuart's claim on the crown, 287. 
note — dissenters, bill to relieve, lost 
off the table of the house of com- 
inoms, ii. 335. — succession in danger, 
384. note.s. — church established by 
Elizabeth in Ireland, 527. — many of 
the wealthier families conform to the, 
503. 

Protestantism, dissoluiion of the monas- 
teries essential to its establishment, 
i. 74 — sli'cngtliened by the distribu- 
tion of thv'ir revenues, &e., 79. — slow 
progress of, in the north of England, 
92. " 

Protestation of the house of commons 
against adjournmeut in 1021, i. 307. 

Pryune (Wdliaiu), prosecution of, by 
the star-chamber, i. 456. 

Pulteney (Mr.), his remark on the 
standing lU-iny, ii. 423. 

Purgatory doctrine of), abolished by 
the reformers, i. 87. 


Puritans address Elizabeth against the 
queen of Scots, i. 138. — laws of Eli- 
zabeth respecting, i. chap. iv. 170 — 
228. — rapid increase of, under Eliza- 
beth, 1 7 8. — begin to form conventicles, 
181. — advised not to separate, ibid, 
note. — first instance of their prose- 
cution, 182. — supporters and opposers 
of, in the church and state, ibid . — 
their opposition to civil authority in 
the church, 185. — not all opposed to 
the royal supremacy, 186. and note. 

— predominance of, under Elizabeth, 
187. and note. — prosecuted by the 
prelates, 191. partly supported by 
the privy council. 194.— tolerated to 
preserve the protestant religion, 190. 

— deprived by arclihisliop Wiiitgift, 
199. and note. — lord Burleigh favour- 
able to, 2()1. — libels published by, 
205. and note<i. — their church govern- 
ment set up, 207. — dangerous extent 
of their doctrine'-, 208. — their senti- 
ments on civil government, d>id . — 
severe statute against, 213. — state 
of their controveisy with the church 
under F^lizdheth, 214, tiote . — object 
to the title of bishops, 223, note. — 
Eli/aheth's reported offer to, 220. note. 

— eivii lihiTty pre.served h\ the, 230. 

— their e,\peetations on the aceession 
of James I., 297. note. — suiiiinoned to 
a conference at Hampton (’uurt, ddd. 

— alarmi'd at the king’s proceedings, 
30.3. — ministers of the, deprived by 
archbishop Bancroft, .394. and note. 

— character of the, .395. — difference 
with the Sabbatarians, 390. — doc- 
trinal puritans, .397. and note. 

Purveyance, abuses of, i. .304. — taken 
avv.iy, 518.— proceedings of parlia- 
ment against, i/nJ. 303. ; li. 11. '* 

Pyrenees, treaty of the, i. 090. 

Quartering of soldiers (compulsory), 
treason of, i. 520. 

Balelgh (sir Walter), instances of his 
flattery of monarchy, i. 277. and note, 

— his execution, character, and pro- 
bable guilt considered, 35.3, 354. and 
notes. — his first success in the Mun- 
ster colonies, ii. 540. 

Ranke’s “ History of the Popes,” notice 
of, i. 119. tiote. 

Reading, a Romish attorney, trial of, 
ii. 123. 

Real presence denied in the articles of 
the church of EngMud, i. 91 — the 
term not found in the writers of the 
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16th a^e, except in the sense of “cor- 
poral,” i. 481. note. 

Rebellion (northern), excited by the 
harsh innovations of Henry VIII.; 
appeased by conciliatory measures, 
but made a pretext for several exe- 
cutions of persons of rank, i. 28. — 
in Ireland, in 1641, ii. 543. 551. — 
success of the insurgents in the, 552. 

— of 1 690, forfeitures on account of 
the, 560. 

Recovery (common), for cutting off the 
entail of estates, its origin and esta- 
blishment, i. 13. 

Recusancy, persecutions for, under Eli- 
zaheth, i. 118, ~ he.avy penalties on, 
under Elizabeth, 144. — annual fines 
paid for, 154. notef. 

Recusants, severity against, producti\e 
of hypocrites, i. l.Vb— annual fines 
paid by, 154. «o/ef. —statute restrain- 
ing their residence, 163. — penalties 
upon, under James I., 405. no(t\ 406, 
7iote. 

Reed (alderman Richard), his treat- 
mmit for refusing to eontrlhute to the 
heiievoUmee in 1.515, i. ‘Jl, 

Reeves (John), his History of English 
l.av', character of, i. 13. note. 

Reformation of the ehureh gradually 
prepared and effected, i. 57. - dis- 
position of the jieople for a, 6H. — 
uncertain advance of the, after the 
separation from Rome, and dissolu- 
' tion of monasteries, 80. — .spread of, 
in England. 81. — promoted trans- 

lating the ISerijitures, 82. — principal 
inriovatior)s of tlie, in (he clmreli of 
England, 82—92, — chiefl) in towns 
and eastern counties of England, 92. 

— (lerinan troop.s brought over at 
Hu* tinu* of, 93, vote. — measures of, 
under Edward VI,, too zealously con- 
ducted, 94. — toleration not considered 
jiraetieable in the, 95. — in (Germany, 
caused hy vices of tlie superior eccie- 
sia.sties,99. — its actual progress under 
Edward VI,, 103. 

lieformntio Legum Erclesiaaticmn., ac- 
count of the comiiilation and canons 
of, i. 101, note . — extract from, 102. 
iu)te. 

Reformers, their predilection for satirical 
libels, i. 205. — for the Mosaic polity, 
20S. note*. —oC Scotland, their ex- 
treme moderation, ii. 476, and note. 

Refugees, popisli, their exertions against 
Elizabeth, i. 137. 144. 

Regalities of Scotland, their power, ii. 
472. 


Regicides, execution of the, ii. 6. — 
some saved from capital punishment, 
23. 

Religion, reformation of, gradually pre- 
pared and effected, i. 57. — state of, 
in England, at the beginning of the 
sixteenth century. 58. — different re- 
straints of governments on, 94. — 
Roman catholic, abolished in Scot- 
land, ii. 474. 

Religious toleration, ii. 333. — infringe- 
ment of. 410. 

Remonstrance on the state of the king- 
dom under (’harles I., ii, 551. and 
notes. 

Republican parly, first decisive proof of 
a, i. 638. — composed of two parties, 
levellers and analiaplist.s, 658.- - go- 
vernment b\, ill suited to the English 
in 1659, 692. — no, in the reign of 
William 111., ii. 284. 

Rereshy (sir John), hi.s conversation 
with lord Halifax, ii. 142 and no/ej. 

Re.stitution of crown and church lands, 
ii. 7. 

Restoration of Charles II., remarks on 
the unconditional, i. 710, — popular 
joy at the, ii. 1. ~ chiefly owing to 
the Presbyterians, 22. 

Revenue, seltlenient of tlie, ii. 278 

statement of the, by Ralph, 279. vote. 

— uirpliis, in Ireland, dispute betw een 
the eonimons and the government 
eoneerning its appropriation, 56.8. 

Revolution in 1 688, its true ba.sis, ii. 228. 

— its justice and nei'cssiry*, 242. — 
argument against it, 247. — favour- 
able circumstances attending the, 252. 

— salutary eon.sequeiioes resultiug 
from the, 255. — its great advantage, 
2,>7. — Its temperate ueeomjilishment, 
271. — in Scotland, and establishment 
of presbytery, 492. 

Reynolds (Hr.), at the Hampton ('oiirt 
conferenee, i 297. note. 

Richard II., statute of, re.straining the 
papal authority, i. 64. — supply raised 
und(*r, 438. — his invasion of Ireland, 
ii. 519. 

Richard HI., tirst passed the statute of 
fines, i. 1 1 . 

Richelieu(cardii)al, Armauddu Plessis), 
Ins intrigue. s against Elugland, i, 433. 
wo/ef. 

Kichmond ((’harles Stuart, duke of), 
his marriage with Miss JStuart, ti. 
9.5. 

iliehmond Park extended, i. 429. 

Ridley (Nicholas, bishop of London) 
liberality of, to the princess Mary, i.’ 
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95 . — assist* in remodelling the En- 
polish church, 98. note. — firmness of, 
in the cause of lady Jane Grey, 100, 
—moderation in the measures of re- 
form, ibid. 

Right of the commons as to money bills, 
ii.91. 

Robbers and murderers deprived of the 
benefit of clergy, i. 58. 

Rochester (Laur. Hyde, lord), his dis- 
missal, ii. 229, 230. note*. — creates 
great alarm, 2.30. and note. 

Rockingham Forest increased, i. 429. 

Ilockisane (archbishop of Prague), his 
reply to cardinal Carjaval at the 
council of Basle, i. 192. note. 

Rock wood ( ), persecution of, for 

popery, i. 142. note. 

Roman catholic prelates of Scotland, 
including the regulars, allowed two 
thirds of their revenues, ii. 476. 

Romish priests’ address to the king, to 
send them out of the kingdom, ii. 
46. and note. — their policy, 86. — 
superstition, general abhorrence of 
the, 220. 

Root and branch party, i. 534. 

Ross (Thomas), executed for publishing 
at Oxford a blasphemous libel, ii. 
486. 

Royal families of Ireland (O’Neal, 
O’Connor, O’Brien, O’Malachlin, and 
Mac Murrough), protected by the 
English law, ii. 51.3. 

Royal power, its constitutional bound- 
aries well established, ii. 166. 

Royalists, decimation of the, by Crom- 
well, i. ^70. and note. — discontent of 
the, ii. 8, 9. note. 

Rump, the parliament commonly so 
called, i. 643. and note. — fanatical 
hatred of, to the king, ibid. 

Rupert (prince), Bristol taken by, i. 580. 
— and Newcastle defeated at Marston 
Moor, 588. — consequences of the 
same, ibid. 

Russell (admiral), engaged in intrigues, 
ii, 289. — his conduct at the battle of 
La Hogue, and quarrel wdth the board 
of admiralty, 290, — parliamentary 
inquiry into their dispute, 307. 

Russell (lord), sincerely patriotic in his 
clandestine intercourse with France, 
ii. 101. and note. — and the earl of 
Essex concert measures for a resist- 
ance to the government, 1 52. — they 
recede from the councils of Shaftes- 
bury, 154. — evidence on his trial not 
sufficient to justify his conviction, 
ibid, and note. 


Rye-house plot, ii, 119 and note, 

Ryswick (treaty of), particulars relating 
to, iL 300. 

Sabbatarians, origin and tenets of, i. 397. 
and note. 

Salisbury (countess of), her execution, 
causes of, i. 29. — not heard in her 
defence, ibid. note. 

Salisbury (Robert Cecil, earl of), ex- 
tenuates the wrongs imputed to Spain, 

i. 313. — his scheme for procuring an 
annual revenue from the commons, 
329. — his death and character, 332. 
and notes. — (William Cecil, earl of), 
his forest amerciament, 429. 

Sampson, the puritan, his remonstrance 
against the papists, i. 140. 

Sancroft (Thomas, archbishop of Can- 
terbury), his scheme of comprehen- 
sion, ii. 33. 5. 

Sandys(8ir Edwin), his commitment to 
the Tower, i. 363, 364. and note, 371. 

Savoy, conference at the, in 1.56 1, ii. 34. 

— animosity between the parties, 35. 

— conduct of the churchmen not 
justitiable, ibid, and vote. — only pro- 
ductive of a more exasperated dis- 
union, 36. — general remarks on, 
ibid. 

Sawyer (sir Robert), exi)elle(l from the 
house of commons, ii. 277. and nuics. 

Scarnbler (Kdnmntl, bishop of Norwich), 
his character, i. 224. 

Scandinavia, colonists from, settle on 
the coasts of Ireland, ii. 504. 

Scheme of comprehension and indul- 
gence, ii. 72 — observations on the, 
336. 

Schism in the constitutional party under, 
(.’harles I., 539. and notes. — of tlie 
non-jurors, ii. 339. • 

Schools (free), in Ireland, act passed in 
the reign of Elizabeth for erecting, 

ii. 537. note. 

Scotland, uncertain succession of the 
English crown in the royal family 
of, i. 123 — 160. — its claims not fa- 
voured, 127.— puritanical church go- 
vernment established in, 209.- union 
with England brought forward, 309 
— 311. and notes. — troubles com- 
menced in, 502. and notes. — privy 
council of, abolished, ii. 366. and 
notef. — its early state wholly Celtic 
before the twelfth century, 466. — its 
want of records, 467. — its wealth, 
473.. — character of its history from 
the Reformation, 45'4. — church of, still 
preserves the forms of the sixteenth 
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century, 475, 496. — establishment of 
episcopacy in, 480. — could not re- 
main indifferent during the civil 'war 
in England, 487. — crown of, tendered 
to William and Mary, 493.— episcopal 
and Presbyterian, chief controversy 
between, 495. — practice observed in 
summoning the national assembly of 
the, 496. note. — assemblies of the, 
judicious admixture, of laymen in, 
ibid, 

Scots, the, conduct of, to Charles I., i. 
613. and notes. — conclude a treaty 
with Charles, and invade England, 
633. 

Scots Presbyterians sincerely attached 
to king Charles, i. 622, 623. note. 

Scot and lot boroughs, very opposite 
species of franchise in, ii. 206. and 
note. 

Scripture, English translations of, pro- 
scribed, i. 83.— permitted to be read, 
and prohibited, ibid, and note. — eftect 
of their general use, ibid. 

Scroggs (chief justice), impeached for 
treason, ii. 144. 

Scudamore (lord), anecdote of, i 483. 
and note. 

Seal, great, lord keeper Littleton carries 
it to the king, i. ,')81. — new one or- 
dered to be made by the ])arliament, 
ibid. 

Seats in parliament, sale of, ii. 464. 

Secret corruption, ii. 427. — service- 
money dispo.sed of to corrupt the 
parliament, 3.V2. and note. 

Secret treaty of ] 670, anecdotes and par 

ticulars relating to, 80. and note 

differences between ('liarlesand Louis 
as to the mode of its execution, 82. 

Secret historical documents brought to 

, light by Maepherson and Dalryinple, 
ii. 287. 

Sectaries, persecution or toleration the 
only means of dealing with, i. 204. 

Scldeii (John), summoned before the 
star-chamber, i. 383. 

Septs of the north of Ireland, liberty 
enjoyed by, ii. 513 — of Munster and 
Leinster, their op])ression, ibid. — 
offers made by some for permission 
to live under the English law, 514. 

Serjeant of the house of commons, au- 
thority of the, i. 268 — 271. 

Session, court of, of Scotland, its origin 
and judicature, ii. 473. 

Settlement, act of, rights of the reigning 
monarch emanate from the parliament 
and people, ly the, ii. 256. — Black- 
stone’s view of, 344. note. 


Settlement of the revenue, ii. 9. 

Seymour (lord), of Sudely, courts the 
favour of the young king, Edward 
VL, i. 38 — entertains a hope of 
marrying princess Eli2abeth, ibid. — 
accused of treason, and not heard in 
his defence, ibid. — warrant for his 
execution signed by his brother, ibid. 

Seymour (William, marquis of Hert- 
ford), married to lady Arabella Stuart, 
i. 350. 

Seymour (sir Francis), refusal to pay 
ship-money, i. .'504. and 

Shaftesbury (Anthony, third earl of), 
declaration of indulgence projected 
by, ii. 88. — fall off, and his party, 
93. — bad principles of, 129. — des- 
perate counsels of, l.'ia. — committed 
to the Tt»wer wdth three other j.Veei s, 
by the lords, for calling in (picstion 
the legal continuance of parliament, 
after a prorogation of twelve months, 
444. 

Shaftesbury and ("ollege, impeachment 
of, ii. 146. and notes. 

Sliarp (James), archbish<ip of St. An- 
drew’s, an infamous apostate and per- 
S(.cutor, ii. 490. 

Shellield (sir llobert\ confined in the 
'Lower for his complaint against Wol- 
sey, i. 53. and note*. 

Shelley (.sir Richard), reluctantly per- 
mitted to enjoy his redigion, i. 141. 

Shepherd (Mr.), expelled the house of 
commons, i. 399. 

Sherfield ( ), recorder of Salisbury, 

star-chamber prosecution of, i. 484. 
note. 

Sherlock (Dr.), his work entitled Case 
of Resistance to the Supreme Poivers^ 
ii. 160. and note.' — his inconsistency, 
ii. 272. note. — a pamphlet, entitled 
A Second Letter to a Friend, attri- 
buted to him, 272. note. 

Ship-money, its origin and imposition, 
i. 430. — extended to the whole king- 
dom, 434 — trials conceming, 435. 
and 7u>lc.v. — case of Hampden, 436. 
and note. — the king’s proposal of 
resigning for a supply, .508. note ]. — 
declared illegal, 516. 

Shirley (sir Thomas), parliamentary 
proceedings on his arrest, i. 302. 

Shirley (Dr.), and sir John Fagg, case 
between, ii. 189. 

Shower, infamous address of the barris- 
ters of the Middle 'I’emple under the 
direction of, ii. 237. 

Shrewsbury, earl of, engaged in in- 
trigues, ii. 289. — his letter to king 
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Willmm after Fenwick’s accusation 
of him, ibidi and note. 

Shrewsbury (lady), fine and imprison- 
ment of, i. 351. 

Sibthorp ( ), his assertion of kingly 

power, !. 417. 

Si^ey (sir Philip), writes a remon- 
strance against Elizabeth’s match 
with the duke of Anjou, i. 232. 

Sidney (Algernon), receives pecuniary 
gratifications from France, ii. 103. — 
was a distressed man, 104. — his dis- 
like to the prince of Orange, ibid. — 
his conviction illegally obtained, 1.57. 
note. — observations on his character 
and conduct, ibid. 

Sidney (sir Henry), his representation 
to queen Elizabeth of the wretched 
condition of the Irish, ii. .5.30. and 
note. — his second government in Ire- 
land, excites resistance by an attempt 
to subvert the liberti(*s of the pale, 
5.34. — his disappointment at the \yant 
of firmness in (pieen Elizabeth, 5.35. 
note. — account of the protestant 
church in Ireland, 5.3G. note. 

Silenced preachers set at liberty, i. 102. 
wob'f. 

Six articles, law of, on the celibacy of 
priests, i. 92. 

SMnner (Thomas), case of, again.st the 
East India ( ’ompuny, ii. 180 — com- 
mitted by the commons for breach of 
privilege, 187. 

Smith (sir Thomas), his Treatise on 
the (^mmonwcalth of England ), cited 
concerning tlie star-chain her, i. 48 — 
Ills accoiyit of causes belonging to the 

, court of star-chamber, 5.3. his na- 
tunil son sent Muth a body of English 
to settle in Ireland, i. 540. 

Soap, chartered company for making, 
i. 4.30. 

Somers ( lord chancellor), puts the great 
seal to blank powers, il .310. and notes. 

Somers, Halifax, Wharton, Oxford, and 
Sunderland, kept out of administration 
by the dislike of queen Aime, ii. .372. 

Somerset (Edward Seymour), duke of, 
obtains a patent constituting him 
protector ; discovers a rival in his 
brother, lord Seymour ; signs his war- 
rant for execution, i. .38. — deprived 
of his authority, ibid. — accused of 
a conspiracy to murder some of the 
pidvy councillors, .39. — evidence not 
insufficient, ibid. — inclined to the lle- 
fonnation, and powerful in the coun- 
cil, 85 — bU destruction of churches 
to erect his palace, 04. — designed 


the demolition of Westminster Abbey, 
ibid, — his liberality to the princess 
Mary, 95. note. 

Somerset (Robert Car, earl of), his guilt 
of the murder of Overbury examined, 
L 351. 392. and no/e. 

Somerville, executed for a plot against 
Elizabetn, i. 15.5. 

Southampton (Thomas Wriothesley. 
earl of), his <;^tate in the New Forest 
seized, i. 429. — his opposition to the 
statute against non-conformists, 48. 

Southey (Robert), his assertion on per- 
secution and toleration in the church 
of England, i. 122 . notej. 

Sovereigns, their inviolability to cri- 
minal process examined, i. 159. — 
their power weakened by the dis- 
tinction of party, ii. 455. 

Spain, design of transferring England 
to the }oke of, i. 46. — dislike of tlie 
English to, under (jueen .Mary, 105. 
— king James’s partiality for, .31.3. 
and Mo/cv. — connexion with England 
under James I., .332. — his unhappy 
predilection for, 355. and «o/ef. — 
treat} of royal marriage with, 365. 
— policy of (’harles 1. v ith, 4-3.3. 

• and wo/es. — d' cline of the power of, 
after tiu treaty of the Pyrenees, ii. 74. 

Speaker of the honsi‘of eonnnous, jiower 
of, concerning bills, i. 26.3. note. 

Speech, freedoiuof, in parliament,!. 42.3. 

Speed tJohn), liis valuation of the siqi- 
pressed monasteries, i. 76. note, 

Spenser (Ivlmund), his Arronnf of Ire- 
land, li. 524. 7/o/e - the first three 

books of his Foirt/ (^nrruy ^Ahere 
written, 54(>. " 

Spies should be heard with suspicion in 
cases of treason, li. 327. 

Spire, protestation of, by the Liitherar 
princes against mass, i. 95 note*. 

Sports, declaration of, by Jaiiie.s 1., i. 
399. and note, 475 

Sprot, a notary, executed in Scotland for 
concealing letters, ii. 486. 

Stafford (William Howard, lord), con- 
victed of the popish plot, ii. 124. and 
?iot€ *. 

Standing army, without consent of par- 
liament, declared illegal, ii- 269. and 
7iot€. — national repugnance to its rise, 
423. 

Standish (Dr. ), denies the divine 

privileges of the clergy, i, 58. — cen- 
sured in the journal of Henry VIII., 
59. 7io1e*. 

St. Bartholomew (day <vf)» 2000 persons 
resign their preferments, ii. 38. 
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St. German’s (court of), preserve u 
secret connexion with GodolpKin and 
Marlborough, ii, 383. 

St. John (Oliver), declines to contri- 
bute to the benevolences, i. 342. — 
his statement of means for defence 
of the royal prerogative, 437. 

St. John’s College, Cambridge, non- 
conformists of, in 1565, i. 184. note. 

St. Paul’s Cathedral, proposed improve- 
ment of, i. 446. 

St. Phelipe, remarkable passage in his 
Memoirs, ii. 375. note. 

Star-chamber, court of, the same as the 
ancient Concilium Jicyis, or Ordina- 
riumy i. 49. and note. — account of the 
powers of, 50 augmented by car- 

dinal Wolsey, 52. — original limita- 
tion and judges of the, 53. and note. 

— causes within the cognizance of the, 
ihid. — its arbitrary and illegal powers, 
54. — not the court erected by Henry 
VIl., ibid, notej . — examination of 
papists in the, 120 — security of the, 
230. — • power of, 234. — instances of 
its extended authority, 349.— inform- 
ations in the, against London, 446. — 
jurisdiction of the, 447. — caution of, 
in cases of inheritance, 449. — otfcnccs 
belonging to, 450. — mode of process 
in the, 451. — punishments inflicted 
by the, ibid, and 7iote\. — fines and 
sentences of the, 453. — corrupt and 
p.irtial, 455 woA'.— -act for abolishing, 

516. and note attempt to r«"viYc 

the, li. 30. — report of coniinittee of 
the lords concerning the, 31. 

State, council of, consists of forty-one 
memliers, i. 653. — tests proposed to 
the, to which only nineteen subserihed, 
lb 1(1. 

Stationers, company of, power given to, 
over printers and booksellers, i. 23H. , 

Statute of th(' I5th of Edward li., re- ; 
cognising the existence of Uie pri sent | 
constitution of parli.inient, i. 3. — of 
1 1th Henry VII. protecting persons in ^ 
the king’s service, 9.— extraordinary, i 
giving to Henry VI 11, all monies 
paid by way of loan, &c 23. — similar I 
act releasing to him all monies he j 
had subsequently borrowed, ddd . — { 
11th Henry VIl. for payment of ar- 
rears of benevolences, 14. and note. — 
of fines enacted by Henry V (I , merely 
a transcript from one of Richard IIL, 

11. — object of this enactment, ibid . — 
of Edward I. de donis condittonaltbus, 

12. — revifed under Henry VIE, and 
their penalties enforced, 14, — of I*:! * 


Henry VIII. for amendment of es- 
cheats, 16. — ■ of llth Henry VII. 
giving power tp justices of the peace, 
ibid. — for the exclusion of princess 
Mary from the succession in 1534, 
34. — of Henry VII. concerning the 
court of star-chamber, 53, 54. and 
Mo/c.9 — -of Henry Vlt for compelling 
clerks to plead their privilege, 58. 

— of 4th Henry VII. for branding 
clerks convicted of felony, ibid. — 
of Richard II. restraining the papal 
jurisdiction, 64. — of Henry VIII. 
taking away appeals to Rome, 65. — 
of ditto on the consecration of bishops, 
66. — of mortmain of Edward I. and 
III., 69. — of 27th Henry VIII. cen- 
sures the vices of monasteries, 72. 
note. — of Henry VIII., Ist Edward 
VI., 14th Eli/ubeth, for support of 
the poor, 80. and note. — of 34th 
Henr) VllL against the sale and 
reading of I’indal's Bible, 83. and 
note. — of 2d, 3d, and 6tli of Edward 
VI on the celibacy of priests, 92. — 
of 2d Edward VI. against irreverently 
speaking of the sacrament, 93. — for 
aboli.slimg chantries, 94, and note. — 
of 2d and 3d Edward VI. against 
hearing mass, 95. — of 25th Henry 
VIII. against importation of foreign 
books, 82. vote. — of supremacy and 
uniformity, 1st of Eli/abeth, 112. — 
of 5th Elizabeth against fantastical 
prophesies, 115, note . — for the as- 
surance of the (lueeii’s power, ibid. 

— opposed by Mr. Atkinson and lord 
Montague, 1 16. — arguments for itj 
ibid. note. — of 8t]i of Elizabeth on 
helialf of the bishops, 117. and note. 

— of 28tb and .35th llenry VIII. on 
the succession, 122. — of 13th of Eli- 
zabeth on altering the succession, 
129. — 1.3th Elizalieth, against pa- 
pists, 139— 149, — of 23d ditto against 
recusancy, 14t. — of 25th Edward 
III against treason, 146. — of Eliza- 
beth, commanding papists to depart 
the kingdom, 15.3. — of 27th Eliza- 
bctli for her security, ibid. — of 33d 
Eli/abeth restricting their residence, 
163. — of 13th Elizabeth, for sub- 
scribing church articles, 191. — of 
23d Elizabeth against seditious books 
of seminary priests, wrested against 
the puritan libels, 205 — 231. — of 
35th Elizabeth for imprisoning non- 
conformists, 2 12.— of I St of Elizabeth, 
restraining the grant of ecclesiastical 
lands, 223. — of 14th Elizabeth on 
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recostnU, 244. note. — of Confinmtio 
Cart($rumf and Mama Carta^ 314.— 
of 4$th Edward III. against new 
customs, 318, 319. — of 34th Henry 
VIIL for court of coonci) of Wales^ 
328. note. — of 34th of Henry VIU. 
on making laws for Wales, 339. — 
of 2d and 3d Edward VI. for pre- 
serving Lent, 397. note. — of 5th, 27th, 
and 35th of Elizabeth, for increase of 
the fishery, ibid, note, — of 1st and 
3d Charles I. for observance of Sun- 
day, 400. note. — of Lst Edward II. 
JJe Mditibus, 428. note. — of 4th Ed- 
ward III, for holding parliaments, 
515. and note. — of I6th Charles I. 
for abolishing court of star-chamber, 
&c., 517. and noten. — for determin- 
ing forests, restraining purveyance, 
amending the stannary courts, levy- 
ing troops, 519. — of 1st and 25th 
of Edward HI., and 4th Henry IV., 
amending military service, 549. — of 
Winchester, for defence of the nation, 
551. — of 1st James I. on furnishing 
soldiers, 552. note. — of Edward IV., 
con.struttive interpretation of, by chief 
justice Eyre, ii. 329. — of leasing- 
making in Scotland, 485. — Kugl’sh, 
question on their validity in Ireland, 
.506. 

Statute of Killkenny, its influence on 
the goTerument of Ireland, 518. note. 

Statutes, Irish, account of the, ii. 516. 
— Eiiglisli, extended to Ireland, 522. 
and note. 

Stawcll, a gentleman of Devonshire, 
refuses compliance to the speaker’s 
wai’rant, ii. 142. 

Steele (sir Ricliard), expelled the house 
of commons for writing a pamphlet 
reflecting on the ministry, ii, 430, 

Stephens (Rev. Mr.), justice Powell’s 
observations in passing sentence on 
him for a libel on ministers, ii. 3.30. 
note. 

Stewart (Mis8>, her marriage with the 
duke of Richmond, ii. 62. 

Stone (Primate of Ireland), his great 
share in the government of Ireland in 
the reign of George II., ii. 564. 

Storie (John), his committal by autho- 
rity of parliament, i, 270, 271. 

Stow (John), his library seized, i. 238. 

Strafford (Thomas Wentworth, earl of), 
character of, i. 460. and note. — made 
president of the council of the north, 
461.— lord lieutenant of Ireland, 462. 
—his correspondence with archbishop 
J^aud, 463, 464. and notes. — his sen- 


timents and practice on ship-money, 
469. — advice to Charles I. against 
war with Spain, 471. — his sentiments 
and use of parliaments, 472. — sum- 
mary of his conduct, &c., 473. and 
note. — his impeachment, 522. and 
note. — its justice discussed, 523. — 
530. and note. — his able government 
of Ireland, ii. 546. and notes. — pro- 
cures six subsidies, 549. 

Strangers amenable to law wherever 
they dwell, i. 160. 

Strickland (Mr.), his attack on the 
abuses of the church of England, i. 
190. — taken from his scat in the 
house of commons, 253. — restored to 
it, ibid. 

Strongbpw (earl), his acquisitions in 
Ireland, ii. 509. — his possessions di- 
vided among his five sisters, 512. 

Stuart (Arabella), her title to the En- 
glish crown, i. 287. and note. — her 
unhappy life and persecutions, 3.50, 
351. and note. 

Stuart (house of), want of legal title to 
the crown, i. 288. 289. and note. 

Stuart, Henry VII,, Henry V’lII., EH- 
zalKdh, and the four kings of tlie 
house of, master-movers of their own 
policy, ii. 454. 

Stuart j)aper.'» in tlie hands of Jjis majest} , 
ii. 41.5. 7iotc. 

Stubhe, his pamphlet against Elizabeth’s 
marriage w ith the duke of Anjou, i. 
232, 233. 

Subsidies, popular aversion to, i. 13. — 
grant of, in 1588,260. — in 1593 — 
16t)l, 263. — less frecpient in Scot- 
land than in Engbuid, ii. 471. 

Subsidy, value of, examined, i. 370. note. 

Succession, difliculties in regard to the, 
created by Henry’s two divorces, i. 
34. — princesses Mary and Elizabeth, 
nominated in the entail after the king’s 
male issue; crowm devised to the heirs 
of Mary, duchess of Suffolk, to the 
exclusion of the royal family of Scot- 
land, ibid. 

Suffolk (Frances Brandon, duchess of), 
emigrates on accoant of her religion, 
i. 103. note §. 

Suffolk (family of Brandon, duke of), 
succession of the crown settled in, i. 
123. 129. 286. — title of, nearly de- 
feated by Elizabeth, 127. — descend- 
ants of, living at the death of Eliza- 
beth, 291. 293. — present represent- 
atives of their claim, ibid. note. 

Suffolk (Edmund de Jf*. Pole, earl 
of), conspires against Henry VI I. ^ 
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attainted, flies to the Netherlands, 
given up by the archduke Philip on 
condition of safety; Henry VIII. 
causes him to be executed, i. 26. 

Suffolk, county of, assists in placing 
Mary on the throne, and suffers greatly 
from her persecution, i. 103. and note. 

Sully (due de), wears mourning for Eli- 
zabeth at the court of James I., i. 296. 
note. 

Sunday, differences on the observance 
of, i. 396. and note, 397. — statutes 
for, 399. and note. 

Sunderland (Robert Spencer, earl of), 
early mention of his inclination to 

adopt the catholic religion, ii. 8.5 

his intentions, 223. note. — enters into 
secret negotiation with the prince of 
Orange, 24.5. — reproach<*d for his 
conduct in the peerage bill, 401. 

Supply to the crown, ancient mode of, 
ii. 192. — the commons are the grant- 
ing and tlie lords the consenting 
power, ihid.— present practice of, 194. 

Supplies, origin of the estimates of, ii. 
56. — remarks on the appropriation 
of, 280. 

Supremacy of the church given to Henry 
VHI., i. 66. — ditliculty of repealing 
the act of, under queen Mary, 104.— 
resU/red to the crown under Eliza- 
beth, 109. — character and poM-er of 
the act of, 110. — oath of, ihid. note. 
— penalty for refusing, 111. — lord 
Kurleigh’s memorial on the oath of, 
149, — act of, links the church with 
the temporal constitution, 170. — the 
soverejgn’s, rejected by ('artwright 
and tlie puritaiLS, 18.5. — acknowledged 
by some of the puritans, 209. — exe- 
cutions for denial of, 214. note. — 
act of resistance of the Irish to it, 
ii. .527. oath of, catholics murmur 
at the, .536. note. — imposed on the 
commons, by the .5th of Kllzaheth, 
never adopted by the Irish parlianKUt, 
.562. — resolution of commons of Ire- 
land to exclude those who would not 
take the oath of the, ibid. 

Surrey (Thomas Howard, earl of), 
futile charges against, of the crime 
of quartering the royal arms, i. 31. — 
ignominious behaviour of his father, 
ibid. 

Sussex (Henry Ratcliffe, earl of), writes 
to the burgesses of Yarmouth and 
others, requesting them to vote for 
the person he should name, i. 45. 

Sussex (Tboiflas Ratcliffe, earl of), his 


letter concerning the imprisonment 
of Mary Stuart, i. 132. note. 

Sweden (king of), leagues with the 
pretender, ii. 404. 

Swift (Dr. Jonathan), employed by go- 
vernment to retaliate on libellers, ii. 
332. 

Talbot (lord chancellor), bill to prevent 
smuggling strongly opposed by him, 
ii. 452. — his arguments against it, 
ibid. 

Tanistry, law of, defined, ii. 505 — 
strong inducement of the native Irish 
to preserve the, 515. — custom of, 
determined to be void, 539. 

Tax upon property in the reign of 
Henry Vlll., mode of its assessment, 
i. 19. 7iorc*. — discontents excited by 
it, 21. — opposed tumultuously, and 
finally abandoned, ibid. 

Taxation under Henry VIII., mode of, 
i. 13. — urbitrary, under the twm 
Henries, 25. 

Taxation, arbitrary, restrained by the 
Petition of Right, i. 391. 437. 

Taxations not attempted by Elizabeth, 

i. 243. note. 

'Paxes not to be levied in England with- 
out consent of parliament, i. 316 — 
larger in amount in the reign of 
(’liarles 1 1, thmi at any former period, 

ii. 51. 

Temple (sir John), his relation of the 
number of protestants massacred in 
Ireland, ii. 552. note*. — his History 
of the Irish liebeUion unjustly depre-, 
ciated, 553. note. 

'Peinph* (sir William), his views of go- 
vernment, ii. 78. note — new council 
formed by, 131. and notes. 

'Penancy fixmi year to year, of very 
recent introduction, ii. 207. 

T«*nison. archbishop, extract from his 
speech on the union, ii. 500. note. 

'Pc»t act, dissenters give their support 
to the, ii. 92. and notes. 

Testament, New, 1520, translated into 
English, and proscribed, i. 83. 

Thompson (Richard), taken into cus- • 
tody for preaching virulent sermons at 
Bristol, and impeached upon strange 
charges, 141. 

Thorough, a phrase used by archbishop 
Laud and the earl of Straft’ord to ex- 
press their system of government, i. 
464. et seq. 

Thurloe (John), letter from, to Henry 
Cromwell, i. 685. note. 
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Tindal (William), his translations of 
the Scriptures, i. 83. and note. 

Tithes, subsisted during the common- 
wealth, ii. 13. 

Toleration, ancient avowal of the prin- 
ciple of, i. 122. note. — religious, ii. 
333. note — act, a measure of reli- 
gious liberty, 335. — no part of the, 
extended to papists, or such as deny 
the Trinity, 336. — repealed by the 
whigs, 337. — natural right of the 
Irish, 527. 

Tom Tell’truth^ a libel against Janies I., 
i. 369. note. 

Tqnnage and poundage granted to 
Henry VIII. % his first parliament; 
mistaken assertion of Hume and 
Lingard respecting it, i. 18. note . — 
the king’s right to, disputed, 392. — 
declaration iu the act for, ii. 527. and 
note. 

Topeliffe ( ), his persecution of 

papists under Elizabeth, i. 142. notes. 

Topham (serjeant at arms), actions 
brought against him for false im- 
prisomnent, ii. 443. 

Torture, use of, denied by the judges, 
i. 42G. — instances of, iu England, 
427. 7iot€. — strictures ou Mr. Jar- 
dine’s views of thi.s subject, 427. note. 

Tortures, used under the house of 'Pudor, 
i. 148. and note . — under Elizabeth, 
denied by lord Burleigli, 150. 

T017 principles of the clergy, ii. 158. 

— firmly adhere to the established 
religion, 159. — party, tlieir rage 

, against the queen and lord Oxford 
for retaining wliigs, 394. note. — 
ministry annoyed by the vivacity of j 
the press, 460. 

Tories, their inconsistency, ii. 366. — ill 
received at court, and excluded from 
office, 420. 

Toryism, its real character, ii. 139. — 
cardinal maxim of, ihid. 

Tower of London, historical associations 
connected with the, i. 148. 

Towns, chartered, their jurisdiction, i. 7, 

Tracts, political, extraordinary number 
published from tlie meeting of the 
long parliament, ii. 65. 

Trade, foreign, proclamations of Eliza- 
beth restricting, i. 237 — the king’s 
prerogative of restraining, 316. note. 
— project for a council of, ii. 308. 

Transubstantiatiou, persecutions con- 
cerning, i. 82. 92. — metaphysical ex- 
amination of, 92. — modern Romish 
doctrine of,' ihid. note. 

Treason, consideration of the law of, as 


applied to the papists under Elizabeth, 
i. 163. nofe. — trials for, unjustly con- 
ducted under Elizabeth, 231, — per- 
versions of the law of, under James I., 
343. note. — law of, ii. 313. — statute 
of Edward III., 314. — its constructive 
interpretation and material omission, 
315 — various strained constructions 
of the, 316. — statute of William 111., 
322. — prosecutions for, under Charles 
II., disgraceful to government, 323. — 
Scots law of, its severity and odium, 
485. 

Treasury, reduced state of the, In 1639, 

i. 502, 503. and notes. 

Treaty begun at Oxford, i. 574. — pre- 
tended, signed with France, secret 
between Charles 11. and Louis XIV., 

ii. 106. — of peace broken ofi'and re- 
newed by the tory government, 376. 

Treaties of partition, two, ii. 309. — im- 
peachment of four lords 011 account 
of the, 310. 

Treating at elections, origin of, ii. 464. 
?iofe. 

Treby (chief justice), his conduct in the 
case of Anderton, ii. 324. 

Trial by jury, its ancient establishment, 

i. 7. note. 

Trials for treason, &c., unju.*itly con- 
ducted under Elizabctii, i. 231. — of 
Lussell and Sidney, ii. 153. 

'J'rieniiial bill, its constitution and pri- 
vileges, i. 515. and note — act, repeal 
of, li. 28. — and of the act for its re- 
})eal, 29. 

Trinity, denial of the, or of the inspira- 
tion of any hook of the Rihle, made 
felony, i. 620. 7iote. 

Triple alliance, public satisfaction at the, 

ii. 73. 

Trust estates, view of the laws relating 
to, i. 344, 345. 

Tudor, liouse of, difficulty experienced 
by, in raising su}>plies, i. 13.— one of 
the most important constitutional pro- 
visions of, 40.— strengthened by Mary, 
41. 

Tudors, military levies under the, i. 553. 

Tunstal (Cuthbert), bishop of Durham, 
liberally entertained by Parker, i. 
118. note. 

Tutchin (John), law laid down by Holt 
in the case of, ii. 330. 

Tyrconnel (earl of), charged with con- 
spiracy, and attainted of treason, ii. 
540. — lord-lieutenant of Ireland in 
1687, his secret overtures with the 
French agents, 559. 

Tyrone (earl of), charged with con- 
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spiracy, and attainted of treason, ii. 
540. 

Tyrrel (Anthony), an informer against 
papists, i. 154. note. 

Udal ( ^), tried and imprisoned for a 

libel on the bishops, i. ‘i06. and note, 
232. 

Ulster, the most enlightened part of 
Ireland, ii. 540. — the colonisation of, 
first carried into effect by sir Arthur 
Chicliester, in the reign of James I., 
ibid. — linen manufacture first esta- 
blished by Strafford, 549. 

Undertakers, agents bet\^een the king 
and the parliament so called, i. 3.39. 
356. 

Uniformity, act of, passed under Eliza- 
beth, i. no. and note. — its character 
and extent, 112. — links the church 
^ith the temporal constitution, 170. 

Union of the two crowns, sovereign and 
court withdrawn by, from Scotland, 
ii. 499. — general observations on the 
same, 50Qj, 

Universities, foreign, bribed on the 
subject of Henry VIlI.’s divorce, i. 
61. note. — dilliculty of procuring the 
judgment of Oxford and Cambridge 
against the marriage, 70. 

Usher (James'), archbishop of Armagh, 
his scheme for a moderate episcopacy, 

i. .5.34. and fiote. — model of church go- 
vernment, ii 17. SLiid notes — scheme 
of church government not inconve- 
nient or impracticable, 34. 

Utrecht, treaty of, arguments for and 
against the, ii. 377. — negotiations 
luismatTaged, 381. — advantages lost 
by the, 382. — misconduct of lords 
Bolinghroke and Oxford in the ina- 
nagenient of it, ibid. 383. note. 

Uxbridge, negotiations at, i. 591. and 
note. — rupture of the, 596. 

Vagabonds, act of state against, undor 
Elizabeth, i. 242. 

Vane (sir Henry), his message to the 
commons, 1640, i. .509. — and ge- 
neral Lambert, excepted from act 
of indemnity, ii. 2.3. — injustice of 
his condemnation, 24. and tiote. — 
execution and character, 25, 26. — 
his communication to the lords jus- 
tices relating to the connexion be- 
tween Spain and the disafl’ected Irish, 
550. note. 

Vaughan (chief justice), his argument 
with regardtto the power of juries, 

ii. 175. 


Venner, insurrection of, in 1660 , ii. 

12 . 

Verdict, general question of the right 
of juries to return a, discussed, ii. 
175. 

Vestments of prie.sts, retained in Eng- 
land, i. 102. —dislike of the German 
reforitjcrs to, ibid. 

Vintners’ company, fined by the star- 
chamber, i. 4.54. 

Visitations of monasteries, character , 
and truth of, i. 72. 

Vote of parliament, to prevent the meet- 
ing of caballing officers, i. 688. and 
note. — the parliivinciit dissolved in 
consequence, 689. and note. 

Vowell's Treatise on the Order of Par- 
liament, extract from, ii.-209. note. 

’V\’'aldegrave (sir Edward), and his lady, 
imprisoned for luaring mass, i. 113. 

Wales, court of the council of, its ju- 
risdictitm, i. 328. and note. — court 
and council abolished, 518. — right of 
election extended to, by Henry VIII., 
ii. 202. 

Waller’s plot, i. .577. — oath taken by 
both houses in conse(inenec of, ibid. 

Wallingford House, cabal of, form a 
coalition with the republicans, i. 688. 

— oblige Richard Cromwell to dis- 
solve his parliament, 689. 

Walpole (sir Robert), reconciles the 
church to tbe royal family, ii. 413. — 
remarks on his^ administration, 417. 

— character of the opposition to him, 
418. — the successors of, do not carry 
reform to the ex tent they endeavoured, 
427. — and Pelham, condemn the ex- 
cessive partiality of their masters for 
their Hanoverian dominions, 458. and 
note. — his prudent administration, 
46.3. 

Walsingham (sir Franci.s), deceived by 
Charles IX, i. 1.37. — his advice 
against Mary queen of Scots, 140. — 
fidelity of his spies upon her, 106. — 
his eijmity to her, 159. and note. — 
his moderation and protection towards 
the puritans, 194.- his disinterested 
liberality, 223. — his letter in defence 
of Elizabeth’s government, 227. and 
note. 

Walton (Dr. Brian), ejected by tbe 
covenant, i. 585. 

War with Holland, infamy of the, ii. 
88. and note. — between William III. 
and Louis XIV., its ill success and 
expenses, 297. —of the succession, 
its object, ibid. 
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Wards, extraordinary liveries taken for, 
1 15. 

Warham (William), archbishop of Can- 
terbury, his letter to Wolsey, on the 
grants, &c. of 1525, i. 19. note. 

Warrant of committal, form and power 
of, debated, i, 383. 386. 421. 

Warwick (Edward Plantagenet, earl of), 
his long captivity, attempt to escape 
with Perkin Warbeck, his trial for 
conspiracy, induced to confess him- 
self guilty in the hope of pardon, his 
execution, and the probable motive 
for it, i. 25. — (John Dudley, earl of,) 
a concealed papist, 95. note. 

Wenlock, the first charter for returning 
members to parliament, ii. 206. 

Wentworth (Paul), his discussion of 
the church authority with archbishop 
Parker, i, 191. — his bold motion on a 
command of Elizabeth, 251. — Peter, 
his motion on the succession, 255. — 
his bold defence of the privileges of 
parliament against Elizabeth, 255. — 
examined concerning it, 256. — ques- 
tions of, on the privileges, &c. of 
parliament, 257. — committed to the 
Tower, 258. 

Westbiiry, borough of, fiued for bribery, 
i. 267. 

Westminster, ancient courts of law 
held at, i. 5. — abbey, preserved from 
destruction in the reformation under 
Edward VI., 94. — hall, tumult in, on 
demand of a loan by Charles I., 381. 
and note, 

Westmoreland (Mildmay Fane, earl of), 
his forest amerciament, i. 429. 

Whalley (abbey of), Dr. Whitaker’s 
scheme for distributing its revenues, 

i. 79. note. 

Whig and tory, first heard of in the 
year 1679, ii. 136. — their first meet- 
ing, 139. -—remarkable triumph of 
the, 259. — necessity of accurately 
understanding their definition, 362. 
— their distinctive principles, 363. — 
changes effected in them by circum- 
stances, 364. 

Whiggism, genuine, one of the tests of, 

ii. 311. 

Whig party, justified in their distrust 
of Charles II., ii. 1 09. 

Whigs, their influence in the councils 
of William III., ii. 275. — oppose 
a general amnesty, 276. — bold mea- 
sure of the, 391. — come into power, 
392. 


Whiston, extract from his Memoirs^ ii. 
360. note. 

Whitaker (Dr. Thomas Dunham), his 
plan for distributing the revenues of 
the abbey of Whalley, i. 79. note. 

Whitbread, a Jesuit, his trial, ii. 124. 

White (John, bishop of Winchester), 
speaks against the protestants in his 
funeral sermon for queen Mary, i. 
110. note. 

Whitelock (str James), cited before the 
star-chamber, i. 349 — (Bulstrode), 
palliation of his father’s pliancy, 422. 
note. — curious anecdote recorded by, 
701. 

Whitgift (John, archbishop of Canter- 
bury), orders given to, concerning 
papists in Denbigh, i. 142. — his al- 
lowance of torture, 148. note. — his 
answer to Cartwright, 198. and note. 
— rigour of his ecclesiastical govern- 
ment, thid. 199. and note. — Ex officio 
oath tendered by, 201. — his inter- 
cession for Udal, 205. — his censure 
of lawyers, 212. and — his bi- 
goted sway over the press, 238, 239. 
note, — his exclamation at Hampton 
Court, ii. 482. 

Wicliffe (John), effect of his doctrines 
in England, i. 57. 

Wildman (major), unites the republicans 
and ro}alist8 against the power of 
Cromwell, i. 667. 

Willbrd (sir Thomas), Elizabeth’s il- 
legal commission of martial law to, 
i. 241. 

Wilkins (bishop), opposes the act for 
suppressing conventicles, ii^ 80. 

William the Conqueror, capacity of his 
descendants to the seventeenth cen- 
tury described, ii. 454. 

William the Lion, statutes ascribed to ' 
him, ii. 467. 

William III. receives the crown con- 
jointly with his wife, ii. 263. — dis- 

# content with his government, 271. — 
his character and errors, 275. — his 
government in danger, ibid. — his dis- 
satisfaction, 282. — his magnanimous 
and public-spirited ambition, 283. — 
dissolves the convention parliament, 
and gives his confidence to the tories, 
286. and notes. — scheme for his as- 
sassination, 2jfe. and note. — his mag- 
nanimous conduct, 297. — unjustly 
accused of neglecting the navy, 299. 
and note. — skill and discipline ac- 
quired by the troops under his com- 
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mand, 300. aware of the intentioni 
of Louis XIV. on the Spanish domi- 
nions, ibid, — 700,000/. granted him 
during life, 30.'). — leaves a sealed 
order to keep up the army, iW. — 
obliged to reduce his army, and send 
home his Dutch guards, 304. — his 
conduct censurable with regard to the 
Irish forfeitures, 305. note, — unpo- 
pularity of his administration, .‘)07. — 
his conduct with respect to the two 
treaties of partition, 309. — his supe- 
riority over the greatest men of the 
age, 310. — improvements in the 
English constitution under him, 311. 
— his statuteof treason, 313 — hatred 
of the tories to, 341. — distinction of 
the cabinet from the privy council 
during his reign, 346. — reservedness 
of his disposition, 319. — his partiality 
to Bentinck and Keppel not consistent 
with the good sense and dignity of his 
character, 351. — influences members 
of parliament by bribes, 352. — refuses 
to pass a bill for rendering the judges 
independent, 357. — truly his own 
minister, 4,^)4. — never popular in 
Scotland, 496. — the only consistent 
friend of toleration, ilnd. and note. 

Williams ( ), his prediction of king 

James’s death, i. 343. note. — (Dr. 
Jphn, bishop of Lincoln,) suspicion 
of corruption in, 389. note. — fined 
by the star-chamber, 454. — made 
lord keeper, 458. — suspected of po- 
pish principles, 489. note.f. 

Wills, fees of the clergy on the probates 
of, limi^pd, i. 64. 

Winchester, statutes of, on defence of 
the nation, i. 551. 

Wines, duties imposed on their iinport- 

• ation, i .‘118. note. 

Wisbech castle, factions of the prisoners 
in, i. 166 note. 

Withens (sir Piancis), expelled the 
house of commons, ii. 141. 

Woad, proclamation of Elizabeth, pro- 
hibiting its culture, i. 237. and note. 

Wolsey (cardinal Thomas), his motion 
for a supply of 800,000/. to be raised 
by a tax on lands and goods, i. 17. — 
opposed by the commons, tbtd. — cir- 
cumstantial account of this transac- 
tion, 18. and note . — his arbitrary 
modes of raising money without the 
intervention of parliament, 18, — 
letters to, concerning, 19. note. ^ 
obloquy incurred by these measures, 


21. -^estimate of his ehar|u!ter, 22.— 
articles against him never intended 
to be proceeded upon by' the king, 2^3. 
note. — cause of the duke of Buck- 
ingham’s execution, 27. and note.-^ 
augments the authority of the court 
of star-chamber, 52. — rigid in re- 
straining the turbulence of the nobi- 
lity, &c., 53. note. — Luther’s attack 
on, 60. note*. — a delegate of Clement 

VII. on Henry Vlll.’s divorce, 61 

increases the fees of the clergy on 
wills, 64. note. — his reformation and 
suppression of the monastic orders, 
70, — did not persecute, but pro- 
scribed heretic writings, 83, 

Wool, &c. ancient unjust tolls on, i. 319, 
320. note. 

Wotton (sir Henry), his palliation of 
impositions, i. 340. note*. 

Worcester, victory of, its consequences 
to the future power of Cromwell, i, 
654. 

Wright ( ), his case of conscience 

and confinement, i. 144. note. 

Wright (Mr. Thomas), notice of his 
edition of “Letters relating to the 
Suppression of Monasteries,” i. 72. 
note. 

Wjatt (sir Thomas), insurrection of, 
i. 108. note. 

Yelverton (Mr.), his defence of the pri- 
vileges of parliament, i. 253. 

Yeomen of the guard, establishment of 
the, i. 550. 

Yeomanry of England, under the Plan- 
tagenets, described, i. 5. 

York, council of, summoned, i, 511. and 
note*, 512. note. 

York (James, duke of), protests against 
a clause in act of uniformity, ii. 39. 
— suspected of being a catholic be- 
fore the Restoration, 43. and note . — 
liib marriage with lady Anne Hyde, 
59. and note converted to the 
Romish faith, 79 — particulars re- 
lating to his conversion, ihid. and note. 
— always strenuous against schemes 

of comprehension, 86 obliged to 

retire from the offiipc of lord admiral, 
92. and note*. — dangerous enemy of 
the constitution. 95. — his accession 
to the throne received with great 
apprehension, 125. — engaged in a 
scheme of general conversion, 127. — 
resolved to excite a civil war rather 
than yield to the exclusion, 131.—. 
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